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OBGANIZATION  OF  SUPREME  COURT. 


[Coiutiiutioii,  article  6,  seetioii  2.] 

§  2.  The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and  six  associate  justices.  The  court  may  sit  in 
departments  and  in  Bank^  and  shall  always  be  open  for 
the  transaction  of  business.  There  shall  be  two  depart- 
ments, denominated,  respectively,  Department  One  and 
Department  Two.  The  chief  justice  shall  assign  three 
of  the  associate  jiastices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment.  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.  The  order  may  be  made  before  or  after  judg- 
ment pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred 
in  by  two  associate  justices,  and  if  so  made  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.     Any 


vi  Organization  of  Supreme  C!ourt. 

four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  Umited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in 
Bank  at  any  time,  and  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  Bank;  but  if  four  justices,  so 
present,  do  not  concur  in  a  judgment,  then  all  the  jus- 
tices qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de- 
partment, and  shall  preside  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  case  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is 
held,  or  his  inability  to  act,  the  associate  justices  shall 
select  one  of  their  own  number  to  perform  the  duties 
and  exercise  the  powers  of  the  chief  justice  during  such 
absence  or  inability  to  act. 
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SUPREME   COUBT  COMMISSIONERS. 


[Statutes  1809,  page  11.] 

Section  1.  The  Supreme  Court  of  the  State  of  Cali- 
fornia shall  immediately  upon  the  expiration  of  the 
term  of '  office  of  the  present  Supreme  Court  Commis- 
sioners appoint  five  persons  of  legal  learning  and  per- 
sonal worth  as  Commissioners  of  said  Court.  It  shall 
be  the  duty  of  said  Commissioners,  under  such  rules 
and  regulations  as  said  Court  may  adopt,  to  assist  in  the 
performance  of  its  duties  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undeter- 
mined. The  said  Commissioners  shall  hold  office  for 
the  term  of  two  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  Judge  of  said  Court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  State  of  California,  and  to 
faithfully  discharge  the  duties  of  the  office  of  Commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability. 
The  said  Court  shall  have  power  to  remove  any  and  all 
members  of  said  Commission  at  any  time  by  an  order 
entered  on  the  minutes  of  said  Court,  and  all  vacancies 
in  said  Commission  shall  be  filled  in  like  manner. 
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REPORTS   OF    CASEd 

DETERMINED  IN 

THE  SUPREME  COURT 

OF  THE 

STATE  OF  CALIFORNIA. 


[8.  P.  No.  1021.    Department  One,— June  7,  1899.] 

G.  P.  GRAY  et  al.,  Appellants,  v.  JAMES  ESCHEN  et,  al, 
Respondents. 

Goods  Sold  and  Bbliyebbd — Blasted  Materials — Paoor  or  Owneb- 
SHIP — ^Leabb — ^TiTLE  TO  LAND  BLASTED. — In  an  action  of  assumpsit, 
for  goods  Bold  and  delivered,  which  consisted  of  blasted  mate- 
rials, claimed  by  the  plaintiffs  to  have  belonged  to  them,  and  to 
have  been  taken  away  by  the  defendants,  when  the  ownership 
thereof  by  plaintiffs  was  denied,  proof  thereof  devolved  upon 
them;  and  where  they  introduced  a  lease  to  themselves  of  prem- 
ises from  which  they  claimed  the  materials  were  taken,  the  right  of 
the  plaintiffs  to  recover  depends  upon  the  ownership  by  their  lessor 
of  the  land  from  which  the  materials  were  blasted,  and  they  can- 
not claim  that  sudi  ownership  was  not  in  issue. 

Id. — iNSTEVcnoNS — Ownership  op  Land — ^Blasting  prom  Street. — 
Instructions  in  such  action,  based  upon  testimony  that  the  blast- 
ing was  done  by  plaintiffs'  lessor  within  the  lines  of  a  public 
street,  to  the  effect  that  if  the  jury  find  that  plaintiffs'  lessor 
was  not  the  owner  of  the  land  from  which  the  materials  were 
blasted,  and  had  no  interest  therein,  and  that  plaintiffs'  only 
right  to  the  materials  w^as  derived  from  him,  their  verdict  should 
be  for  the  defendants,  and  that,  if  any  of  the  materials  were 
blasted  out  of  the  street  without  the  consent  of  the  city  authori- 
ties, their  verdict  should  be  for  the  defendants  as  to  all  mate- 
rials which  came  from  the  street,  are  correctly  given. 

Id.— Title  op  Defendants  to  "Waste"  Materials.— Where  it  ap- 
peared that  defendants  had  bought  from  plaintiffs'  lessor,  and 
paid  for  all  "waste"  materials  blasted  by  him  on  the  premises 
subsequently  leased  by  him  to  plaintiffs,  the  title  of  the  defend- 

CXXV.  CAL.— 1.  (1)  Digitized  by  Google 


Gray  v.  Eschen.  [125  Cal. 


ants  to  such  "waste"  materials  is  superior  to  that  of  the  plain- 
tiffs; and  plaintiffs  only  took  from  their  lessor  what  had  not 
before  been  sold  to  the  defendants. 
ExGEpnoNB  TO  iNSTBXJOtioNS — ^Pbebumption  UPON  APPEAL. — ^A  general 
exception  to  the  instructions  without  specifying  any  particular 
instruction  or  part  thereof,  is  insufficient;  and  where  the  court 
stated  generally  that  every  portion  of  the  charge  is  deemed  ex- 
cepted to  it,  will  be  presumed  upon  appeal  against  error  not  shown 
affirmatively,  and  all  the  instructions  were  given  at  the  request 
of  appellant's  counsel,  of  which  appellant  cannot  complain. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  R.  Daingerfield,  Judge. 

The  complaint  is  in  the  general  form  of  assumpsit  for 
goods,  wares,  and  merchandise  sold  and  delivered.  There  is 
no  evidence  in  the  record  of  any  sale,  but  plaintiffs  in  sup- 
port of  their  complaint,  attempted  to  prove  the  taking  by  de- 
fendants of  certain  broken  rock  claimed  to  have  been  the 
property  of  plaintiffs.  On  February  23,  1895,  defendants 
paid  to  one  John  Kelso  on  hundred  dollars  for  which  a  re- 
ceipt was  given  as  follows:  "To  waste  on  property  on  the 
corner  of  Lombard  and  Montgomery  streets,  one  hundred 
dollars.  Paid  February  23,  1895.  John  Kelso,  by  Saml. 
L.  Lent."  On  July  30,  1895,  the  said  Keko  gave  a  lease  of 
a  lot  of  land  on  Lombard  and  Montgomery  streets  to  plain- 
tiffs, which  lease  expressed  that  it  was  "for  the  purpose  of 
having  the  rock  removed  therefrom,  and  the  said  lots  graded 
to  the  level  of  the  present  grade,"  et  cetera.  Prior  to  Feb- 
ruary, 1895,  said  Kelso  had  blasted  the  bluff  in  the  vicinity 
of  Lombard  and  Montgomery  streets,  by  which  blast  several 
thousand  tons  of  rock,  debris,  et  cetera,  were  thrown  upon 
the  land  in  the  vicinity,  and  upon  the  lot  so  leased  by  said 
Kelso  to  plaintiffs.  The  rock  and  earth  had  been  loosened 
by  the  blast  before  the  receipt  was  given  to  defendants  by 
Kelso  for  the  one  hundred  dollars.  The  portion  of  the  rock 
so  lying  upon  the  ground,  and  claimed  to  have  been  taken 
away  by  defendants  after  July  30th,  is  the  property  allied 
to  have  been  sold  and  delivered  to  defendants.  Further  facts 
are  stated  in  the  opinion. 

Fisher  Ames,  for  Appellants.         ,,,,ed  by  Google 
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Boyd  &  Fifield,  for  Respondents. 

COOPER,  C. — Action  to  recover  fifteen  hundred  and 
eighty  dollars  for  goods,  wares,  and  merchandise  alleged  to 
have  been  sold  and  delivered  by  plaintiffs  to  defendants. 
Verdict  and  judgment  for  defendants.  Motion  for  new  trial 
and  order  denying  the  same.  This  appeal  is  from  the  judg- 
ment and  order. 

The  plaintiff's  counsel  in  the  bill  of  exceptions  and  state- 
ment specifies  six  errors  of  law  occurring  at  the  trial  by  rea- 
son of  the  court  giving  certain  instructions  to  the  jury,  but  in 
his  brief  argues  only  four,  and  we  will  examine  only  those 
urged  in  the  brief.  The  first  instruction  complained  of  reads 
as  follows:  "If  you  find  and  believe  that  John  Kelso  was 
not  the  owner  of  the  land  from  which  the  said  materials  were 
blasted,  and  had  no  interest  or  estate  in  said  land  which  gave 
to  him  the  right  to  blast  them  out,  and  the  only  right  to  said 
materials  derived  to  the  plaintiffs  was  derived  from  John 
Kelso,  your  verdict  will  be  for  the  defendants." 

It  is  not  claimed  but  that  the  instruction  is  correct  as  an 
abstract  proposition  of  law,  but  it  is  said  there  was  no  issue  as 
to  the  ownership  by  John  Kelso  of  the  lands  from  which 
said  materials  were  blasted.  The  plaintiffs,  under  the  issues 
made  by  the  pleadings,  had  to  prove  that  they  were  the  own- 
ers of  the  "merchandise  sold  and  delivered"  to  defendants. 
To  prove  such  title  they  introduced  what  is  called  a  lease 
from  John  Kelso  to  them,  and  the  whole  theory  of  the  plain- 
tiff is  that  the  rocks  were  taken  from  the  premises  described 
in  this  lease.  If  Kelso  did  not  own  the  land  from  which  the 
materials  were  blasted,  the  plaintiffs,  as  we  understand  the 
case,  could  not  recover.  There  was  testimony  that  all  the 
blasting  was  within  the  lines  of  Lombard  street.  If  this  is 
true,  then  the  rock  did  not  come  from  the  lands  described  in 
the  lease  to  plaintiffs  and  Kelso  was  not  the  owner  of  the 
lands  from  which  the  materials  were  blasted.  It  is  claimed 
that  it  was  error  for  the  court  to  use  the  words  "said  ma- 
terials," because  the  term  is  so  indefinite  that  the  jury  may 
have  considered  that  it  meant  rock  as  well  as  waste  material. 
The  court  in  other  parts  of  its  instruction  referred  to  said 
materials  as  those  taken  by  defendants  and  told  the  jury  that 
they  were  to  determine  from  all  the  facts  and  circumstanc^p 
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what  materials  were  included  within  the  term  "waste."  Ap- 
plying the  rule  that  all  the  instructions  are  to  be  read  to- 
gether as  supplementing  and  explaining  each  other,  the  in- 
struction could  not  have  been  misleading. 

The  second  instruction  complained  of  reads  as  follows: 
"If  you  find  and  believe  that  the  said  materials,  or  any  part 
thereof,  was  blasted  out  of  Lombard  street,  without  the  li- 
cense of  the  proper  authorities  of  the  city  and  county  of  San 
Francisco,  then  your  verdict  will  be  for  the  defendants,  so  far 
as  all  the  materials  which  so  came  out  of  Lombard  street,  if 
any,  are  concerned,  but  not  necessarily  as  to  the  other  ma- 
terials." 

The  reason  given  as  to  why  the  first  instruction  was  not 
prejudicial  error  apply  to  this.  There  was  testimony  in  the 
record  that  the  blasting  was  out  of  Lombard  street. 

The  third  instruction  complained  of  is  as  follows :  "If  you 
find  and  believe  that  said  materials  came  out  of  the  fifty- 
vara  lot  on  the  southwest  corner  of  Lombard  and  Mont- 
gomery streets,  and  that  all  the  allegations  of  the  complaint 
are  true,  then  your  verdict  for  the  value  of  said  materials 
(exclusive  of  waste)  will  be  for  the  plaintiflFs." 

The  instruction  was  certainly  favorable  to  plaintiffs  and 
could  not  have  injured  their  case  unless  they  were  entitled  to 
recover  for  "waste."  Defendants  had  bought  of  Kelso  and 
paid  for  the  "waste"  long  before  the  lease  was  made  to  plain- 
tiflFs.  If  defendants  and  plaintiffs  both  claim  title  from  a 
common  source,  as  counsel  elsewhere  states  in  his  brief,  it  ap- 
pears to  us  that  the  plaintiffs  only  took  from  Kelso  that 
which  had  not  before  been  sold  to  defendants. 

The  fourth  and  last  instruction  complained  of  reads  as  fol- 
lo^vs :  "On  the  contrary,  if  you  find  and  believe  that  the  de- 
fendants took  and  removed  materials  other  than  waste,  and 
that  the  complaint  is  true,  then  your  verdict  for  said  mate- 
rials, other  than  waste  so  taken  and  removed,  will  be  for  the 
plaintiffs."  This  instruction  is  practically  the  same  as  the 
third  complained  of,  and  for  the  same  reasons  the  giving  of 
it  was  not  error.  We  have  considered  the  alleged  errors  in 
giving  the  instructions,  but  we  might  well  have  held  that 
proper  exceptions  were  not  taken  to  them.  The  court  in 
giving  the  instructions  said:  "I  give  you  the  following  iu- 
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structions  based  upon  those  given  by  the  respective  counsel, 
and  in  some  instances  they  have  been  modified  by  the  court^' ; 
and  then  proceeded  to  read  or  give  the  instructions.  They 
were  not  numbered,  and  there  is  nothing  in  the  record  to 
show  whether  any  particular  instruction  was  given  at  the  re- 
quest of  the  plaintiff  or  of  the  defendant,  or,  if  modified  by 
the  court,  in  what  respect  or  what  was  the  instruction  modi- 
fied. The  respective  counsel  asked  after  the  instructions 
were  read  "that  certain  exceptions  to  the  instructions  given 
by  the  court  be  reserved."  The  court  stated:  "It  is  under- 
stood that  every  portion  of  the  charge  is  deemd  excepted  to 
by  each  counsel,  and  every  omission  or  modification  is  also 
deemed  excepted  to  by  each  counsel."  We  cannot  possibly 
say  from  this  record  that  there  was  a  single  omission  or  modi- 
fication. It  does  not  appear  that  plaintiff  excepted  to  any  in- 
struction or  any  portion  of  any  instruction.  If  the  instruc- 
tions under  the  statement  of  the  court  are  deemed  excepted  to 
by  plaintiffs,  we  are  toally  in  the  dark  as  to  whether  such  in- 
struction was  given  at  the  request  of  plaintiffs  or  of  defend- 
ants. It  certainly  could  not  avail  plaintiffs'  counsel  to  ex- 
cept to  an  instruction  offered  by  himself.  It  is  presumed 
that  the  procedings  in  the  court  below  were  regular,  and 
where  error  is  claimed  it  is  incumbent  upon  appellants  to 
show  it  affirmatively. 

Applying  the  rule  to  the  instructions  given  in  this  case,  we 
must  presume  that  each  and  every  on  of  the  instructions 
were  given  at  the  request  of  plaintiffs'  counsel.  We  find 
nothing  in  the  record  to  show  that  plaintiffs  excepted  to  any 
one  of  the  instructions  so  given,  but  the  court  said  that  they 
might  each  be  deemed  excepted  to.  It  cannot  avail  counsel 
to  deem  his  own  instructions  "excepted  to."  In  Bernstein  v. 
Downs,  112  Cal.  205,  certain  instructions  were  given  to  the 
jury  at  the  request  of  plaintiff.  Counsel  for  defendants  said  : 
**We  except  to  the  instructions  asked  for  and  allowed  by  the 
court  on  the  part  of  the  plaintiff."  This  court  held  this  was 
not  a  specification  of  the  particular  errors  upon  which  the 
party  intended  to  rely  and  in  the  opinion  said:"There  cer- 
tainly should  be  at  least  an  exception  to  each  of  the  instruc- 
tion? by  number  or  other  designation,  otherwise  the  attention 

of  Ihe  court  is  not  called  to  any  one  particular  alleged  error." 
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If  counsel  in  this  case  had  said  at  the  conclusion  of  giving 
the  instructions,  "I  except  to  every  portion  of  the  charge  and 
every  omission  or  modification  thereof,"  it  could  not  plaus- 
ibly be  claimed  that  the  exception  was  sufficient.  If  it  would 
not  have  been  sufficient  for  counsel  to  have  made  the  excep- 
tion in  this  form,  it  certainly  was  not  sufficient  "that  he  be 
deemed  to  have  made  it."  In  the  case  of  Cockrill  v.  Hall,  76 
Cal.  195,  the  exception  was:  *'To  each  and  every  part  and  to 
the  whole  of  said  instructions  the  plaintiff  duly  excepted." 
This  court  held  the  exception  insufficient,  and  in  discussing 
the  exception  said:  "This  was  nothing  more  than  an  excep- 
tion taken  to  the  whole  charge  of  the  court  without  bringing 
to  its  attention  any  special  point  where  error  was  claimed  to 
have  been  committed."  Under  the  rule  laid  down  in  the 
above  cases  we  do  not  think,  even  if  the  instructions  contain 
error,  that  plaintiffs  can  avail  themselves  of  it  on  this  record. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


[S.  F.  No.  956.    Department  Two.— June  8,  1899.] 

F.  E.  JOHNSON,  Appellant,  v.  BANK  OF  LAKE,  Respond- 
ent. 

Corporations — Liability  of  Stockholders — Creation  of  Liabiutt 
FOR  Services — Statute  of  Limitations. — ^The  Uability  of  a  cor- 
poration and  of  the  stockholders  thereof  for  the  services  of  an  at- 
torney employed  to  defend  the  corporation  in  an  action  brought 
against  it  is  not  created  until  the  rendition  of  the  services  per- 
formed by  the  attorney;  and  the  statute  of  limitations  does  not 
begin  to  run  against  the  stockholders  of  the  corporation  from  the 
date  of  the  contract  of  employment  of  the  attorney. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lake 
County.     R.  McGarvey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Garret  W.  McEnerney,  and  T.  J.  Sheridan,  for  Appellant 
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The  liability  was  created  by  law  (Code  Civ.  Proc.,  sec.  339 ; 
Hunt  r.  Ward,  99  Cal.  612;  37  Am.  St.  Rep.  87) ;  but  it  was 
Green  v.  Beckman,  59  Cal.  545 ;  Moore  v.  Boyd,  74  Cal.  167 ; 
not  created  in  this  case  until  the  services  were  rendered. 
There  was  no  liability  to  pay  for  the  services  until  they  were 
rendered  (Oarrison  v.  Howe,  17  N.  Y.  458) ,  and  the  liability 
is  not  barred  by  the  statute  of  limitations. 

M.  S.  Sayre,  for  Respondent. 

The  statutory  liability  of  stockholders  does  not  depend 
upon  the  accural  of  a  cause  of  action,  but  is  created  by  the 
contract,  under  which  it  is  incurred,  whether  the  hability 
thereby  created  be  absolute  or  contingent,  or  whether  time 
be  or  be  not  given  for  its  performance.  The  liability  of  the 
defendant  is  barred  by  the  statute  of  limitations.  (Hunt  v. 
Ward,  99  Cal.  614;  37  Am.  St.  Rep.  87 ,  Redington  v.  Corn- 
weU,  90  Cal.  63;  Bank  of  San  Luis  Obispo  v.  Pacific  Coast 
S.  8.  Co,,  103  Cal.  594;  Winona  Wagon  Co.  v.  Bull,  108  Cal. 
1.) 

HENSHAW,  J.— Plaintiflf  by  appropriate  allegations 
sought  to  enforce  a  liability  against  the  Bank  of  Lake,  as  a 
stockholder  of  the  Lakeport  Agricultural  Park  Association. 
By  his  first  cause  of  action  he  charged  for  the  value  of  his 
services  as  an  attorney  at  law,  rendered  to  the  association  at 
its  request,  in  defense  of  an  action  in  which  it  was  a  defend- 
ant, "in  consideration  of  which  the  Lakeport  Agricultural 
Association  promised,  undertook,  and  agreed  to  pay  the 
plaintiff  the  reasonable  value  of  the  said  services  whenever 
thereto  requested."  The  second  cause  of  action  charged  for 
moneys  expended  by  plaintiff  for  the  association  at  its  re- 
quest and  under  its  promise  of  repayment.  The  third  cause 
of  action  was  for  the  value  of  the  services  of  J.  J.  Bruton, 
rendered  under  a  like  employment  as  attorney  at  law  in  the 
same  litigation,  Bruton's  claim  having  been  assigned  to 
plaintiff.  The  court  found  the  employment,  the  value  of  the 
services,  and  the  expenditures  of  moneys  all  as  pleaded  in  the 
complaint,  but  it  found  that  defendant's  plea  of  the  statute 
of  limitations  was  a  good  plea  ''because  the  employment  of 
plaintiff  and  of  Bruton  to  perform  the  services  which  they 
did  perform  was  made  prior  to  the  time  when  the  defendant 
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became  a  stockholder,  although  the  services  were  acutally 
perfonned  and  rendered  after  the  date  when  defendant  be- 
came such  stockholder."  Judgment,  therefore,  passed  for 
the  defendant,  saving  as  to  a  small  portion  of  the  money 
expended.  As  to  this  money  no  question  is  made  upon  this 
appeal. 

Section  359  of  the  Code  of  Civil  Procedure  provides  that  an 
action  against  a  stockholder  of  a  corporation  to  enforce  a 
liability  created  by  law  must  be  brought  within  three  yeara 
after  the  liability  was  created.     Section  322  of  the  Civil  Code 
declares  that  the  liability  of  each  stockholder  is  determined 
by  the  amount  of  stock  or  shares  owned  by  him  at  the  time 
the  debt  or  liability  was  incurred.     The  point  here  presented 
then  is :  When,  under  this  contract,  was  the  liabilty  of  the 
corporation  created?     If  it  was  created  at  the  time  of  the  em- 
ployment, as  the  trial  court  held,  its  judgment  is  admittedly 
proper.     If  it  was  created  at  the  time  when  the  services  were 
fully  performed,  then  the  defendant  corporation  is  liable  in 
the  amount  sued  for.     In  McBean  v.  Fresno,  112  Cal.  159, 
53  Am.  St.  Rep.  191,  this  court  had  occasion  to  construe  a 
contract  of  the  city  of  Fresno,  which  was  to  continue  for  five 
years,  and  which  involved  the  expenditure  of  four  thousand 
nine  hundred  dollars  per  annum,  payable  quarterly.     It  was 
called  upon  to  interpret  the  contract  under  the  provisions  of 
the  constitution  prohibiting  cities  from  incurring  indebted- 
ness or  liabilty  in  any  manner,  or  for  any  purpose,  exceeding 
in  any  year  the  income  and  revenue  provided  for  it  for  such 
year,  in  connection  with  the  charter  of  the  city  which  de- 
clared:    "The  trustees  shall  not  create,  audit,  allow  or  per- 
mit to  accrue  any  debt  or  liability  in  excess  of  the  available 
money  in  the  treasury.'*     It  was  contended  on  behalf  of  the 
city,  as  it  is  contended  by  respondents  here,  that  the  liability 
was  created  and  incurred  at  the  time  when  the  contract  was 
entered  into.     But  the  conclusion  reached  and  expressed  by 
this  court  was  that:    "At  the  time  of  entering  into  the  con- 
tract no  debt  or  liabilty  was  created  for  the  aggregate  amount 
of  the  installments  to  be  paid  under  the  contract,  but  that  the 
sole  debt  or  liability  created  was  that  which  arose  from  year 
to  year  in  separate  amounts  as  the  work  was  performed."  To 

the  same  effect  is  State  v.  McCauley,  15  Cal.  429.     In  accord- 
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anoe  with  this  same  construction  may  be  cited  Oarrison  v. 
Howe,  17  N.  Y.  458.  In  each  case  the  time  of  the  creation 
of  the  liability  is  to  be  determined  by  the  conditions  of  the 
contract  itself.  In  the  case  at  bar,  it  is  apparent  that  the  as- 
sociation's liability  to  pay  arose  only  after  performance  by  the 
attorney  of  the  requested  services.  Before  the  services  had 
been  performed  the  attorney  could  no  more  have  exacted  pay- 
ment under  the  contract  than  could  McBean  in  advance  of 
his  rendition  of  the  services  have  required  from  the  city  of 
Fresno  the  aggregate  amount  of  payments  contemplated  by 
his  five  years'  contract. 

The  judgment  appealed  from  is  therefore  reversed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  1091.    Department  Two.— June  8,  1899.] 

LEMUEL  PEISER  et  al.,  Appellants,  v.  THOMAS  H. 
GRirriN,  MINNIE  L.  PEISER,  and  W.  B.  BRAD- 
BURY, Intervenor,  Respondents. 

Acnov  TO  Enfobce  Trust — ^Amendment  to  Coicflaint — Change  of 
Action — ^Transfer  of  CtoiiMUNiTY  Property  by  Wife — Statute 
OF  Limitations. — ^A  complaint  by  a  husband  and  child  to  enforce 
a  tnist  against  his  wife,  and  her  grantees,  based  upon  the  theory 
that  she  took  the  legal  title  as  trustee  for  the  benefit  of  the  hus- 
band, wife  and  child,  in  equal  shares,  and  conveyed  it  in  violation 
of  the  trust,  and  that  her  grantee  and  his  successor  were  not 
innocent  purchasers,  cannot  be  amended  so  as  to  change  the  cause 
of  action  by  averring  that  the  property  held  in  the  name  of  the 
wife  was  community  property,  of  which  she  could  not  transfer  the 
title,  if  such  new  cause  of  action  was  barred  by  the  statute  of 
limitations  at  the  time  of  the  proposed  amendment. 

Id. — ^Limitation  of  Past  Cause  of  Action — ^Valid  Amendment  of 
Code. — ^The  amendment  of  March  3,  1893,  to  section  164  of  the 
Civil  Code,  providing  that  where  married  women"  conveyed  real 
property  acquired  prior  to  May  19,  1889,  the  husband  shall  be 
barred  from  commencing  any  action  to  show  that  said  real  property 
was  community  property  from  and  after  July  1,  1894,  is  a  valid 
statute  of  limitations,  fixing  the  time  within  which  an  action  lo 
avoid  such  a  past  conveyance  by  the  wife  must  be  broii^^ht. 
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Id. — ^Amendment  Atteb  Bab  of  Action — Ck>N8TiTunonrAi.  Law.— If 
the  statute  of  limitations  has  barred  the  right  to  commence  an  ac- 
tion to  set  aside  a  conyeyance,  the  title  of  the  property  is  re- 
garded as  vested  in  the  possessor,  irrespectiye  of  the  original 
right,  and  no  subsequent  amendment  or  repeal  of  the  limitation 
can  constitutionally  have  a  retroactive  effect  so  as  to  disturb  the 
title. 

Id.— Findings— Payment  by  Husband— Tbubt.— A  finding  in  the  ac- 
tion to  enforce  the  trust  that  the  husband  paid  for  the  property 
held  in  the  wife's  name  is  not  a  finding  that  the  property  was  com- 
munity property,  and  does  not  warrant  a  judgment  for  the  hus- 
band if  the  court  finds  that  the  wife  did  not  hold  the  property  in 
trust. 

Id. — Failube  of  Action — Omission  to  Find— Title  of  Intebvknor.— 
Where,  under  the  findings  made,  the  judgment  properly  followed 
that  the  plaintiffs  take  nothing  by  their  action,  an  ommiasion  to 
find  determinately  as  to  the  title  of  an  intervenor,  who  claimed  to 
be  a  bona  fide  purchaser  for  yalue  from  the  grantee  of  the  wife, 
is  immaterial,  and  cannot  work  an  injury  to  the  plaintiffs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.     J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Willard  A.  Richardson,  for  Appellants. 

Thomas  J.  Clunie,  for  Thomas  H.  Griffin,  Respondent. 

O'Brien,  O'Brien  &  O'Brien,  for  W.  B.  Bradbury,  Inter- 
venor, Respondent. 

HENSHAW,  J. — Lemuel  Peiser  for  himself  and  as  guar- 
dian ad  litem  of  Edwin  A.  Peiser,  his  minor  son,  sued  Thos. 
H.  Griffin  and  Minnie  L.  Peiser,  his  wife.  He  alleged  that 
on  May  1,  1889,  two  certain  lots  of  land  in  San  Francisco 
were  purchased  with  his  money,  and  "that  the  deed  of  con- 
veyance was  had  and  made  in  the  name  of  Minnie  L.  Peiser 
for  the  purpose  of  and  in  trust  for  plaintiff  and  said  Minnie 
L.  Peiser,  and  the  child  of  parties,  Edwin  Adair  Peiser" ;  that 
Thomas  H.  Griffin  conspired  with  Minnie  Peiser  to  defraud 
plaintiffs  of  their  property,  and,  exercising  undue  influence 
upon  her,  induced  her  to  convey  and  transfer  the  property 
to  him.  A  judgment  was  sought  restraining  Griffin  from 
alienating  the  property  and  setting  aside  Mrs.  Peiser's  deed 

to  him.    Thi.s  conii)laint  was  filed  on  June  26,.1889, 
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Griffin  answered  denying  the  charge  of  undue  influence. 
In  October,  1890,  W.  B.  Bradbury  was  allowed  to  intervene, 
and  filed  his  complaint,  in  which  he  set  up  that  without  no- 
tice and  for  a  valuable  consideration  he  had  upon  June  24, 
1889,  purchased  the  property  from  Griffin.  The  answer  to 
this  complaint  in  intervention  consisted  of  denials  and  an 
iteration  of  the  matters  pleaded  in  the  original  complaint. 
It  was  filed  in  March,  1896. 

Upon  these  pleadings  trial  was  had.  The  coiurt  found 
that  the  land  in  question  was  paid  for  with  the  money  of 
Lemuel  Peiser,  and  that  the  deed  was  taken  in  the  name  of 
his  ¥dfe;  that  his  wife  did  not  hold  the  title  to  the  property 
under  any  trust;  that  the  wife  conveyed  the  property  to 
Griffin  without  any  valuable  consideration,  but  that  she  had 
not  been  moved  to  the  making  of  the  deed  by  undue  in- 
fluence; that  Bradbury  purchased  the  property  upon  June 
24,  1889,  for  a  valuable  consideration.  The  judgment  de- 
nied plaintiffs  any  relief,  and  gave  costs  to  defendant  Griffin 
and  intervener  Bradbury.  From  this  judgment,  and  from 
the  order  denying  a  new  trial,  plaintiffs  appeal. 

Upon  the  trial  it  was  shown  that  Mrs.  Peiser  conveyed  to 
Griffin  one  lot,  and  assigned  to  him  a  contract  for  the  pur- 
chase of  a  second  lot.  Plaintiffs  thereupon  sought  leave  to 
file  an  amended  complaint,  setting  up  that  the  first  lot  was 
purchased  with  community  funds,  and  was  community 
property ;  that  the  same  was  true  of  the  second  lot,  and  that 
the  later  installments  called  for  by  the  contract  had  all  been 
paid  by  the  plaintiff  since  the  commencement  of  the  action. 
The  court  refused  permission  to  file  this  offered  pleading.  In 
so  doing  it  held  that  the  proposed  complaint  did  not  amend 
the  old,  but  charged  upon  a  new  and  distinct  cause  of  action, 
and  that  the  statute  of  limitations  barred  plaintiffs'  right  to 
prosecute  upon  this  new  cause.  The  soundness  of  the  court's 
ruling  on  this  matter  is  the  most  important  question  in  this 
case. 

The  original  complaint  is  framed  upon  the  theory  that 
the  trustee  holding  the  legal  title  had  made  a  conveyance 
in  violation  of  thie  trust  to  one  not  an  innocent  purchaser  for 
value,  which  conveyance  was,  therefore,  voidable  at  the  in- 
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stance  of  the  beneficiaries  (Civ.  Code,  sec.  869) ;  for,  if  the 
property  was  community  property,  the  legal  title  remained  in 
the  husband,  notwithstanding  that  the  deed  was  taken  in  the 
name  of  the  wife,  and  the  wife  could  not  pass  the  title  to  it. 
An  attempt  of  the  wife  to  dispose  of  community  property, 
real  or  personal,  is  a  nullity.     "If  land,  being  community 
property,  is  conveyed  to  the  wife  during  marriage,  she  takes 
no  real  title  in  it.  The  whole  title,  both  real  and  equitable, 
at  once  vests  in  the  husband  by  means  of  the  deed  to  the  wife. 
....  Even  the  portion  of  community  property  standing 
in  her  own  name  and  acquired  by  her,  the  wife  cannot  con- 
vey nor  transfer."     (Pomeroy  on  Community  Property,  4 
West  Coast  Rep.  390,  393 ;  Try  on  v,  Sutton,  13  Cal.  490 ;  Van 
Mar  en  v.  Johnson,  15  Cal.  308.)    If  the  original  complaint 
had  been  framed  upon  the  theory  that  the  property  was  com- 
munity property,  it  would  certainly  have  contained  some 
distinct  allegation  to  this  efifect,  but  it  does  not.   The  aver- 
ment that  the  property  was  purchased  with  the  money  of  the 
husband  might  be  open  to  the  construction  that  comnaunity 
money  was  meant  thereby  were  the  action  prosecuted  against 
a  mere  stranger,  but,  as  against  his  wife  and  her  grantee, 
under  this  complaint  it  can  only  have  reference  to  the  hus- 
band's separate  property,  or,  if  it  can  be  said  that  it  refers  to 
community  property,  then  the  further   allegations  demon- 
strate that  its  character  as  community  property  was  destroyed 
by  the  express  trust  created  in  the  wife  as  trustee  for  the  bene- 
fit of  the  three.    If  the  husband  had  meant  to  avoid  the  deed 
of  his  wife  as  being  an  attempt  by  her  alone  to  pass  title  to 
the  community  property,  he  would  not  have  pleaded  a  trust; 
he  would  not  have  sued  as  guardian  ad  litem  of  his  minor 
son,  who  could  have  no  actionable  interest  in  the  community 
property;  he  would  not  have  sought  an  injunction  to  restrain 
Griffin  from  cheating  and  defrauding  him  by  conveying  the 
property  away,  when  Griffin  would  have  had  nothing  to  con- 
vey.   The  manifest  theory  of  the  original  complaint  is,  that 
the  legal  title  vested  in  Mrs.  Peiser,  as  it  could  not  vest  if 
the  property  were  community  property ;  that  it  vested  in  her 
under  a  trust  which  created  an  equitable  interest  or  title  to 
one-third  each  of  the  land  in  the  father  and  minor  son.  By 
the  proposed  amended  complaint  all  of  these  issues  are  with- 
drawn, and  another  and  distinct  cause  of  &stion  is  pleaded. 
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namely,  an  action  to  establish  that  the  property  which  had 
stood  in  the  name  of  Mrs.  Peiser  was  community  property, 
and,  consequently,  that  the  title  had  always  been  in  the  hus- 
band, and  could  not  have  been  conveyed  by  the  wife's  deed. 

At  the  time  when  this  suit  was  commenced  such  an  action 
was  open  and  available  to  the  plaintiflF,  but  upon  March  3, 
1893,  section  164  of  the  Civil  Code  was  amended.  With 
other  important  changes  which  were  wrought  by  the  amend- 
ment, it  was  provided  that  in  cases  where  married  women 
have  conveyed  real  property  which  they  acquired  prior  to 
May  19,  1889,  the  husbands  shall  be  barred  from  commenc- 
ing any  action  to  show  that  said  real  property  was  community 
property,  or  to  recover  such  real  property  from  and  after  July 
1,  1894.  This  is  a  perfectly  valid  statute  of  limitations  fix- 
ing the  time  within  which  an  action  to  avoid  such  a  past  con- 
veyance of  the  wife  must  be  brought.  It  applied  to  this 
plaintiff's  right  of  action,  for  Mrs.  Peiser  acquired  the  prop- 
erty prior  to  May  19, 1889,  and  her  deed  to  Griffin  was  exe- 
cuted in  June,  1889.  The  application  to  file  the  amended 
complaint  was  made  in  May,  1896.  At  that  time  plaintiff 
could  not  have  commenced  and  maintained  such  an  action  as 
an  original  proceeding,  and  the  court,  under  intervenor's  ob- 
jection, properly  refused  to  permit  him,  in  the  guise  of  an 
amendment,  indirectly  to  do  the  same  thing.  Nor  was  it  in- 
cumbent on  the  court  to  permit  the  amendment  with  leave 
to  the  adverse  parties  to  plead  the  statute.  Their  objection 
to  permitting  the  amended  answer  to  be  filed  was  that  it  was 
not  an  amendment  to  the  old,  but  the  statement  of  a  new 
cause  of  action,  and  one  that  was  barred  by  the  provisions  of 
section  164  of  the  Civil  Code.  These  grounds  of  objection 
being  well  taken,  the  proposed  pleading  was  properly  ex- 
cluded from  the  files. 

On  March  4, 1897,  section  164  of  the  Civil  Code  was  again 
amended.  It  now  contains  this  provision :  "In  cases  where 
marrried  women  have  conveyed  or  shall  hereafter  convey  real 
property  which  they  acquired  prior  to  May  19, 1889,  the  hus- 
bands or  their  heirs  or  assigns  of  such  married  women  shall 
be  barred  from  commencing  or  maintaining  any  action  to 
show  that  said  real  property  was  community  property,  or  to 
recover  said  real  property,  as  follows:     As  to  conveyances 
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heretofore  made,  from  and  after  one  year  from  the  date  of 
the  taking  effect  of  this  act,  and,  as  to  conveyances  hereafter 
made,  from  and  after  one  year  from  the  filing  for  record  in 
the  recorder's  office  of  such  conveyances  respectively/'  Ap- 
pellants contend  that  this  amendment  operates  to  enlarge  the 
time  for  the  commencement  of  the  action,  and  that,  even  if 
the  trial  court  was  justified  in  refusing  to  allow  them  to  file 
an  amended  complaint  owing  to  the  condition  of  the  law  at 
the  time  when  the  amended  pleading  was  offered,  still  the 
code  amendment  of  1897  being  within  the  judicial  knowl- 
edge of  this  court,  we  should  now  accord  appellants  the  per- 
mission contemplated  by  the  present  law.  *  But  at  the  time 
when  plaintiff  proposed  his  amendment  the  statute  of  limita- 
tions barring  his  right  to  commence  such  an  action  had  al- 
ready run.  By  its  running  the  title  to  the  property,  irrespec- 
tive of  the  original  right,  is  regarded  as  vested  in  the  possessor 
and  the  subsequent  repeal  of  the  limitation  law  cannot  be 
given  a  retroactive  effect  so  as  to  disturb  the  title.  (Cooley's 
Constitutional  Limitations,  6th  ed.,  448.) 

The  foregoing  renders  unnecessary  any  extended  consid- 
eration of  appellants'  remaining  points.  The  findings  are 
responsive  to  the  issues  tendered  by  plaintiffs'  complaint.  For 
the  most  part  they  negative  the  averments  therein  contained. 
The  finding  in  the  language  of  the  complaint  that  the  land 
was  purchased  with  the  money  of  Lemuel  Peiser  is  not  a  find- 
ing that  the  property  in  question  was  community  property, 
and  therefore  did  not  warrant,  as  appellants  contend,  a  judg- 
ment in  their  favor.  Under  the  findings,  the  judgment 
properly  followed  that  plaintiffs  should  take  nothing  by  their 
action.  Appellants  complain  that  the  findings  under  the 
complaint  in  intervention  do  not  determine  the  title,  but,  as 
under  the  findings  actually  made  they  could  not  under  any 
possibility  recover,  additional  findings  could  not  have  bene- 
fitted them,  and  the  absence  of  them  cannot  work  them  in- 
jury. We  perceive  no  rulings  in  the  admission  or  rejection 
of  evidence  which  call  for  especial  consideration. 

The  judgment  and  order  appealed  from  are  therefore  af- 
firmed. 

_  Temple,  J.,  and  McFarland,  J.,  concurred.jQQQ|^ 
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[S.  F.  No.  1113.     Department  Two.-rJune  8,  1899.] 

JOHN  T.  DOYLE,  Respondent,  v.  REPUBLIC  LIFE  IN- 
SURANCE COMPANY.  SAMUEL  D.  WARD,  Re- 
ceiver, et  cetera,  Appellant. 

Affeai^—Dxbmissal — Obdeb  Rextsinq  to  Vacate  Default  Judgment. 
An  appeal  from  an  order  refusing  to  vacate  a  judgment  by  de- 
fault^  being  from  an  order  made  after  final  judgment,  roust  be 
taken  within  sixty  days  from  the  date  of  the  order,  and  if  not  no 
taken  must  be  dismissed. 

Id. — ^NONAFFEALABLE  ObDEB — ^DENIAL  OF  NeW  TbIAL  OF  MOTION. — It  is 

not  proper  practice  to  move  for  a  new  trial  of  a  motion  to  vacate 
a  judgment;  and  the  order  refusing  to  vacate  the  judgment  being 
appealable,  a  subsequent  order  refusing  to  vacate  it,  or  denying  a 
motion  for  a  new  trial  thereof,  is  not  appealable,  and  an  appeal 
therefrom  must  be  dismissed. 

APPEALS  from  orders  of  the  Superior  Court  of  San  Mateo 
County,  refusing  to  vacate  a  judgment  by  default,  and  deny- 
ing a  new  trial  of  the  motion.     George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Vincent  Neale,  for  Appellant. 

Garret  W.  McEnerney,  for  Respondent, 

HENSHAW,  J. — ^Plaintiff  had  obtained  judgment  against 
the  Republic  Life  Insurance  Company,  a  corporation  organ- 
ised under  the  laws  of  the  state  of  Illinois.  The  service  of 
the  summons  was  by  publication  and  mailing,  and  the  de- 
fendant corporation  suffered  default.  One  year  less  eleven 
days  after  entry  of  this  judgment  S.  D.  Ward  asked  that  it 
be  vacated,  and  that  he,  as  receiver  of  the  defendant  corpora- 
tion under  appointment  of  the  circuit  court  of  Illinois,  be 
permitted  to  answer  to  the  merits  of  the  action.  His  motion 
was  denied  by  an  order  given  on  May  12,  1896.  Thereafter 
he  moved  for  a  new  trial  of  this  motion,  and  by  its  order  of 
May  8,  1897,  the  court  denied  his  latter  application.  He 
took  his  appeals  from  both  of  these  orders  after  that  date. 

Neither  of  these  appeals  can  be  entertained.  The  order 
of  the  court  refusing  Ward  leave  to  answer  was  not  a  final 
judgment,  but  was  an  order  made  after  final  judgment.    His 
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appeal  therefrom  was  not  taken  within  sixty  days.  (Code 
Civ.  Proc,  sec.  939,  subd.  3.)  It  must,  therefore,  be  dis- 
missed. 

The  order  denying  the  motion  for  a  new  trial  of  the  peti- 
tion for  leave  to  answer  is  not  appealable:  1.  Because  the 
practice  of  moving  for  a  new  trial  of  a  motion  is  one  neither 
countenanced  nor  permitted  by  our  procedure  (Code  Civ. 
Proc,  sees.  590,  656)  ;  and  2.  Because  a  subsequent  order  re- 
fusing to  vacate  an  appealable  order,  which  has  been  regular- 
ly and  advisedly  made,  is  not  appealable.  (Harper  v.  Hildreth 
99  Cal.  265.) 

Both  of  the  appeals  are,  therefore,  ordered  dismissed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


[S.  F.  No.  1696.    Department  Two.— June  9,  1899.] 

THE  PEOPLE,  Respondent,  v.  W.  J.  HILL,  Appellant. 

Municipal  EifCTioN — Closing  of  Polls — Constbdction  of  Chabtsb. — 
In  a  city  charter  providing  that  all  the  provisionB  of  law  regu- 
lating elections  for  state  and  county  officers  shall  apply  so  far 
as  practicable  to  elections  under  the  charter,  and  providing  fur- 
ther specifically  that  the  polls  shall  be  opened  at  such  hour  as 
may  be  designated  by  the  mayor  and  common  council  in  the  notice 
of  election,  but  in  no  case  later  than  2  o'clock  P.  M.,  and  that 
they  shall  not  be  closed  until  sundown,  the  special  provision  for 
the  time  of  closing  of  the  polls  will  prevail  over  a  general  pro- 
vision of  the  election  laws  referred  to  for  closing  polls  at  state  and 
county  elections  at  6  o'clock  P.  M. 

Id. — Ck)NFLiCT  BETWEEN  SPECIAL  AND  GENERAL  Law. — ^The  charter  being 
a  law  for  a  special  case,  is  not  in  conflict  with  the  general  law 
providing  otherwise;  and  an  intent  that  the  general  law  shall 
supersede  the  charter  provision  as  to  the  time  for  closing  the  polls 
cannot  be  inferred  from  a  general  law  which  by  its  terms  is 
applicable  to  state  and  county  elections  only,  and  which  is  only 
made  applicable  generally  so  far  as  practicable  by  the  same 
charter  which  specially  provides  dilTerently  therefrom,  as  to  the 
time  of  opening  and  closing  of  the  polls  at  municipal  elections. 

Id. — Election  or  Matob — Pbeicatube  Closing  of  Polls — ^Rejectiok  of 
Vote  of  Wabds. — In  determining  the  election  of  a  mayor,  under  a 
charter  providing  for  keeping  open  the  polls  until  sundown,  the 
vote  of  wards  which  closed  the  polls  at  5  P.  M.  is  properly  rejected, 
although  the  majority  of  the  voters  of  the  city  are  thereby  dis- 
franchised.   The  election  in  such  wards  is  to  be  treated  as  illegml 
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and  void,  and  as  if  no  election  was  held  therein;  and  the  vote  in 
a  remaining  ward,  in  which  the  polls  were  closed  at  sundown,  must 
determine  the  election. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey County.     M.  T.  Dooling,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  P.  Geil,  C.  F.  Lacy,  and  J.  W.  Bryan,  for  Appellant. 

It  was  the  intention  of  the  legislature  that  the  general  elec- 
tion law  should  control,  and  the  change  therein  should  be 
held  to  control  any  contrary  provision  of  the  charter.  {Kirk 
V,  Rhoads,  46  Cal.  398;  Staude  v.  Election  Commrs,,  61  Cal. 
315;  People  v.  Henshaw,  76  Cal.  436;  Thomason  v.  Ash- 
worth,  73  Cal.  73;  Anderson  v.  De  Vrioste,  96  Cal.  405; 
Santa  Cruz  v.  Enright,  95  Cal.  Ill;  Davies  v,  Los  Angeles, 
86  Cal.  37.)  An  election  is  not  a  "municipal  affair"  within 
the  meaning  of  the  amendment  of  1896  to  section  6  of  article 
XI  of  the  constitution.  (Compare  Const.,  art.  IV,  sec.  25, 
subd.  9.)  The  judgment  declaring  a  candidate  elected,  who 
received  a  minority  of  the  votes  cast,  is  erroneous.  The  case 
is  no  different  in  principle  from  one  where  the  person  receiv- 
ing a  majority  of  the  votes  proves  ineligible.  His  having 
received  a  majority  of  the  votes  precludes  the  court  from  de- 
claring his  antagonist  elected.  (Saunders  v.  Haynes,  13  Cal. 
145;  Searcy  v.  Grow,  15  Cal.  118;  Crawford  v.  Dunbar,  52 
Cal.  36;  People  v.  Rodgers,  118  Cal.  396;  State  v.  Giles,  2 
Finn.  166;  52  Am.  Dec.  149.) 

William  F.  Fitzgerald,  Attorney  General,  and  Renison  & 
Jones,  for  Respondent. 

The  charter  necessarily  implied  that  any  provisions  of  the 
general  election  laws  inconsistent  with  the  special  provisons 
of  the  charter  were  not  applicable.  (Rapalje  and  Law- 
rence's Law  Dictionary,  ed.  1888,  1102;  Christy  v.  Board  of 
Supervisors,  39  Cal.  3 ;  Endlich  on  Interpretation  of  Statutes, 
sec.  223;  Crosby  v.  Patch,  18  Cal.  439;  Pennie  v.  Reis,  80 
Cal.  269.)  The  general  election  laws  are  not  by  their  terms 
applicable  to  municipal  elections,  and  do  not  control  the 
special  provisions  of  the  municipal  charter.  (Wood  v.  Elec- 
tion Commrs.,  58  Cal.  561.)  Under  the  constitutional 
amendment  of  1896,  no  general  law  can  control  a  city  charter 
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in  respect  to  "municipal  affairs."  (Const.,  art.  XI,  sec.  6.) 
The  deviation  from  the  legal  time  of  closing  the  polls  being 
substantial,  and  it  being  impossible  to  tell  what  would  have 
been  the  result  of  the  vote  in  the  wards  prematurely  closing 
the  polls,  if  they  had  been  kept  open  for  the  legal  time,  the 
vote  in  those  wards  is  illegal  and  void,  and  must  be  rejected. 
An  election  in  a  precinct  or  ward  which  is  a  nullity  can  have 
no  legal  effect  whatever.  (People  v.  Scale,  52  Cal.  71 ;  Direc- 
tors etc.  Dut.  V.  Abila,  108  Cal.  365;  Tebbe  v.  Smith,  108 
Cal.  101,  111,  112 ;  49  Am.  St.  Rep.  68 ;  Atkinson  v.  Lorbeer, 
111  Cal.  419,  422,  423;  McCrary  on  Elections,  4th  ed.,  127, 
128.)  A  minority  of  legal  votes  will  prevail  against  any 
number  of  illegal  votes  actually  cast.  (Commissioners  v. 
Read,  2  Ashm.  261 ;  People  v.  Board  of  Convassers,  129  N. 
Y.  395.) 

TEMPLE,  J. — This  action  is  for  usurpation  of  the  office 
of  mayor  of  Salinas  City.  The  city  was  reincorporated  by 
special  act  of  the  legislature  passed  in  1876.  In  section  5  of 
that  act  it  is  provided  as  to  municipal  elections,  among  other 
things,  that  "all  provisions  of  law  regulating  elections  for 
state  and  county  officers  shall  apply,  as  far  as  practicable,  to 
elections  under  this  charter.  The  pols  for  al  elections  shall  be 
opened  at  such  hour  as  may  be  designated  by  the  mayor  and 
common  council  in  giving  notice  of  said  election ;  provided, 
that  the  hour  for  opening  the  polls  shall  in  no  case  be  later 
than  the  hour  of  2  o'clock  P.  M.,  and  the  polls  shall  not  be 
closed  until  simdown  of  the  same  day." 

A  municipal  election  was  held  on  the  14th  of  March,  1898, 
at  which  Francee,  at  whose  instance  this  suit  was  brought, 
and  Hill,  defendant,  were  candidates.  The  proclamation 
calling  the  election  directed  that  the  polls  should  be  opened 
at  sunrise  and  closed  at  sundown.  The  general  election  law 
for  state  and  county  officers  directed  that  the  polls  shall  be 
closed  at  5  P.  M.  There  are  three  wards  in  the  city.  In  two 
they  followed  the  state  law  and  closed  the  polls  at  5  o'clock 
P.  M.,  which  was  found  to  be  one  hour  and  six  minutes  before 
sundown.  Counting  the  votes  from  all  the  wards  Hill  would 
have  a  majority  of  twenty-four,  and  he  was  declared  elected 
by  the  council. 

Rejecting  the  votes  cast  in  wards  1  and  2  as  illegal,  Francee 
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would  be  elected  by  a  majority  of  twenty-two,  and  this  con- 
clusion was  reached  by  the  trial  court  and  Hill  takes  this 
appeal. 

It  is  contended  by  the  appellant  that  the  language  of  the 
section  providing  that  so  far  as  practicable  the  general  elec- 
tion law  shall  apply,  indicates  the  intent  that  the  general  law 
should  govern  all  city  elections.  If  this  were  so,  it  is  dif- 
ficult to  see  why  anything  was  said  in  the  charter  about  the 
time  for  opening  and  closing  the  polls,  and  in  regard  to  many 
other  things  mentioned  in  section  5.  It  is  suggested  that  it 
was  intended  to  provide  that  the  polls  need  not  be  opened  un- 
til 2  o'clock  P.  M.,  but  to  make  no  change  as  to  the  hour  of 
closing,  for  then  the  general  law  directed  that  the  polls  bo 
closed  at  sundown,  which  time  was  afterward  changed  to  5 
o'clock  P.  M.,  and,  we  may  add,  might  be  changed  to  2 
o'clock  P.  M.  But  it  seems  perfectly  manifest  that  the  per- 
mission given  to  the  council  by  its  proclamation  to  fix  a  later 
hour  for  the  opening  of  the  polls  than  that  fixed  in  the  gen- 
eral law,  and  the  requirement  that  the  polls  must  not  be 
closed  before  sundown,  are  parts  of  the  same  provision.  The 
absolute  requirement  is  because  of  the  power  given  the  board 
to  delay  opening  the  polls.  Where  but  few  votes  would  be  cast 
it  is  not  necessary  that  the  polls  should  be  kept  open  all  day, 
but  it  is  a  wise  provision  which  directs  that,  even  then,  voters 
may  know  that  at  all  events  the  polls  will  be  kept  open  for  a 
certain  designated  portion  of  the  day. 

Even  if  this  were  not  so,  there  is  no  more  ground  for  hold- 
ing that  the  provision  that  the  council  may  designate  a  dif- 
ferent time  for  opening  the  polls  than  that  fixed  by  the  gen- 
eral law  shall  stand  as  an  exception,  than  that  the  imperative 
requirement  of  the  charter  that  the  polls  shall  not  close  before 
sundown  shall  exist  as  an  exception,  notwithstanding  the 
general  law.  As  already  stated,  both  are  coupled  with  the 
provision  making  the  general  law  applicable,  and  are  pur- 
poseless if  notwithstanding  the  general  law  is  to  control  in 
such  matters;  for  the  general  election  law  must  always  pro- 
vide for  opening  and  closing  the  polls. 

The  charter  being  a  law  for  a  special  case  is  not  in  conflict 
with  a  general  law  which  provides  otherwise.  Even  a  gen- 
eral law  subsequently  passed  does  not  repeal  laws  exprcssWe 
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made  for  special  cases,  iinless  an  intent  that  the  general  law 
shall  have  such  eflFect  is  manifested  in  some  mode  in  the 
general  law.  This  intent  may  be  shown  in  various  ways,  but 
assuredly  cannot  be  found  in  a  statute  which  is  expressly 
made  applicable  to  state  and  county  elections  only.  The  de- 
cisons  rendered  in  Staude  v.  Election  Commrs,,  61  Cal.  313; 
Thomason  v,  Ashworth,  73  Cal.  73 ;  People  v.  Henshaw,  76 
Cal.  436,  and  other  cases  cited,  have  no  bearing  whatever 
upon  this  matter.  In  those  cases  the  statutes  expressed  a  de- 
sign to  control  and  repeal  the  special  laws,  and  the  only  ques- 
tions considered  were  as  to  power  of  the  legislature  to  pass 
such  laws — not  as  to  the  construction  of  the  statutes.  Here 
it  is  the  charter  which  makes  the  general  law  applicable  so 
far  as  it  is  so,  for  in  form  and  words  the  general  law  excludes 
the  idea  that  it  has  any  application  to  the  charter  eledaon. 
Provision  in  a  statute  for  a  special  case  is  not  deemed  repug- 
nant to  the  general  law,  but  an  exception.  But  as  the  gen- 
eral law  is  in  terms  not  applicable  to  this  particular  case,  and 
the  attempt  is  to  show  that  it  is  expressly  made  applicable  by 
the  special  law,  neither  the  decisions  cited  nor  the  rule  of  in- 
terpretation are  of  consequence  here. 

It  is  said  that  under  the  ruling  a  majority  of  the  voters  are 
disfranchised,  and  that  under  such  circumstances  no  one 
should  be  declared  elected.  No  authority  is  cited  for  this 
proposition,  and  clearly  it  is  for  the  legislature  to  determine 
the  effect  of  such  a  failure.  Whichever  way  the  rule  is  made 
unscrupulous  managers  can  take  advantage  of  it  to  defeat  the 
popular  will — if  they  are  permitted  so  to  do.  It  is  not  like 
the  case  where  a  majority  of  votes  are  cast  for  one  who  is  in- 
eligible. There  the  votes  are  legally  cast  and  counted,  but  a 
person  has  ben  elected  who  is  not  qualified  to  serve,  and  it  is 
also  true  that  the  opposing  candidate  did  not  receive  a  ma- 
jority of  the  legal  votes.  There  the  votes  may  be  canvassed 
and  full  return  made  of  the  result,  which  will  be  received  and 
counted,  but  in  this  case  the  election  in  the  offending  pre- 
cincts is  declared  void  and  no  election  was  held  therein. 
There  are,  therfore,  no  returns  to  canvass. 

The  judgment  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred,  ^le 
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[S.  p.  No.  969.    Department  Two.— June  9,  1899.] 

1¥ILLIAM  LYNCH,  Respondent,  v.  CALVIN  PEARSON, 

Appellant. 

USE  AND  Occupation — Sale  under  Fobeclosube — ^Rescinded  Contbact. 
An  agreement  between  a  mortgagee  and  the  son  of  a  mortgagor 
who  was  liying  on  the  mortgaged  premises  with  his  father,  that 
the  mortgagor  would  obtain  title  imder  foreclosure,  and  convey  it 
to  the  son,  on  certain  terms  specified,  which  was  mutually  rescinded 
after  the  son  had  made  a  small  payment  thereon,  does  not  relieve 
him  from  liability  to  the  mortgagor  for  use  and  occupation  after 
such  recission,  and  after  purchase  by  the  mortgagor  at  the  sale 
under  the  foreclosure;  and  a  judgment  for  the  value  thereof,  less 
the  payment  made  under  the  agreement,  will  be  affirmed. 

Id. — Ck>Ni!BAcr  op  Sale — ^Possession  not  Taken  Under  Vendob — Ex- 
ception TO  Rule. — ^The  rule  that  one  who  enters  by  virtue  of  a  con- 
tract of  sale  of  the  premises  is  not  thereafter  liable  to  an  action 
for  use  and  occupation,  has  no  application  where  possession  was 
not  taken  under  the  contract,  and  the  vendor  had  no  power  to  put 
the  purchaser  in  possession,  but  the  contract  of  sale  was  made  by 
a  mortgagee  to  sell  the  title  to  be  acquired  under  foreclosure  to  a 
party  already  in  possession,  and  was  rescinded  before  such  title 
was  acquired. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fres- 
no County  and  from  an  order  denying  a  new  trial.  E.  W. 
Rialey,  Judge. 

The  facte  are  stated  in  the  opinion. 

George  E.  Church,  for  Appellant. 

A  vendee  in  possession  under  a  contract  of  purchase  is  not 
liable  to  an  action  for  use  and  occupation.  (Oreenup  v.  Ver- 
nor,  16  111.  26;  Nance  v.  Alexander,  49  Ind.  516.)  It  is 
immaterial  whether  the   contract   is  carried  out    or    not. 

(Smith  V.  Stewart,  6  Johns.  46;  5  Am.  Dec.  186;  Carpenter 
V.  United  States,  17  Wall.  489;  Little  v.  Pearson,  7  Pick. 
301;  19  Am.  Dec.  289;  Thompson  v.  Bower,  60  Barb.  463; 

Vandenheuvel  V.  Storrs,  3  Conn.  203.) 

Frank  H.  Short,  for  Respondent. 

The  authorities  cited  by  appellant  have  no  application  to 
the  facts  of  the  case. 

Digitized  by  LjOOQIC 


22  Lynch  v.  Pearson.  [125  Cal 

COOPER,  C. — Action  to  recover  for  use  and  occupation  of 
premises.  Judgment  for  plaintiff  for  three  hundred  and 
sixty  dollars.  Motion  for  a  new  trial,  which  was  denied. 
This  appeal  is  from  the  judgment  and  order.  The  court  be- 
low filed  findings,  and  in  the  brief  of  the  appellant  no  finding 
is  attacked  for  insufficiency  of  the  evidence,  and  we  will 
therefore  take  the  facts  a£i  found  by  the  court  below  and  as 
admitted  by  the  pleadings.  On  December  14,  1892,  defend- 
ant was  living  upon  the  premises  described  in  the  amended 
complaint  with  his  father,  who  was  the  owner  thereof. 
PlaintiflF  was  on  said  day  the  owner  of  a  note  secured  by 
mortgage  upon  said  premises,  and  while  plaintiff  was  so  the 
owner  of  said  note  and  mortgage,  and  on  said  fourteenth  day 
of  December,  1892,  defendant  and  plaintiff  entered  into  an 
agreement  whereby  plaintiff  agreed  to  foreclose  his  said  mort- 
gage and  to  bid  in  the  lands  therein  described,  and,  upon  re- 
ceipt of  a  sheriff's  deed,  to  execute  to  defendant  a  deed  to 
said  premises  subject  to  a  certain  prior  mortgage  held  by  one 
Gray,  and  to  take  and  receive  from  defendant  his  note  and 
mortgage  for  the  amount  due  the  plaintiff  on  such  foreclos- 
ure proceedings,  and  in  consideration  thereof  the  defendant 
agreed  to  pay  the  costs  and  attorney's  fees  in  the  foreclosure 
proceedings.  According  to  the  agreement  plaintiff  proceeded 
to  foreclose  the  said  mortgage,  and  on  the  twenty-fourth  day 
of  April,  1893,  purchased  the  same  at  sheriff's  sale  and  re- 
ceived the  usual  certificate.  Defendant  was  in  possession  of 
the  premises  at  the  time  he  made  the  said  agreement  and 
never  entered  into  possession  thereof  through  or  under  plain- 
tiff. After  the  plaintiff  began  foreclosure  proceedings,  and 
as  necessary  costs  and  attorney's  fees  in  connection  there- 
with, he  paid  the  sum  of  one  hundred  and  ninety-two  dol- 
lars and  fifty  cents,  of  which  sum  defendant  paid  one  hun- 
dred and  forty  dollars  only.  About  October  1,  1893,  the  de- 
fendant and  plaintiff  rescinded  the  former  agreement  of 
December  14,  1892,  and  mutually  released  each  other  from 
the  obligations  thereof.  After  April  24th,  up  to  October  24, 
1893,  the  defendant  continued  in  the  possession  of  the  prem- 
ises and  received  the  rents,  issues,  and  profits  thereof,  and  the 
value  of  such  use  and  occupation  during  such  time,  to  wit, 
from  April  24  to  October  24,  1893,  was  the  sum  of  five  bun- 
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dred  doUais.  There  was  not  at  any  time  any  agreement  be- 
tween plaintiff  and  defendant  as  to  the  payment  of  rent,  and 
the  plaintiff  never  released  the  defendant  from  any  obliga- 
tion to  pay  rent.  At  the  time  the  agreement  of  December 
ber  14, 1892,  was  made  the  plaintiff  had  no  title  to  the  prem- 
ises therein  referred  to,  and  defendant  never  entered  into  pos- 
session under  said  agreement.  The  court  below  deducted  the 
sum  of  one  hundred  and  forty  dollars,  which  had  been  paid 
by  defendant  to  plaintiff  under  the  agreement  of  December 
14, 1892,  from  the  value  of  the  use  and  occupation,  and  gave 
judgment  for  three  hundred  and  sixty  dollars,  and  we  think 
the  judgment  is  correct.  It  gave  the  defendant  the.  benefit 
of  the  one  hundred  and  forty  dollars  which  he  had  paid  on 
the  contract  that  had  been  canceled,  and  while,  perhaps,  the 
law  in  its  strict  construction  would  not  have  compelled  it  to 
be  so  applied,  the  court  in  a  spirit  of  equity  did  so  apply  it. 
Appellant  contends  that  the  doctrine  of  vendor  and  vendee 
applied  as  between  the  plaintiff  and  defendant  after  Decem- 
14, 1892.  It  is  the  general  doctrine  that  one  who  enters  by 
virtue  of  an  agreement  or  understanding  that  he  was  to  be  a 
purchaser  is  not  afterward  liable  in  an  action  for  use  and  oc- 
cupation, but  the  doctrine  does  not  apply  to  defendant  in  the 
case  for  the  reason  that  he  did  not  enter  under  a  contract 
with  plaintiff.  On  December  14,  1892,  defendant  was  al- 
ready in  possession  of  the  premises  by  permission  of  his  fath- 
er, who  was  the  owner  of  them.  Plaintiff  was  not  the  owner, 
nor  entitled  to  the  possession,  and  hence  had  no  power  to 
put  defendant  in  possession.  The  defendant  testified  that 
after  making  the  agreement  with  plaintiff  he  leased  the 
premises  of  his  father.  The  agreement  made  with  plaintiff 
was  in  fact  an  agreement  by  which  the  plaintiff  was  to  take 
legal  proceedings  and  thus  attempt  to  get  the  title.  The  de- 
fendant agreed  to  pay  the  cost  of  such  legal  proceedings,  and 
plaintiff,  if  successful  in  getting  the  title,  was  then  to  convey 
defendant  on  certain  terms  specified.  Before  the  defendant 
had  paid  all  the  costs  of  such  proceedings,  and  before  the 
title  had  passed  to  plaintiff,  the  contract  was  rescinded  by 
mutual  consent.  Plaintiff  was  the  purchaser  of  the  property 
at  foreclosure  sale.    It  was  never  redeemed.    Defendant  was 
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the  tenant  in  possession  at  the  time  of  the  sale^  and  so  con* 
tinned  until  the  time  for  redemption  expired. 

The  value  of  the  use  and  occupation  was  five  hundred  dol- 
lars.    These  facta  entitled  the  plaintiff  to  judgment. 

We  advise  that  the  judgment  and  order  be  affirmed. 

llaynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment aTid  order  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Sac.  No.  641.    Department  Two. — June  9,   1899.] 

HELEN  JANE  GRIMBLEY,  Respondent,  v.  C.  H.  HAR- 
HOLD,  Appellant;  and  THE  GRAND  LODGE  OF  A. 
0.  U.  W.  of  CALIFORNIA,  Respondent. 

Benefit  Socdstt — Contract  op  Member  with  Benefioiaby. — ^The  valid 
contract  ot  a  member  of  a  benefit  society,  such  as  the  Ancient 
Order  of  United  Workmen,  whereby  he  assumes  to  dispose  of  his 
interest  in  the  beneficiary  fund  of  the  order — ^virtually  the  proceeds 
of  a  policy  of  life  insurance — and  agrees  not  to  change  the  bene- 
ficiary in  consideration  of  the  payment  by  the  beneficiary  of  all 
dues  and  assessments  against  such  member,  if  not  in  conflict  with 
the  lawful  conditions  upon  which  the  order  grants  the  insurance, 
is  effectual  as  against  the  subsequent  attempt  of  the  member  to 
change  or  annul  it. 

Id. — Beneficiabt  Cebtifigate — ^Property  Right — ^Poweb  of  Judicato- 
ries.— ^The  beneficiary  certificate  issued  to  the  member,  like  a  policy 
of  insurance,  evidences  a  valuable  right  of  property,  of  which  he 
may  dispose  by  valid  contract;  and  it  is  not  competent  for  the 
order,  while  clothing  the  member  with  such  right,  to  confer  upon 
its  internal  judicatories  the  sole  power  of  determining  the  fact 
and  consequences  of  any  disposition  which  he  may  make  of  it. 

Id. — Rights  of  Beneficiary — Decision  of  Board  of  Arbitration — Ap- 
peal— Jurisdiction  of  CJourts. — ^The  decision  of  the  board  of  arbi- 
tration of  the  order  upon  the  rights  of  a  beneficiary  who  i»  not 
a  member  of  the  order  is  not  conclusive  as  to  those  rights;  and 
the  beneficiary  is  not  bound  to  appeal  therefrom  to  the  grand 
lodge,  but  may  submit  to  the  jurisdiction  of  the  courts  of  the  state 
the  questions  whether  the  member  contracted  with  the  beneficiary, 
as  alleged,  and  what  rights,  if  any,  were  thereby  acquired. 
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b.— Pbesentatiok  of  Proofs — Abbttbation. — ^The  presentation  of 
proofs  by  the  beneficiary  to  the  order  cannot  convert  a  heaiing  be- 
fore a  committee  of  the  order,  in  whose  selection  the  beneficiary 
had  no  choice,  into  an  arbitration  binding  upon  the  beneficiary;  and 
it  is  immaterial  that  such  committee  is  called  a  board  of  arbi- 
tration. 

Id.— Chakge  of  Beneficiary — Svfebioritt  of  Bight — ^Estoppel — 
NoncE  Putting  "dpow  Inquiry.— Upon  an  attempted  change  of 
beneficiary  by  the  member,  after  having  disposed  of  his  rights  by 
valid  contract  with  a  prior  beneficiary,  the  newly-appointed  benefi- 
ciary cannot  claim  a  superior  equitable  right,  nor  an  estoppel,  as  . 
against  the  prior  beneficiary,  merely  because  no  information  was 
given  as  to  the  terms  of  the  contract  under  which  the  prior  cer- 
tificate was  held  when  its  surrender  was  demanded  by  the  mem- 
ber, it  being  sufficient  to  put  the  new  beneficiary  upon  inquiry  as 
to  the  ground  of  the  claim  of  the  former  beneficiary  that  he  had 
notice  that  the  right  of  the  member  to  change  the  certificate  was 
denied  by  the  prior  beneficiary. 

Ill._OoNBIDEBATION    OF    CONTRACT — ^PLEADING — ^EVIDENCE — ^FINDINGS. — 

Under  a  complaint  alleging  that  the  consideration  of  the  contract 
pleaded  was  the  agreement  of  the  beneficiary  to  pay  all  dues  and 
assessments  against  the  member,  evidence  that  part  of  the  con- 
sideration was  that  care  was  bestowed  on  the  member,  who  was 
an  uncle  of  the  beneficiary,  during  his  illness,  is  admissible  and 
relevant  as  tending  to  make  probable  the  matter  averred;  and  a 
finding  based  upon  such  evidence  is  not  prejudicial,  if  not  within  the 
issues,  when  the  facts  found  within  the  issues  show  a  valid  contract. 
EnoENCE— Cross-examination— Discretion— Appeal.— The  extent  to 
which  the  cross-examination  of  a  witness  shall  be  carried  is,  in 
some  degree,  a  matter  of  discretion  in  the  trial  court;  and  its  ruling 
will  not  be  disturbed  upon  appeal  if  no  abuse  of  discretion  appears. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial. 
Edward  I.  Jone&,  Judge. 

The  facts  are  stated  in  the  opinion. 

Budd  &  Thompson,  for  Appellant. 

Plaintiff  must  make  out  a  case  against  Harrold  that  would 
entitle  her  to  recover  against  the  order.  (Niblack  on  Benefit 
Societies,  sees.  222,  354;  Ballon  v.  Oile,  50  Wis.  614;  Keener 
V.  Grand  Lodge,  38  Mo.  App.  543 ;  Wendi  v.  Iowa  Legion  of 
Honor,  72  Iowa,  682;  McLaughlin  v,  McLaughlin,  104  Cal. 
171;  43  Am.  St.  Rep.  83;  Chosen  Friends  v.  Bennett,  47  N. 
J.  Eq.  39.)  If  plaintiff  was  not  bound  by  the  by-laws  to  sub- 
mit her  claim  to  the  board  of  arbitration,  by  submitting  it, 
the  law  inip)lies  an  agreement  from  the  fact  of  such  submis- 
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sion  to  be  found  by  the  judgment  of  the  board.  (Robinson 
V.  Templar  Lodge,  97  Cal.  62.)  When  a  suit  has  been 
brought  to  recover  benefits,  it  is  a  good  defense  to  show  that 
plaintiff  has  agreed  to  submit  her  demand  to  the  trib- 
unals of  the  order  for  decision  under  prescribed  rules,  and 
that  she  has  not  done  so.  (Robinson  v.  Templar  Lodge,  117 
Cal.  370;  59  Am.  St.  Rep.  193;  Levy  v.  Magnolia  Lodge,  110 
Cal.  297.)  If  the  by-laws  of  an  order  prescribe  it,  bene- 
ficiaries must  first  resort  to  the  tribunals  of  the  order  before 
an  action  can  be  maintained  in  the  civil  courts.  (Ganfield  v. 
Great  Camp,  87  Mich.  626;  24  Am.  St.  Rep.  186.)  Even  if 
(here  was  the  contract  between  plaintiff  and  Shelton  alleged 
in  the  first  count  of  the  complaint  plaintiff  thereby  acquired 
no  vested  interest  in  the  certificate  or  its  proceeds.  (Jory  v. 
Supreme  Council,  105  Cal.  28;  45  Am.  St.  Rep.  17.)  Harrold 
was  an  innocent  beneficiary,  without  notice  of  the  contract 
with  plaintiff,  and  he  has  superior  equities.  (  Jory  v.  Su- 
preme Council,  supra,)  Equity  will  not  permit  plaintiff  to 
take  advantage  of  her  own  wrong.  (Hoeft  v.  Supreme  Lodge, 
113  Cal.  91.) 

C.  B.  Parkinson,  for  Plaintiff,  Respondent. 

It  was  necessary  that  plaintiff  should  apply  to  the  order 
for  payment,  otherwise  a  suit  would  have  been  prematurely 
brought.  (Robinson  v.  Irish-American  B.  Soc,  67  Oal.  135.) 
There  was  no  submission  to  arbitration.  (Kumle  v.  Grand 
Lodge,  A.  0.  V.  W.,  110  Cal.  204,  210-12.)  The  rule  that 
a  member  must  exhaust  his  remedies  in  the  order  does  not 
apply  to  such  a  case  as  this.  (1  Bacon  on  Benefit  Societies, 
sec.  94;  2  Bacon  on  Benefit  Societies,  sec.  400a;  Splawn  v. 
Chew,  60  Tex.  533;  Martin  v.  Stubbings,  126  111.  387;  9 
Am.  St.  Rep.  620;  Jory  v.  Supreme  Council,  etc.,  105  Oal. 
26 ;  45  Am.  St.  Rep.  17.)  Pajrment  of  the  money  into  court 
is  a  waiver  by  the  order  of  its  by-laws.  (1  Bacon  on  Benefit 
Societies,  633 ;  Adams  v.  Grand  Lodge,  105  Cal.  321 ;  45  Am. 
St.  Rep.  45.)  Parties  cannot  by  agreement  oust  the  oourts 
of  jurisdiction.  (Kumle  v.  Grand  Lodge,  A.  0.  V.  W., 
supra.)  Plaintiff  had  a  vested  interest  imder  her  contract. 
(Jory  V.  Supreme  Council,  etc.,  supra.  Hoeft  v.  Supreme 
Lodge,  K.  of  H.,  113  Cal.  91;  Yore  v.  Booth,  110  Cal.  288; 
52  Am.  St.  Rep.  81 ;  Smith  v.  National  Ben.  Soc,  123  N.  Y. 
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850;  Maynard  v.  Vanderwerker,  30  Abb.  N.  0.  134;  24  N. 
Y.Supp.  932.) 

BRITT,  C. — ^There  was  evidence  at  the  trial  of  this  action 
that  in  the  summer  of  the  year  1894  the  plaintiff,  a  young 
woman,  upon  the  request  and  at  the  expense  of  one  IVeder- 
ick  Shelton,  her  uncle,  left  her  home  in  England  and  came 
to  this  state,  where  said  Shelton  resided,  for  the  purpose  of 
caring  for  him  in  sickness;  he  proposing  in  rather  indefinite 
terms  to  make  some  provision  for  her,  saying,  among  other 
things,  that  he  had  some  papers  he  wanted  her  to  have.  Shel- 
ton was  then  and  had  been  for  several  years  previously  a 
member  of  the  society  called  the  Ancient  Order  of  United 
Workmen,  which  has  for  one  of  the  purposes  of  its  organi- 
zation the  payment  of  a  sum  of  money — ^two  thousand  dol- 
lars— upon  the  death  of  any  member  ''to  such  person  as  he 
may  while  living  direct,  according  to  the  rules,  laws,  and 
regulations  of  the  order" ;  he  held  the  usual  "beneficiary  cer- 
tificate," declaring  his  right  of  membership  in  said  order  and 
his  right  to  designate  the  beneficiary  of  said  fund.     The 
rules,  laws,  and  regulations  aforesaid  allow  any  member  to 
change  his  direction  for  payment  of  such  money,  and  on 
August  16,  1894,  Shelton  surrendered  the  said  certificate 
previously  issued  and  obtained  from  the  defendant  Grand 
Lodge  of  said  order  the  issuance  of  another,  wherein  he 
designated  the  plaintiff  as  the  beneficiary  thereunder;  which 
new  certificate  he  at  once  delivered  to  the  plaintiff.    Regard- 
ing this  transaction,  the  plaintiff  alleged  in  her  complaint, 
and  the  court  f oimd  in  substance,  on  sufficient  evidence,  that 
at  and  prior  to  the  time  of  the  delivery  of  such  certificate  to 
plaintiff  it  was  agreed  between  Shelton  and  herself  that  she 
should  thereafter  pay  all  his  dues  to  said  order  and  all  assess- 
ments levied  by  it  against  him,  and  that  she  should  be  the 
beneficiary  to  receive  said  sum  of  two  thousand  dollars  at  his 
death,  and  that  he  would  not  change  the  certificate  in  that  be- 
half;  that  plaintiff  accordingly  did  pay  such  dues  and  assess- 
ments after  said  August  16, 1894,  and  until  July,  1895,  when 
the  order  declined  to  receive  the  same  from  her  further,  for 
the  reason  that  Shelton,  in  April,  1895,  had  again  changed 
the  designation  of  the  beneficiary  of  his  insurance,  naming 
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the  defendant  Harrold,  and  had  procured  a  new  certificate  to 
be  issued  in  Harrold's  favor,  although  plaintiff  did  not  con- 
sent to  such  change  and  still  held  the  certificate  of  August 
16, 1894,  and  refused  to  surrender  the  same.  The  court  also 
found,  though  this  circumstance  was  not  alleged  in  the  com- 
plaint, that  plaintiflf  further  undertook,  as  part  of  her  said 
agreement  with  Shelton,  that  she  would  personally  care  for 
him  as  long  as  she  was  able,  and  that  she  performed  this 
promise  except  as  excused  or  prevented  by  Shelton  from  so 
doing.  There  were  other  findings  that  besides  procuring  the 
new  beneficiary  certificate  of  April,  1895,  in  Harrold's  favor, 
Shelton  also  conveyed  to  him  other  property,  real  and  per- 
sonal— all  upon  certain  trusts  which  Harrold  undertook  to 
execute;  that  out  of  funds  thus  derived  Harrold  paid  certain 
debts  of  Shelton  and  his  dues  and  assessments  as  a  member 
of  said  order  in  July  and  August,  1895 ;  and  that  Harrold 
had  no  knowledge  of  any  contract  between  Shelton  and  plain- 
tiff respecting  said  insurance  money  until  after  Shelton\s 
death,  but  did  know  of  her  refusal  to  surrender  the  certificate 
she  had  received  from  Shelton  or  to  consent  to  his  proposed 
change  of  the  beneficiary  thereof.  Shelton  died  August  18, 
1895. 

Among  the  rules  of  said  order  it  is  provided  that  a  board 
of  five  members  to  be  appointed  by  the  grand  master  work- 
man shall  constitute  '*a  board  of  arbitration  to  hear  and  de- 
termine all  controverted  questions  which  may  arise  as  to  the 
disbursement  of  the  beneficiary  fund  under  the  control  of  the 
grand  lodge,  ....  and  as  to  the  liability  of  the  grand 
lodge  for  any  claim  made  against  it  by  those  claiming  to  be 
the  beneficiaries  of  deceased  members,  and  also  as  to  who  are 
entitled  as  beneficiaries  when  conflicting  claims  are  set  up" ; 
and  that  the  decision  of  said  board  shall  be  conclusive,  sub- 
ject to  appeal  to  the  grand  lodge  or  supreme  lodge,  "it  being 
the  purpose  of  this  provision  that  all  these  rights  shall  be  thus 
determined  without  recourse  to  the  courts  of  law."  After 
Shelton's  death  plaintiff  presented  to  said  Grand  Lodge  her 
claim  for  payment  of  the  said  certificate  of  August  16,  1894, 
and  her  protest  against  payment  of  the  subsequent  certificate 
in  favor  of  Harrold;  whereupon,  under  the  regulation  just 
mentioned,  the  grand  miister  appointed  a  board  of  arbitration 
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which  heard  such  claim  and  protest  and  decided  adversely  to 
plaintiff.  She  took  no  appeal  to  any  other  tribunal  of  the 
order,  but  instead  brought  this  action  against  said  Grand 
Lodge  and  Harrold.  The  answer  of  the  Grand  Lodge  herein 
is,  in  effect,  that  it  holds  the  sum  of  two  thousand  dollars  to 
be  paid  to  the  party  which  the  court  by  its  judgment  may  de- 
cide to  be  entitled  to  receive  the  same.  Judgment  went  for 
plaintiff,  requiring  the  Grand  Lodge  to  pay  the  money  to 
her,  and  declaring  that  defendant  Harrold  is  not  entitled  to 
any  part  thereof.     Harrold  has  appealed. 

Decisions  of  the  courts  of  other  states  differ  regarding  the 
effect  to  be  given  to  the  contract  of  a  member  in  societies 
such  as  the  Ancient  Order  of  United  Workmen,  whereby  he 
assumes  to  dispose  of  his  interest  in  the  beneficiary  fund  of 
the  order — ^virtually  the  proceeds  of  a  policy  of  life  insur- 
ance ;  but  the  question  is  hardly  an  open  one  here — so  strong 
have  been  the  intimations  of  this  court  that  such  a  contract, 
when  valid  and  not  in  conflict  with  the  lawful  conditions  up- 
on which  the  order  grants  the  insurance,  is  effectual  as 
against  the  subsequent  attempt  of  the  member  to  violate  or 
annul  it ;  and  this  must  be  hold  to  be  the  law.  (Jory  v.  Su- 
preme Council  L.  of  H,,  105  Gal.  20,  29;  45  Am.  Sf.  Rep.  17 ; 
Adams  v.  Grand  Lodge  A,  0.  U.  W.,  105  Cal.  325;  45  Am. 
St.  Rep.  45;  Hoeft  v.  Supreme  Lodge  K.  of  H.,  113  Cal.  91; 
Leaf  V.  Leaf,  92  Ky.  166;  Smith  v.  National  Ben,  Soc,  123 
N.  Y.  85;  Maynard  v.  Vandewerker,  30  Abb.  N.  C.  134;  24 
N.  Y.  Supp.  932.)  The  case  last  cited,  which  is  precisely 
in  point  here,  was  decided  at  special  term  and  the  judgment 
was  reversed  on  appeal  upon  a  question  of  fact ;  but  the  opin- 
ion then  delivered  proceeds  on  the  assumption  that  the  law 
held  by  the  trial  judge  was  correct.  {Maynard  v.  Vande- 
werker, 27  N.  Y.  Supp.  714;  76  Hun,  25.) 

Appellant  urges  that,  as  plaintiff  took  no  appeal  from  the 
decison  of  the  board  of  arbitration,  she  is  concluded  thereby ; 
that  this  is  the  effect  of  the  laws  of  the  order  under  which 
the  beneficiary  certificate  was  issued.  But  the  certificate  is- 
sued to  Shelton,  hke  a  policy  of  life  insurance,  evidenced  a 
valuable  right  of  property,  and  we  caniiot  concede  that  it  was 
competent  for  the  order,  while  clothing  him  with  such  right, 

to  confer  upon  its  internal  judicatories  the  sole  power  of  Ae- 
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terniining  the  fact  and  consequences  of  any  disposition  he 
might  make  or  attempt  to  make  of  it.  Suppose  Shelton  had 
been  permitted  to  designate  a  beneficiary  by  last  will  and 
testament;  it  would  seem  to  be  an  extraordinary  proposition 
to  say  that  the  society  could  confer  on  its  own  tribunak  ex- 
ehisive  power  to  determine — in  relation  to  the  proceeds  of  the 
certificate — whether  any  will  had  been  executed,  allow  or  re- 
fuse it  probate,  and  decide  how  it  should  be  construed.  The 
case  before  us  is  in  principle  but  little  different.  The  order 
in  this  instance  has  with  entire  fairness  declared  its  indiflFer- 
ence  betwen  the  contending  claimants,  but  the  appellant, 
Harrold,  insists  that  to  entitle  her  to  recover  as  against  him 
the  plaintiff  must  make  a  case  on  which  she  would  be  en- 
titled to  recover  against  the  order,  and  cites  some  authorities 
to  that  effect.  However  that  may  be,  we  think  the  questions 
whether  Shelton  contracted  with  the  plaintiff,  as  she  alleged, 
and,  if  he  did,  what  right  she  acquired  in  the  subject  of  the 
contract,  pertained  to  the  jurisdiction  of  the  courts  of  the 
political  sovereign,  the  state,  and  it  was  not  compulsory  upon 
her  to  resort  elsewhere.  (Burlington  etc.  Relief  Dept.  v. 
White,  41  Neb.  547 ;  43  Am.  St.  Rep.  701 ;  Daniher  v.  Grand 
Lodge  A.  0.  U,  W.,  10  Utah,  110;  see,  also,  Whitney  v.  As- 
sociation, 25  Minn.  378 ;  Bacon  on  Benefit  Societies,  sees.  71 ; 
450;  Moore  v.  Woolsey,  4  El.  &  B.  243.)  Nothing  to  the 
contrary  was  held  in  Robinson  v.  Templar  Lodge,  117  Cal. 
370;  59  Am.  St.  Rep.  193;  that  was  a  dispute  between  a 
member  and  the  organization  concerning  rights  founded  im- 
mediately on  the  contract  of  membership,  and  which  the 
member  had,  by  assenting  to  its  rules,  agreed  to  submit  to 
its  tribunals.  The  plaintiff  here  is  not  a  member  of  the  or- 
der, and  her  cause  of  action  contains  an  element  wholly  for- 
eign to  its  laws,  viz.,  her  contract  with  Shelton. 

It  is  contended,  however,  that  plaintiff  voluntarily  left  her 
demands  to  arbitration,  and  must  abide  by  the  rasult,  even 
though  the  rules  of  the  order  in  that  behalf  were  not  binding 
on  her.  The  assumption  of  fact  for  this  argument  fails ;  the 
plaintiff  presented  to  the  Grand  Lodge  her  demand  for  pay- 
ment to  herself  and  protest  against  payment  to  Harrold ;  this 
was  a  proper  course,  whatever  other  proceedings  she  designed 
to  take;  the  Grand  Lodge  did  not  respond  directly;  her  de- 
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mand  and  protest  were  assigned  for  hearing  to  the  board  ap- 
pointed by  the  grand  master;  although  called  a  board  of  ar- 
bitration it  lacked,  as  concerned  the  plaintiff,  a  prime  essen- 
tial of  a  legal  body  of  arbitrators  in  that  she  had  no  voice  in 
selecting  its  members;  it  was  really  but  a  committee  upon 
which  under  the  rules  of  the  order  was  devolved  the  duty  of 
answering  plaintiflF's  demand ;  the  fact  that  she  produced  evi- 
dence before  it  to  support  her  claims  could  not  convert  the 
hearing  into  an  arbitration — any  more  than  if  she  had  pre- 
sented her  proofs  before  the  Grand  Lodge  itself.  (Compare 
Kumle  V.  Grand  Lodge  A.  0.  U,  W.,  110  Cal.  204.) 

Appellant  claims  that  the  court  should  have  held  his  equit- 
able right  to  receive  the  money  to  be  superior  to  that  of  plain- 
tiff. This  is  asserted  mainly  on  the  circumstance  that  plain- 
tiff did  not  inform  him  of  her  contract  with  her  uncle  at  the 
time  the  latter  demanded  the  surrender  of  the  certificate  she 
held  in  order  that  a  new  one  might  be  issued  to  Harrold.  But 
it  appears  that  Harrold  knew  that  plaintiff  held  the  certificate 
and  that  she  denied  the  right  of  her  uncle  to  deprive  her  of 
its  benefits;  this  was  sufficient  to  put  him  on  inquiry  as  to 
the  ground  of  her  claim,  and  we  cannot  hold  that  she  is 
estopped  by  failure  to  disclose  to  him  particulars  of  which, 
so  far  as  appears,  he  did  not  inquire. 

It  is  objected  that  the  court  erred  in  receiving  evidence  that 
the  plaintiff  bestowed  care  on  her  uncle  during  his  illness, 
and  that  this  was  part  of  the  consideration  for  his  agreement 
to  make  her  the  beneficiary  of  his  insurance — on  the  ground 
that  the  complaint  contained  no  allegation  that  she  agreed  to 
render  such  attentions ;  it  is  said  also  that  the  finding  on  this 
subject  was  beyond  the  issues.  But  the  evidence  tended  to 
exhibit  the  relative  situation  of  the  parties  toward  each  other 
and  hence  to  make  more  probable  the  matter  which  was 
averred,  viz.,  that  Shelton,  in  consideration  of  her  payment 
of  his  dues  and  assessments,  agreed  that  she  should  receive 
the  insurance ;  it  was  therefore  relevant.  And  if  the  finding 
was  beyond  the  issue — which  we  do  not  decide — yet,  as  the 
facts  found  within  the  issue  were  sufficient  evidence  of  a 
valid  contract,  the  appellant  is  not  injured. 

Plaintiff  testified  that  she  paid  her  uncle's  dues  and  assess- 
ments, as  she  agreed  with  him,  from  her  earnings  at  domestic 
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service.  On  cross-examination  counsel  sought  to  ascertain 
whether  she  had  fupds  sufficient  for  this  purpose — with  a 
view  apparently  to  showing  that  the  money  she  paid  was 
really  furnished  by  Shelton ;  she  testified  that  she  took  some 
instruction  in  music,  but  paid  for  it  out  of  her  own  money; 
counsel  inquired  how  much  she  paid  for  the  lessons,  and  the 
court  sustained  an  objection  to  the  question.  Perhaps  the 
question  was  proper  cross-examination  in  the  abstract;  but 
the  ultimate  matter  to  be  developed  by  this  line  of  inquiry 
was  whether  she  paid  the  assessments  from  funds  supplied  for 
that  purpose  by  her  uncle,  and  upon  this  it  appears  that  ap- 
pellant's counsel  did  examine  her  fully  and  educed  quite  ex- 
plicit answers ;  the  extent  to  which  cross-examination  shall  be 
carried  is  in  some  degree  a  matter  of  discretion  with  the  trial 
court,  and  we  cannot  say  that  in  this  instance  its  discretion 
was  abused.  Other  points  argued  are  not  important.  We 
discover  no  material  error  in  the  record.  The  judgment  and 
order  denying  a  new  trial  should  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[S.  P.  No.  1160.    Department  Two.— June  9,  1899.] 

COUNTY  OP  SONOMA,  Itespondent,  v.  PETER  N.  STOF- 
EN et  al..  Appellants. 

Action  against  County  Treasurer — Conversion  op  Money — ^Defense 
OP  Robbery — Clear  Proof  Required. — In  an  action  against  a 
county  treasurer  and  the  sureties  on  his  official  bond,  for  the  al- 
leged conversion  by  him  of  county  funds,  it  is  a  proper  defense  that 
the  treasury  was  robbed  of  such  funds;  but  such  defense  must  be 
clearly  and  satisfactorily  established. 

Id. — ^Province  op  Jury — Rejection  of  Suspicious  Testimony.— 
Although  the  evidence  of  one  witness,  if  credited,  is.  sufficient  to 
establish  the  defense  of  robbery,  yet  the  jury  are  not  bound  to  give 
credit  to  the  account  of  the  robbery  given  by  the  defendant,  and 
may  reject  it,  if  there  are  circumstances  of  doubt  and  suspicion  at- 
tending his  account  of  it,  which  give  basis  for  an  argument  against 
iU  probability.  Digitized  by  GoOgle 
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Id.— Evidence — Efforts  to  Escape  from  Vault— Comparative  Ex- 
FEBIMENTS. — Where  the  treasurer  testified  that  he  was  locked  by 
robbers  in  the  vault,  and  was  confined  there  eight  hours,  and  that 
he  kicked  upon  the  inner  door  with  all  his  might,  but  did  not  kick 
or  strike  upon  the  sheet-iron  lining  of  the  sides  of  the  vault,  the 
construction  of  which  was  known  to  him,  and  that  he  occasionally 
heard  footsteps  passing  outside — comparative  experiments  are  ad- 
missibTe  which  tend  to  show  that  if  his  story  were  true,  and  he 
wished  to  give  an  alarm,  and  escape  promptly  from  the  vault, 
blows  upon  the  resonant  sheet-iron  sides  of  the  vault  would  have 
been  much  louder  and  more  effective  than  kicks  upon  the  inner 
door,  if  there  is  nothing  to  indicate  that  different  atmospheric  con- 
ditions would  have  materially  affected  the  result. 

Id.--Value  of  Experimental  Evidence. — Experimental  evidence  in 
corroboration  or  disproof  depends  for  its  value  upon  the  fact  that 
the  experiment  was  made  when  the  conditions  affecting  the  result 
were  substantially  identical;  but  this  identity  need  not  extend  to 
nor  be  shown  to  exist,  as  to  conditions  which  have  had  no  causal 
operation  upon  the  result. 

New  Trial — Newlt-Disgovered  Evidence. — ^A  new  trial  cannot  be 
granted  for  alleged  newly-discovered  evidence  when  it  appears  that 
the  knowledge  of  such  evidence  was  in  the  possession  of  the  moving 
party,  while  the  case  was  pending,  and  he  did  not  see  fit  to  avail 
himself  of  the  benefit  of  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County,  and  from  an  order  denying  a  new  trial.  S. 
K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  R.  Leppo,  Ed.  C.  Barham,  and  J.  A.  Barham,  for  Ap- 
pellants. 

Emmett  Seawell,  District  Attorney  of  Sonoma  County,  for 
Respondent. 

HENSHAW,  J. — This  is  an  action  brought  by  the  county 
of  Sonoma  against  Stofen,  its  ex-treasurer,  and  against  his 
bondsmen,  to  recover  the  sum  of  seven  thousand  eight  hun- 
dred and  fifteen  dollars  and  seventy-nine  cents,  alleged  to 
have  been  converted  by  Stofen  while  he  was  treasurer.  The 
defendants  denied  the  conversion,  and  set  up  as  a  defense 
that  Stofen  had  been  robbebd  of  the  money.  Judgment  passed 
for  plaintiff  and  defendants  moved  for  a  new  trial.  Upon 
denial  of  their  motion  they  appealed,  both  from  that  order 
and  from  the  judgment. 

CXXV.     CiX.— 3.  Pnioalr^ 
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It  is  strenuously  insisted  that  the  uncontradicted  evidence 
in  this  case  establishes  a  robbery.     The  account  of  the  aflfair 
igiven  by  the  defendant   Stofen  is  as   follows:    Upon  the 
morning  of  the  twenty-eighth  day  of  December,  a  Friday 
morning,  he  had  gone  to  his  office  in  the  county  courthouse 
in  the  city  of  Santa  Rosa.     He  entered  his  rooms  at  about  the 
usual  hour,  at  9  o'clock,  or  a  few  minutes  thereafter.    He 
opened  the  outer  and  inner  doors  of  the  vault  in  his  o/fice 
and  proceeded  to  take  out  the  drawers  or  money  trays  for 
use  in  his  daily  business.     Turning  round  with  a  tray  in 
each  hand,  he  confronted  a  man  with  an  uplifted  dagger  who 
ordered  him  to  drop  the  trays.     "This  is  the  last  that  I  knew. 
I  felt  no  blow,  and  did  not  see  him  strike  me,  but  I  presume 
as  I  put  down  the  money  he  struck  me  on  the  back  of  the 
head,  because  that  is  where  \  had  a  lump  and  discoloration 
of  the  skin.     That  is  the  last  I  knew  until  I  came  to  in  the 
vault,  and  I  was  lying  on  my  back  with  my  head  right  imder 
the  opening  of  the  vault  door.     The  first  thing  that  I  reahzed 
after  I  came  to,  I  raised  up  and  bumped  my  forehead  again 
on  the  metal.     That  threw  my  head  back  again  on  the  floor, 
and  I  felt  up  around,  and  I  felt  the  safe  floor.     Then  I  com- 
prehended for  the  first  time  where  I  was.     I  remained  in 
the  vault  until  I  was  taken  out  by  my  wife.     They  said  it 
was  about  half  past  4  in  the  afternoon  of  the  same  day."    He 
further  testified  that  the  money,  which  was  in  its  proper  place 
at  the  time  he  enterd  the  vault  in  the  morning,  was  taken. 
From  time  to  time  during  his  imprisonment  he  kicked  upon 
the  door  with  all  his  might,  "and  that  made  a  great  racket.'' 
Mrs.  Stofen,  wife  of  the  defendant,  testified  that  in  the  after- 
noon of  that  day,  visiting  the  courthouse  in  seareh  of  her 
husband,  she  became  alarmed  at  his  absence.     She  procured 
the  jaintor  to  unlock  the  outer  door  of  her  husband's  office, 
and  entered  the  room  with  one  or  two  others.     She  saw  her 
husband's  overcoat  and  hat  on  the  desk  and  became  greatly 
excited.     She  thought  she  heard  a  noise  in  the  other  room, 
which  was  the  room  containng  the  vault,  and  Judge  Moore 
said,  "He  is  in  the  vault."     She  hurried  to  the  vault  door 
and  tried  the  combination,  which  she  knew,  but,  being  ex- 
cited, she  did  not  succeed  the  first  time  in  opening  the  door. 
Judge  Moore  stood  by  her,  endeavoring  to  calm  her,  an.d  in 
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time  she  succeeded  in  opening  the  outer  door.  Then  she  had 
to  unlock  the  inner  sheet-iron  door.  The  key  of  this  door, 
upon  the  bunch  of  defendant's  keys,  ^as  in  the  lock.  Open- 
ing the  door,  her  husband  was  found  dazed  and  weak.  There 
was  an  injury,  a  bruise  upon  the  back  of  his  head,  a  swell- 
ing and  discoloration.  J.  H.Wise  and  A.  P.  Moore  accom- 
panied Mrs.  Stofen  when  she  unlocked  the  vault.  Their  tes- 
timony corroborated  hers,  saving  that  Wise  says  Jie  could  not 
say  whether  Mrs.  Stofen  actually  unlocked  the  inner  door  or 
not,  or  whether  the  inner  door  was  locked  or  not.  Moore 
could  not  testify  whether  the  inner  door  was  locked  or  not. 
He  states  that  as  they  were  going  from  the  front  room  to  the 
inner  room  Mrs.  Stofen,  who  was  very  much  excited,  ex- 
claimed: "Oh,  they  have  locked  my  husband  up  I"  These 
two  witnesses  agreed  in  their  account  of  the  distressed  condi- 
tion of  Stofen  when  released  from  the  vault,  but  neither  ob- 
served any  injuries  to  his  person. 

This  account  of  the  robbery  stands  uncontradicted  and 
imimpeached  by  any  direct  evidence  in  the  case.  So  much 
must  be  conceded,  and  under  this  concession  appellants  con- 
tend that  the  decision  is  unsupported  by  the  evidence.  But, 
while  it  is  true  that  uncontradicted  evidence  of  a  positive 
fact  must  generally  be  controlling,  there  are  exceptional  cases 
in  which  the  jury  or  the  judge  as  a  trier  of  the  facts  is  held 
justified  in  rejecting  uncontradicted  evidence,  even  the  most 
positive.  In  Quock  Ting  v.  United  States,  140  U.  S.  417, 
Mr.  Justice  Field  uses  this  language:  "Undoubtedly,  as  a 
general  rule,  positive  testimony  as  to  a  particular  fact,  uncon- 
tradicted by  anyone,  should  control  the  decision  of  the  court; 
but  that  rule  admits  of  many  exceptions.  There  may  be 
such  an  inherent  improbability  in  the  statements  of  a  wit- 
ness as  to  induce  the  court  or  jury  to  disregard  his  evidence, 
even  in  the  absence  of  any  direct  conflicting  testimony.  He 
may  be  contradicted  by  the  facts  he  states  as  completely  as 
by  direct  adverse  testimony,  and  there  may  be  so  many  omis- 
sions in  his  own  account  of  particular  transactions,  or  of  his 
own  conduct,  as  to  discredit  his  whole  story.  His  manner, 
too,  of  testifying  may  give  rise  to  doubts  of  his  sincerity,  and 
create  the  impression  that  he  is  giving  a  wrong  coloring  to 
material  facts.  All  these  things  may  properly  be  considered 
n.  determining  the  weight  which  should  be  given  to  his  state- 
ment, although  there  be  no  adverse  verbal  testimony  ad- 
duced." To  like  effect  are  the  cases  of  Blankman  v.  Vallejo, 
15  Cal.  639,  and  People  v.  Milner,  122  Cal.  171.  ^  by  Google 
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Are  any  of  these  elements  of  doubt  or  suspicion  present  in 
this  case,  and,  if  so,  are  they  sufficient  to  have  warranted  the 
court  in  finding  against  the  defense  of  robbery?  In  this,  as 
in  all  such  cases  where  the  question  has  arisen,  the  offered 
evidence  is  the  evidence  of  a  person  directly  interested  in  the 
outcome  of  the  litigation.  This  fact  itself  is  a  circumstance 
of  importance  in  weighing  the  testimony  given.  With  the 
manner  of  a  witness  upon  the  stand,  and  with  his  deport- 
ment under  examination,  circumstances  which  have  always 
been  recognized  as  affecting  one  way  or  the  other  the  cred- 
ibility of  his  testimony,  this  court  can  have  nothing  to  do; 
but  when  the  matter  of  defendant's  testimony  is  considered 
and  analyzed,  it  will  certainly  be  shown  to  present  features 
of  STispicion  and  doubt.  To  begin  with,  it  is  extraordinary 
that  in  the  city  of  Santa  Rosa,  upon  the  morning  of  a  busi- 
ness day,  one  or  more  robbers  could  have  thus  assaulted  the 
treasurer  in  a  public  building  containing  the  courts  and  of- 
fices of  the  county  officers,  have  robbed  him,  have  locked  him 
in  the  vault,  and  have  escaped  with  their  plunder  without 
leaving  the  slightest  clew  to  or  trace  of  their  identity  or 
whereabouts.  Again,  the  robbery  took  place  but  a  few  days 
before  the  expiration  of  the  defendant's  Stofen's  term  of  of- 
fice, and,  consequently,  but  a  few  days  before  it  was  neces- 
sary for  him  to  turn  over  the  county  funds  to  his  successor. 
This  is  but  a  circumstance,  and  nothing  more,  but  it  certain- 
ly gives  room  for  suspicion  that  this  extraordinary  robbery 
should  have  taken  place  at  so  opportune  or  inopportune  a 
time.  Moreover,  the  vault  in  which  the  treasurer  was  locked 
was  incased  upon  three  sides  with  sheet-iron,  the  fourth  side 
being  the  iron  door.  These  facts  were  well  known  to  Stofen. 
A  blow  upon  the  sheet  iron  produces  a  loud,  resonant  sound, 
like  that  of  a  bass  drum,  and  can  be  heard  for  considerable 
distances  throughout  the  building.  Yet  Stofen,  by  his  own 
testimony,  although  he  could  hear  soimds  which  he  thought 
were  steps  in  the  corridor  outside,  never  struck  the  sheet  iron 
walls  of  his  prison.  He  did  kick  upon  the  iron  door  many 
times  he  says,  but  there  is  upon  this  point  at  least  the  nega- 
tive testimony  of  other  occupants  of  the  building  that  they 
never  heard  or  noticed  any  such  sound.  Again,  if  it  were  es- 
tablished that  Stofen  was  found  locked  in  the  vault,  and  that 
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he  oould  not  so  have  locked  himself  therein,  it  would  tend 
very  strongly  to  corroborate  his  account  of  the  robbery,  for 
there  is  not  the  slightest  pretense  that  there  was  anyone  in 
Santa  Rosa  upon  that  morning  who  acted  as  his  confederate ; 
but  upon  this  it  is  shown  that  the  bolts  of  both  doors  to  the 
vault  may  be  shot  in  place  by  anyone  who  is  inside,  and, 
while  the  shooting  of  the  bolts  does  not  lock  the  doors  in  the 
sense  that  the  combination  must  be  employed  upon  the  one 
and  the  key  upon  the  other  to  open  them,  yet  it  creates  the  ap- 
pearance of  their  being  locked.  Mrs.  Stofen  and  those  who 
were  with  her  assumed  that  the  outer  door  of  the  vault  was 
l(»cked.  The  first  time  she  essayed  the  combination  she  failed, 
and  this,  of  course,  actually  set  the  lock.  As  to  the  inner  door 
in  which  the  bunch  of  keys  was  found,  she  testified  that  she 
unlocked  it.  She  herself  was  under  great  excitement,  and 
may  have  been  mistaken.  Certainly,  she  was  not  a  wholly  dis- 
interested witness,  and  neither  of  the  two  who  accompanied 
her  testified  to  the  unlocking  of  this  inner  door. 

It  is  the  law  of  this  state  that  robbery  is  a  defense  to  an 
action  for  the  recovery  of  public  moneys.  (HeaMsburg  v. 
Mulligan,  113  Cal.  205.)  The  evidence  of  one  witness  en- 
titled to  full  credit  is  sufiicient  to  prove  the  robbery.  (Code 
Civ.  Proc,  sec.  1844.)  But  the  evidence  of  a  defendant  so 
situated  does  not  as  a  matter  of  legal  compulsion  command 
this  full  credit.  Robbery  is  a  defense  which  may  be  easily 
simulated,  and  the  temptation  to  do  so  must  needs  be  strong 
upon  one  who  has  misappropriated  trust  funds.  In  consider- 
ation of  these  facts  it  is  not  insisting  upon  too  much  to  say 
that  the  defense  must  be  satisfactorily  established.  If  it  be 
an  honest  defense,  this  in  the  great  majority  of  instances  can 
^readily  be  done.  If  exceptional  cases  shall  arise  where  the 
defense  is  rightful,  yet  conviction  of  its  truth  is  not  brought 
home  by  the  evidence,  it  must  be  remembered  that  the  im- 
perfect machinery  of  the  law  cannot  always  measure  out  per- 
fect justice,  and  that  public  policy  forbids  putting  a  pre- 
mium upon  peculation  by  permitting  this  facile  defense  to  be 
too  lightly  established.    We  think  it  unnecessary  to  enlarge 
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further  upon  the  question.  What  has  been  said  is  not  design- 
ed as  expressing  this  court's  opinion  of  the  evidence,  but  it 
is  in  illustration  of  the  fact  that  the  trial  judge,  who  rejected 
the  evidence  of  the  robbery  because  of  the  circumstanoes  of 
doubt  and  suspicion  attending  the  account  of  it,  was,  under 
the  exceptional  features  of  this  case,  justified  in  so  doing,  and 
that  his  finding  in  this  regard  cannot  here  be  disturbed. 

Defendant  Stofen  testified  that  while  in  the  vault  he  kicked 
many  times  upon  the  inner  door  with  the  heels  of  his  boots, 
and  that  "it  made  a  great  racket."  He  further  testified  that 
he  did  not  kick  or  strike  upon  the  sheet-iron  lining  of  the 
sides  of  the  vault.  He  knew  its  general  construction  and 
that  there  was  a  hollow  space  several  inches  in  diameter  be- 
tween the  sheet  iron  and  the  brick  outer  wall.  Evidence  was 
offered  and  admitted  touching  experiments  made  by  strik- 
ing with  clinched  hands  and  books  of  account  upon  the 
sheet-iron  sides,  and  also  of  experiments  made  by  striking  or 
kicking  upon  the  inner  door.  Witnesses  stationed  in  diflfer- 
ent  parts  of  the  building  testified  to  hearing  the  sounds  of 
these  blows,  and  that  those  from  the  blows  upon  the  sheet- 
iron  sides  were  much  louder  than  those  from  the  blows  upon 
the  door.  The  admission  of  this  evidence  is  urged  as  error, 
because  the  atmospheric  and  climatic  conditions  are  not 
shown  to  have  been  the  same  upon  the  two  days;  the  condi- 
tion of  the  courthouse  was  shown  to  have  been  different  by 
the  removal  of  one  door  betweiBn  the  treasurer's  and  sheriflPs 
offices  and  the  replacing  of  the  wooden  panels  in  the  upper 
portions  of  the  other  doors  with  glass;  fm-ther,  that  it  was 
not  and  could  not  be  shown  that  in  any  blows  struck  by  the 
experimenters  they  used  the  same  amount  of  force  as  that 
employed  by  Stofen,  and  finally,  as  to  the  blows  upon  the 
sheet-iron  walls,  that  the  evidence  was  pertinent  to  nothing  in 
the  case,  for  Stofen  positively  testified  that  he  did  not  strike 
upon  these  walls  at  all. 

Experimental  evidence  in  corroboration  or  disproof  de- 
pends for  its  value  upon  the  fact  that  the  experiment  has  been 
made  when  the  conditions  affecting  the  result  are  as  near  aa 
may  be  identical  with  those  existing  at  the  time  of  and  oper- 
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ating  to  produce  the  particular  effect.  An  absolute  identity 
is,  of  course,  impossible,  but  a  substantial  identity  must  exist 
to  give  the  evidence  value.  But  this  identity  need  not  ex- 
tend to  nor  be  shown  to  exist  as  to  conditions  which  could 
have  had  no  causal  operation  upon  the  result.  Thus,  if  a 
witness  testified  that  at  a  given  distance  he  had  heard  a  gun- 
shot, before  experimental  evidence  in  disproof  could  be  ad- 
missible it  might  properly  be  required  to  be  shown  that  the 
force  and  direction  of  the  wind  were  the  same  upon  both 
days.  If  the  question  were  upon  the  stopping  of  a  car  with- 
in a  specified  distance  by  the  use  of  a  given  brake,  experi- 
mental evidence  would  be  valueless  unless  it  were  shown  that 
the  experiment  was  made  under  like  conditions  as  to  the  car, 
the  brake,  the  amount  of  force  used  to  set  it,  and  the  state  of 
the  track.  If  a  witness  should  testify  that  from  a  particular 
spot  he  saw  a  certain  act,  evidence  that  he  could  not  have 
seen  from  that  spot  because  of  an  intervening  building  would 
be  worthless  unless  it  were  also  shown  that  the  building  was 
there  at  the  time  of  the  occurrence.  So  indefinitely  might 
illustrations  be  multiplied,  but,  upon  the  other  hand,  it  would 
be  entirely  immaterial  in  the  instance  last  given  whether  the 
wind  was  blowing  three  or  thirty  miles  an  hour  in  one  direc- 
tion or  another,  while  these  would  constitute  most  pregnant 
circumstances  in  determining  how  far  a  gunshot  could  be 
heard.  So,  in  experimenting  with  the  car-brake,  it  might  be 
of  no  consequence  whether  it  was  done  by  day  or  by  night, 
but  to  test  the  vision  of  a  witness  obviously  similar  condi- 
tions of  light  would  be  most  material.  The  experiments  here 
made  went  to  the  volume  of  sound  and  the  distance  of  its 
audibility.  It  is  not  apparent  that  different  atmospheric 
conditions  or  the  structural  changes  in  the  building  would 
have  materially  affected  the  result,  and  as  to  the  force  used 
the  experimenter  testified  that  he  employed  moderate  force 
while  Stofen  testified  that  he  kicked  with  all  his  might. 

The  witnesses  stationed  about  the  building  agreed  substan- 
tially in  their  accounts,  the  differences  being  such  as  would 
naturally  be  expected  from  their  varying  distances  from  the 
origin  of  the  sound.  The  blows  upon  the  door  could  bo 
heard  distinctly,  but  were  not  such  as  would  have  been  likely 
to  attract  attention.     The  blows  upon  the  walls  were  loud 
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and  resonant  like  the  beating  of  a  bass  drum,  or  the  pound- 
ing of  an  iron  boiler.  The  evidence  as  to  the  blows  upon  the 
door  was  admissible  as  experimental  evidence.  It  was  of  lit- 
tle value,  assuredly,  since  in  the  one  case  the  witnesses  stood 
with  attentive  ears  to  catch  the  expected  sounds,  while  in  the 
other  case  there  was  nothing  to  attract  their  attention.  The 
admissibility  of  the  evidence  of  the  blows  upon  the  wall  rests 
upon  a  somewhat  different  ground.  It  was  a  matter  of  fair 
argument  that  if  his  story  were  true  Stofen  would  have  used 
every  means  to  escape  from  confinement,  and  would  have 
given  an  alarm ;  that  with  this  knowledge  of  the  vault  and  of 
its  construction  he  would  have  pounded  upon  that  part  of  it 
which  naturally  would  have  given  out  the  greatest  noise.  It 
was  permissible  to  support  this  argument  by  proof  of  the  fact 
that,  if  he  had  done  so,  the  alarm  would  certainly  have  been 
heard  and  his  prompt  release  would  have  been  assured.  That 
he  did  not  do  so  certainly  gives  basis  to  an  argument  against 
the  probability  of  his  story,  for  it  is  to  be  remembered  that 
according  to  that  story  he  was  incarcerated  for  nearly  eight 
hours,  and  that  he  never  struck  upon  the  sheet-iron  walls, 
and  yet  within  his  prison  he  could  occassionally  hear  the 
footsteps  of  those  passing  outside. 

In  support  of  their  application  for  a  new  trial  upon  the 
ground  of  newly-discovered  evidence,  defendants  presented 
the  affidavit  of  one  George  E.  Perry.  Perry's  affidavit  is  to 
the  effect  that  upon  the  day  of  the  alleged  robbery  he  was  in 
charge  of  the  steam-engine  and  heating  apparatus  in  the 
Santa  Rosa  courthouse,  during  the  temporary  absence  of  his 
brother,  who  was  the  regular  engineer  in  charge.  In  ac- 
cordance with  his  practice  he  made  a  tour  of  inspection  of 
the  offices  in  the  building  to  note  their  temperature  and  ob- 
serve whether  or  not  the  heater  was  performing  its  work. 
Upon  this  particular  morning,  at  a  few  minutes  after  9 
o'clock,  as  he  approached  the  door  of  the  treasurer's  office, 
the  door  opened,  and  a  man  stepped  out  carrying  a  leather 
valise  in  his  right  hand.  His  appearance  surprised  the  af- 
fiant, who  thought  that  the  treasurer  was  out  of  town.  He 
stopped  in  front  of  the  man  and  asked  if  the  treasurer  was  in 
his  oilice,  to  which  the  man  replied  yes,  and  hurried  on.  He 
tried  one  of  the  doors  of  the  office  and  found  it  locked.     He 
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passed  on  to  the  other  door  and  found  that  also  locked.  He 
then  concluded  that  the  man  had  misunderstood  his  ques- 
tion; and  had  thought  that  he  had  inquired  if  that  were  the 
treasurer's  office,  and  so  attached  no  significance  to  the  mat- 
ter, until  the  evening  of  that  day,  when  he  learned  that  the 
treasurer's  office  had  been  robbed.  He  further  deposed  that 
in  July  or  October,  1896,  he  related  these  facts  to  the  de- 
fendant Stofen,  but  also  stated  to  him  that  in  attempting  to 
open  the  side  door  he  noticed  upon  it  a  placard  stating  that 
the  treasurer  was  absent  or  out  of  town,  and  that  at  the  time 
he  so  stated  he  believed  that  such  was  the  fact,  but  ''I  may 
be  mistaken,  and  I  now  believe  that  I  am."  After  he  had 
told  Stofen  about  the  placard,  Stofen  seemed  to  take  less  in- 
terest in  his  narration.  Aside  from  the  rigorous  scrutiny, 
amounting  to  suspicion,  with  which  newly-discovered  evi- 
dence such  as  this  should  be  regarded,  the  court  was  justified 
in  refusing  to  grant  a  new  trial,  because  in  fact  it  was  not 
newly-discovered  evidence.  Affiant's  statement  is,  that  he  in- 
formed Stofen  of  these  facts  while  the  action  was  pending. 
It  was  evidence  of  the  highest  importance  to  the  defense  to 
show  that  a  man  with  a  valise  in  his  hand  was  seen  coming 
out  of  the  treasurer's  office  upon  the  morning  of  the  day  of 
the  alleged  robbery,  and  at  the  time  of  day  which  Stofen  fixes 
as  the  hour  of  its  commission,  regardless  of  the  question  as 
to  whether  or  not  there  was  a  placard  upon  one  of  the  doors 
stating  that  the  treasurer  was  out  of  town.  Aside  from  the 
dubious  circumstance  that  the  affiant  declares  that  his  pres- 
ent belief  is  that  he  was  mistaken  as  to  the  placard,  even  if 
he  had  adhered  to  his  first  story  in  this  regard,  the  evidence 
would  still  have  been  of  vital  moment.  It  is  conceivable  that 
the  robber  himself  might  have  placed  such  a  placard  upon 
the  door  to  avert  inquiry.  But,  whatever  may  be  the  truth  as 
to  all  these  matters,  the  fact  is,  that  knowledge  of  this  evi- 
dence was  in  the  possession  of  the  defendant  while  his  case 
was  pending,  and  he  did  not  see  fit  to  avail  himself  of  it. 

The  judgment  and  order  appealed  from  are,  therefore,  af- 
firmed. 

McFarland,  J.,  and  Temple,  J.,  concurred. 

Hearing  in  Bank  denied. 

[S.  F.  No.  964.    Department  Two.--Jiine  9,  1890.] 

M.  J.  SMELTZER,  Appellant,  v.  GEORGE  8.  MILLER, 
Auditor  of  Monterey  County,  Respondent. 

Printiko  or  Bbukquert  Tax  Lists— ADTKBnsBHXNT  toB  Bn>s — 
PowES  OF  Sufebvisoiis-t-IUtification.— The  board  of  BuperviBors 
has  no  power  to  make  a  contract  for  the  printing  of  tha  delinquent 
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ta±  list  without  a  previous  adTertisement  for  bids,  as  required  by 
statute;  and  not  having  the  power  to  make  such  a  contract  in  the 
first  instance,  they  cannot  call  it  into  existence  by  subsequent  rati- 
fication, 
lu.— Allowange  of  Illegal  Claim— iNjruNcndH  Burr  by  TAXPAYDt— 
Law  or  the  Case. — ^A  taxpayer  may -maintain  a  suit  to  enjoin  the 
county  auditor  from  drawing  his  warrant  upon  the  county  tress- 
urer  in  favor  of  a  publisher  of  the  delinquent  tax  list,  who  had 
no  valid  contract  with  the  board  of  supervisors  for  such  publica- 
tion, though  the  claim  therefor  has  been  allowjed  by  the  board  of 
supervisors.  Bmeltzer  i?.  Miller^  113  CaL  163,  affirmed,  and  held  to 
be  the  law  of  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey Cfounty.    N.  A.  Dorn,  Judge. 

The  main  facts  are  stated  in  the  opinion  rendered  upon  the 
former  appeal,  reported  in  113  Cal.  163.  Further  facts  are 
stated  in  tlie  opinion  rendered  upon  this  appeaL 

J.  E.  Alexander,  for  Appellant. 

S.  F.  Geil,  and  P.  E.  Zabala,  for  Respondent. 

GRAY,  C. — All  the  questions  involved  in  this  appeal  were 
stated  by  this  court,  thoroughly  discussed  and  settled  on  the 
former  appeal  herein.  (Smeltzer  v.  Miller,  113  Cal.  163.) 
Prior  to  that  appeal  the  trial  court  had  sustained  a  demurrer 
to  the  complaint,  and  this  court,  after  reciting  parts  of  the 
complaint,  held  that  it  stated  a  cause  of  action  and  that  the 
demurrer  should  have  been  overruled.  It  appears  that  on  the 
return  of  the  case  to  the  trial  court  an  answer  was  filed  and  a 
trial  had,  and  the  fifth  and  sixth  findings,  of  the  court  are  as 
follows: 

"V.  That  on,  to  wit,  the  seventh  day  of  June,  1894,  the 
board  of  supervisors  of  said  county  of  Monterey  made  and 
entered  in  the  minutes  of  said  board  the  following  orders,  to 
wit: 

"  'This  being  the  time  fixed  to  hear  the  report  of  the  com- 
mittee heretofore  appointed  to  propose  the  rate  of  .county 
printing  and  furnishing  blanks  for  one  year,  from  June  10, 
1894j  to  June  10,  1895,  and  said  report  is  presented  to  the 
board,  and  by  the  board  accepted,  and  so  fixed;  and  the  fol- 
lowing prices  as  proposed  by  the  committee  are  adopted^  to 
wit: 

"  Tor  printing  the  proceedings  of  board  of  supervisors,  per 
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square  of  two  hundred  and  forty  ems^  nonpareil^  twenty-five 
ceniB. 

'^  Tor  orcLinanoeB,  orders,  notioeB,  reports,  et  cetera,  sixty 
cents  per  square  for  first  insertion,  and  twenty-five  cents  per 
square  for  each  subsequent  insertion. 

"  'For  delinquent  tax  list,  sixty  cents  per  square  for  first 
insertion,  and  twenty-five  cents  per  square  for  all  subsequent 
insertions. 

"  'On  motion  of  J.  T.  Porter,  seconded  by  T.  J.  Field,  it  is 
ordered  that  the  minutes  of  the  board  of  supervisors,  and  all 
orders,  ordinances,  notices,  made  by  the  board,  and  all  print- 
ing ordered  by  the  board  of  supervisors  of  Monterey  oounty, 
be  and  are  hereby  awarded  to  the  ''Salinas  Weekly  Index"  (a 
weekly  newspaper  printed  and  published  in  Salinas  City)  for 
one  year,  commencing  June  10,  1894;  and  ending  June  10, 
1895."' 

"VI.  That  during  the  entire  year  of  1895  said  -board  of 
supervisors  of  said  Monterey  county  failed,  neglected,  and  re- 
fused to  advertise  for  bids  for  publication  of  the  delinquent 
tax  list  of  said  county  of  Monterey  for  the  year  1894-95,  and 
said  board  of  supervisors  of  said  Monterey  oounty  failed,  neg- 
lected, and  refused  to  contract  or  award  any  contract  for  said 
publication  with  the  lowest  or  any  bidder  after  ten  days,  or 
any  public  or  any  notice  that  such  contract  would  be  let;  that 
no  sealed  proposals  or  bids  vpere  ever  received  by  said  board 
of  supervisors  for  the  publication  of  said  delinquent  tax  list, 
and  the-  making  of  the  orders  of  said  board  of  supervisors 
mentioned  in  finding  V  were  the  only  provisions  made  by 
said  board  of  supervisors  for  the  publication  of  said  or  any 
delinquent  tax  list.'' 

These  findings  show  that  the  printing  of  the  tax  list  was 
not  even  awarded  to  the  newspaper  mentioned,  and,  further, 
that  there  was  no  advertising  for  bids,  no  contract  made  with 
the  board  of  supervisors  for  printing  the  tax  list,  that  section 
3766  of  the  Political  Code,  as  amended  in  1895,  was  not  com- 
plied with,  and  that  the  complaint  as  set  out  and  held  suf- 
ficient in  the  former  opinion  of  this  court  was  absolutely  true. 
This  court  has  had  occasion  to  approve  its  first  decision  here- 
in in  the  case  of  Harris  v.  Cook,  119  Cal.  454. 

The  case  at  bar  is  clearly  distinguishable  from  Power  v. 
May,  114  Cal.  207,  and  the  other  cases  cited  by  respondent. 
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holding  that  the  hoard  of  supervifiors  may  cure  previous  in- 
formalities by  subsequent  ratification  and  recognition  of 
liability.  In  Power  v.  May,  supra,  the  board  had  the  power 
to  make  the  contract,  which  it  subsequently  ratified  (see 
Power  V.  May,  123  Cal.  147) ,  but  in  the  case  at  bar  the  board 
never  had  the  power  to  make  the  contract  for  the  printing, 
for  the  reason  that  they  had  not  advertised  for  bids  as  re- 
quired by  the  statute,  and  therefore  they  could  not  call  into 
existence  by  subsequent  ratification  a  contract  that  they  had 
no  power  to  make  in  the  first  instance. 

The  former  decision  of  this  court  herein  is  not  only  cor- 
rect, but  it  is  the  law  of  the  case. 

I  advise  that  the  judgment  be  reversed  and  the  court  below 
directed  to  enter  judgment  on  the  findings  for  the  plaintiff 
in  accordance  with  the  prayer  of  his  complaint. 

Coopep^  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  court  below  directed  to  enter  judg- 
ment on  the  findings  for  the  plaintiff  in  accordance  with  the 
prayer  of  his  complaint. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Crixn.  No.  628.    Department  One. — June  10,  1899.] 

THE  PEOPLE,  Respondent,  v.  FRANK  MILLER,  Appel- 
lant. 

Cbocikal  Law — ^HoiaciDS — Chaixengx  to  Juror— Xewspafee  Reports 
— ^Private  Statements. — ^A  challenge  to  a  juror  upon  the  trial  of 
a  defendant  accused  of  murder,  for  actual  bias,  should  be  sus- 
tained, where  the  juror  upon  his  voir  dire  states  that  besides 
reading  newspaper  accounts  of  the  killing,  he  had  heard  state- 
ments of  persons  whom  he  had  known  for  years,  and  who  said 
they  were  true,  and  he  believed  them,  though  they  might  be  mis- 
taken, and  that  he  would  commence  the  trial  of  the  case  with 
an  impressional  opinion  imfaTorable  to  th«  defendant  from  what 
he  had  read  and  heard,  subjeot  to  be  changed  upon  the  introdue- 
tion  of  almost  any  eyidenoe  that  would  diaprova4t.       t 
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lO. — ^RlOBT   TO   IHPABTIAL  JTJBT — ^EXCSFTION    TO    COHMON-LAW  RUIS — 

ArriBMATiYE  Showikq. — ^The  only  exception  to  the  common-law 
rule  that  the  defendant  is  entitled  to  an  impartial  jury  is  de- 
clared  in  section  1076  of  the  Penal  Code;  and  to  sustain  such  ex- 
ception the  opinion  of  the  juror  must  affirmatively  appear  to 
be  founded  alone  upon  public  rumors,  statements  in  public  journals, 
or  common  notoriety. 
Id, — Self-Defense — ^Nscessitt  Induced  by  Fault — ^Use  of  Instbuc- 
TiON  DiBAPPBovED. — ^The  instruction  upon  the  law  of  self-defense, 
as  to  necessity  induced  by  the  fault  of  the  defendant,  taken  bodily 
from  the  cases  of  People  v,  Kennett,  114,  Cal.  18,  and  People  v, 
Hoemer,  114  Cal.  51,  is  unsound,  aside  from  the  qualification  there- 
in expressed;  and  though  not  erroneous,  if  given  with  that  quali- 
fication, no  good  purpose  can  be  subseryed  by  giving  it,  and  it 
should  never  be  given. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen Coimty  and  from  an  order  denying  a  new  trial.  F.  A. 
Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  V.  Spencer,  and  H.  D.  Burroughs,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  0.  N.  Post,  Assistant 
Attorney  General,  for  Respondent. 

GAROUTTE,  J.— Defendant  has  been  convicted  of  mur- 
der and  sentenced  to  imprisonment  for  life.  He  now  claims 
that  a  challenge  interposed  to  the  juror  De  Forest  upon  the 
ground  or  actual  bias  should  have  been  allowed.  The  attor- 
ney general  in  his  brief  sums  up  the  evidence  of  the  juror 
upon  his  voir  dire  examination ;  this  summation  is  a  fair  one, 
and  fully  as  favorable  to  the  people  as  the  circumstances  just- 
ify. Upon  examination  the  juror  said:  "That  he  had  read 
newspaper  accounts  of  the  killing;  had  heard  the  matter  dis- 
cussed by  persons,  but  did  not  know  whether  such  persons 
assumed  to  know  the  facta  or  not,  but  they  made  certain 
statements  which  they  said  were  true.  He  did  not  know 
whether  such  statements  were  true  or  not.  From  what  he  had 
heard  and  read  he  had  formed  an  opinion  rather  unfavorable 
to  defendant — that  is,  if  what  he  had  heard  and  read  was 
true.  He  did  not  know  deceased  nor  who  the  witnesses  were. 
It  would  take  a  little  evidence  to  remove  the  c^)inion  he  had. 
He  had  no  reason  to  disbelieve  the  statements  he  had  heard. 
The  only  impression  he  had  about  the  case  was  a  sort  of  im- 
prejjsionable  opinion  formed  from  the   statements^^' 
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heard  from  others.  If  sworn  as  a  juror  he  would  try  to  lay 
aside  his  opinion  entirely  and  act  solely  and  entirely  upon 
the  evidence.  He  could  not  entirely  dismiss  the  opinion 
from  his  mind.  He  was  not  a  man  that  made  up  his  mind 
from  newspaper  reports  and  rumors.  His  opinion  would 
not  have  great  weight  with  him  in  trying  the  case.  He  would 
commence  the  trial  of  the  case  with  an  impressional  opinion 
subject  to  be  changed  upon  the  introduction  and  production 
of  almost  any  evidence  that  would  disprove  it.  He  would  re- 
gard the  statement  he  had  heard  as  entitled  to  but  little 
weight.  The  statements  were  made  by  parties  he  had  known 
for  years,  and  whom  he  believed  were  telling  the  truth,  and 
he  believed  them.  He  had  some  idea  that  they  might  be 
mistaken.  He  would  take  the  instructions  of  the  court  as  to 
the  law." 

Upon  the  foregoing  state  of  facts  the  challenge  to  the  juror 
upon  the  ground  of  actual  bias  should  have  been  allowed. 
The  juror  went  into  the  box  with  an  opinion  that  the  de- 
fendant was  guilty.  Such  condition  of  the  juror's  mind  was 
an  absolute  disqualification  at  common  law.  Under  the 
Penal  Code  of  this  state  a  single  exception  is  found  to  the 
common-law  rule,  and  that  exception  is  declared  in  section 
1076.  This  juror  was  clearly  disqualified,  unless  he  came 
within  the  provisions  of  the  aforesaid  section.  The  excep- 
tion found  in  the  law  covers  the  single  case  where  the  opin- 
ion of  the  juror  is  "founded  upon  public  rumor,  statements 
in  public  journals,  or  common  notoriety,"  and  it  further  ap- 
pears to  the  court  from  the  declarations  of  the  party  under 
oath,  that  he  can  and  will,  notwithstanding  his  opinion,  act 
impartially  and  fairly  upon  the  matters  submitted  to  him. 
The  court  is  not  allowed  to  hold  that  a  juror  is  qualified  when 
he  is  impressed  with  an  opinion  as  to  the  guilt  or  innocence 
of  a  defndant,  unless  that  opinion  is  based  alone  upon  one  or 
more  of  the  cases  enumerated  in  the  aforesaid  section  of  the 
code.  When  the  opinion  is  based  upon  one  or  more  of  these 
causes,  then  the  court  has  a  wide  margin  allowed  it  in  weigh- 
ing, measuring,  and  testing  the  party's  declarations  for  the 
purpose  of  ascertaining  his  fairness  and  impartiality  in  pass- 
ing upon  the  defendant's  guilt  or  innocence.  And  here,  if  it 
appeared  from  the  evidence  that  the  opinion  of  the  juror  had 
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been  formed  from  public  rumors,  newspaper  articles,  or  com- 
mon notoriety,  the  finding  of  the  court  as  to  his  competency 
probably  would  not  be  disturbed;  but  we  have  no  such  show- 
ing. As  far  as  this  record  discloses,  any  one  of  the  parties 
with  whom  the  juror  conversed  as  to  the  circumstances  of  the 
killing  may  have  been  an  eye-witness  to  the  tragedy  and  an 
important  witness  at  the  trial.  The  record  must  show  affirma- 
tively a  contrary  state  of  facte  to  this,  or  the  exception  inflec- 
tion 1076  to  the  common-law  rule  cannot  be  invoked.  Thero 
is  nothing  in  the  evidence  which  would  justify  the  conclu 
sion  that  the  opinion  of  the  juror  was  founded  alone  upoi 
public  rumors,  statemente  in  public  journals,  or  common  nt) 
toriety.  This  case,  in  principle,  is  directly  in  line  with  Peopl< 
V.  Wells,  100  Gal.  227.  It  is  there  said:  "But  in  order  that  a 
juror,  disqualified  at  common  law  by  reason  of  having  pre- 
viously formed  an  opinion  as  to  the  guilt  or  innocence  of 
the  accused,  may  come  within  this  provision  of  the  statute, 
it  must  apppear  affirmatively  to  the  court  from  the  evidence 
before  it  that  such  opinion  is  formed  from  public  rumors  or 
statements  of  public  journals,  or  common  notoriety." 

Some  other  jurors  were  placed  in  the  box  whose  compe- 
tency came  close  to  the  border  line,  but  it  becomes  unneces- 
sary to  consider  the  questions  involved  as  to  them. 

The  trial  court  gave  an  instruction  to  the  jury  upon  the 
law  of  self-defense.  This  instruction  was  taken  bodily  from 
the  cases  of  People  v.  Kennett,  114  Cal.  18,  and  People  v. 
Roemer,  114  Cal.  51,  where  it  was  approved  by  a  divided 
court.  At  the  same  time  it  was  substantially  said  in  the  Ken- 
nett case  that  "trial  judges  are  not  advised  to  make  further 
use  of  it."  This  instruction,  aside  from  the  qualification 
contained  therein,  is  unsound.  (See  People  v.  Button,  103 
Cal.  628;  46  Am.  St.  Rep.  259;  People  v.  Conkling,  111  Cal. 
616;  People  v.  Farley,  124  Cal.  594.  In  the  Roemer  and 
Kennett  cases  it  was  held  that  this  mass  of  bad  law  was  so 
neutralized,  and  enriched  for  the  better,  by  a  qualification 
found  at  the  end  of  the  instruction  as  not  to  be  absolutely 
vicious.  To  work  such  a  result  the  qualification  must  have 
been  held  by  the  court  to  have  had  the  effect  of  a  very  power- 
ful antidote.  But,  in  view  of  the  holding  made  in  tho^c 
cases,  the  giving  of  the  instruction  here  does  not  constitute 
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error.  Yet  no  good  purpose  can  ever  be  subserved  by  giving 
it,  and  it  should  never  be  done.  There  is  nothing  further  dis- 
closed by  the  record  demanding  the  consideration  of  the 
court. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred, 

[S.  F.  No.  1063.    Department  Two,— June  13,  1890.] 

W.  DAf/IS  &  SON,  Appellants,  v.  HURGREN  &  ANDER- 
SON, Respondents. 

Action  fob  Breach  of  Contract — Counterclaim. — ^An  action  for  th 
breach  of  a  contract  to  deliver  leather  is  an  action  "arising  vipc 
contract,"  and  a  counter  claim  may  be  set  up  by  the  defendiiut^ 
therein  for  goods  sold  and  delivered;  and  it  is  immaterial  whctlu 
such  counterclaim  arises  out  of  the  transaction  set  forth  in  Oi 
complaint  under  subdivision  1  of  section  438  of  the  Code  of  Civ! 
Procedure,  or  is  founded  upon  an  independent  contract,  under  su' 
division  2  of  that  section. 

Id. — Allowance  of  Costs  to  Defendant. — ^Upon  the  failure  of  th« 
plaintiff  to  recover  in  the  action,  costs  are  to  be  allowed  as  a  ma 
ter  of  course  to  the  defendant,  notwithstanding  the  recovery,  V 
the  defendants  of  less  than  three  hundred  dollars  upon  their  com 
terclaim. 

Motion  for  New  Trial — ^Dismissal — Statexent — ^Review  Upon  Ap 
peal. — ^The  dismissal  of  a  motion  for  a  new  trial  is,  in  legal  efffct 
a  denial  *bf  the  motion,  and  when  the  motion  was  made  upon  th> 
minutes  of  the  court,  a  statement  must  be  prepared  by  the  mov 
ing  party,  in  order  that  the  motion  may  be  eonflidered  upon  it- 
merits  upon  appeal  from  the  order,  upon  other  grounds  than  thunc 
specified  in  the  order  diomissing  the  motion. 

Id.— Notice  of  Intention — ^Receipt  by  Clerk — ^Nonpayment  of  FE£:^ 
— Insufficient  Filing. — ^A  notice  of  intention  to  move  for  a  nev 
trial  need  not  be  filed  by  the  clerk  without  the  payment  of  the  fet^ 
therefor  in  advance.  The  mere  receipt  of  such  a  notice  by  tin 
clerk  on  the  last  day  for  filing  the  same  did  not  const  itu to  : 
filing,  where  the  clerk  did  not  file  it  on  account  of  nonpayment  c 
the  fees  therefor;  and  a  filing  made  three  days  thereafter,  upo 
payment  of  such  fees,  though  made  as  of  the  day  of  receipt  of  H 
by  the  clerk,  at  the  request  of  the  moving  party,  is  too  late,  oi? ' 
cannot  save  the  motion,  and  it  is  properly  dismissed  or  denied. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County  and  from  orders  denying  a  new  trial,  and  de- 
nying a  motion  to  strike  out  a  cost  bill.  J.  McMannon, 
Judge.  
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The  facts  are  stated  in  the  opinion  of  the  court. 

Lippitt  4  Lippitt,  for  Appellants. 

Barham  &  Miller,  for  Respondents. 

McFARLAND,  J. — This  is  an  action  to  recover  of  the 
defendants  seven  hundred  and  two  dollars  for  the  nonfulfill- 
ment hy  them  of  a  contract  to  deliver  to  plaintiffs  a  certain 
amount  of  collar  leather.  The  defendants  by  their  answer 
deny  the  averments  of  the  complaint,  and  set  up  as  a  counter- 
claim that  plaintiffs  are  indebted  to  them  for  goods,  wares, 
and  merchandise  sold,  et  cetera,  in  the  sum  of  three  hundred 
dollars.  The  jury  returned  a  verdict  for  defendants  in  the 
sum  of  one  dollar.  Plaintiffs  appeal  from  the  judgment, 
from  an  order  denying  their  motion  for  a  new  trial,  and 
from  an  order  denying  their  motion  to  strike  out  defendants' 
cost  bill. 

1.  The  counterclaim  of  the  respondents  was  one  proper  to 
be  pleaded.  The  court  below  seemed  to  think  that  the  evi- 
dence showed  that  the  counterclaim  was  one  "arising  out  of 
the  transaction  set  forth  in  the  complaint,"  and  therefore  be- 
longed to  the  class  of  counterclaims  mentioned  in  subdivision 
1  of  section  438  of  the  Code  of  Civil  Procedure ;  the  evidence, 
however,  is  not  before  us,  and,  assuming  it  to  be  founded  up- 
on an  independent  contract,  yet,  as  plaintiff's  cause  of  action 
w^as  clearly  one  "arising  upon  contract,"  the  counterclaim 
was  valid  under  subdivision  2  of  said  section. 

2.  The  principal  point  urged  by  appellants  is  based  upon 
the  court's  denial  of  their  motion  to  strike  out  defendants' 
cost  bill.  Assuming  that  this  matter  can  be  reviewed  either 
upon  the  appeal  from  the  denial  of  the  motion  to  strike  out, 
or  from  the  general  judgment,  the  ruling  of  the  court  below 
was  correct.  Plaintiff's  contention  on  this  point  is  that  re- 
spondents were  not  entitled  to  costs  because  the  judgment  in 
their  favor  was  less  than  three  hundred  dollars ;  but  this  con- 
tention cannot  be  maintained.  Section  1022  of  the  Code  of 
Civil  Procedure  provides  as  follows:  "Costs  are  allowed  of 
course,  to  the  plaintiff  upon  a  judgment  in  his  favor  in  the 
following  cases:  ....  3.  In  an  action  for  the  recovery  of 
money  or  damages  when  plaintiff  recovers  three  hundred  dol- 
lars or  over" ;  and  section  1024  provides  that  "costs  must  be 
allowed,  of  course,  to  the  defendant  upon  a  judgment  in  hi3 
favor  in  the  actions  mentioned  in  section  1022."   If  judg- 
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ment  had  beeji  merely  for  the  defendants  generally,  the  point 
here  insisted  upon  would  hardly  have  been  made,  but  the  fact 
that  they  recovered  a  judgment  in  their  favor  for  one  dollar 
does  not  change  at  all  the  specific  provisions  of  th^  code.  This 
conclusion  is  clear  upon  principle,  but  the  following  authori- 
ties are  directly  in  point  (Dows  v,  Olaspel,  4  N.  Dak.  251; 
Ury  V.  Wilde,  3  N.  Y.  Supp.  791;  15  N.  Y.  Civ.  Proc,  451.) 
In  an  action  like  the  one  at  bar,  unless  the  plaintiflE  is  en- 
titled to  costs,  the  defendant  recovers  costs  as  a  matter  of 
course. 

3.  The  transcript  shows  that  the  court  "denied"  the  mo- 
tion for  a  new  trial,  and  also  "dismissed"  it  upon  the  ground 
that  notice  of  intention  was  not  filed  with  the  clerk  in  time. 
The  court  ordered  the  clerk  to  enter  as  a  minute  order  what 
really  is  an  opinion  of  the  court  below,  in  which  he  states 
why  the  motion  for  a  new  trial  was  dismissed.  A  dismissal 
of  a  motion  for  a  new  trial  is  really  nothing  more  than  a  de- 
nial of  it.  (Warden  v.  Mendocino  County,  32  Cal,  655.)  In 
the  case  at  bar,  the  motion  was  made  upon  the  minutes  of  the 
court,  and  after  its  denial  and  ^'dismissal"  the  appellant  did 
not  prepare  or  present  any  statement  upon  motion  for  a  new 
trial,  as  is  required  by  the  statute  in  such  cases.  We  cannot 
determine,  therefore,  whether  or  not  the  motion  for  a  new 
trial  was  properly  denied  upon  other  grounds;  and,  as  a  re- 
versal of  the  order  denying  a  new  trial  would  be  in  substance 
the  granting  of  a  new  trial,  it  is  difficult  to  see  how  in  the 
present  state  of  the  record  this  court  would  be  warranted  in 
granting  a  new  trial  without  having  any  means  of  ascertain- 
ing what  the  merits  of  the  case  are.  But,  assuming  that  we 
can  consider  the  motion  solely  upon  the  reason  which  the 
court  gave  in  its  opinion  for  denying  it,  we  do  not  think  that 
any  error  was  committed.  Section  639  of  the  Code  of  Civil 
Procedure  provides  that  a  party  intending  to  move  for  a  new 
trial  must,  within  ten  days  after  the  verdict  of  the  jury,  file 
with  the  clerk  his  notice  of  intention.  In  the  case  at  bar  the 
ten  days  expired  on  the  23d  of  February.  On  that  day  the 
appellants  sent  their  notice  of  motion  to  the  clerk,  but  the 
clerk  did  not  file  the  same  because  the  fee  therefor  was  not 
paid;  and  three  days  afterward,  at  the  request  of  the  appel- 
lants, who  then  paid  the  fee,  the  clerk  indorsed  it  as  filed 
February  23rd.  The  act  of  March  28, 1895  (Stats.  1895,  p, 
267,  et  seq.),  provides  that  on  the  filing  of  a.notice  of  a  mo- 
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lion  for  a  new  trial  the  party  filing  the  same  must  pay  to  the 
clerk  a  fee  of  two  dollars^  and  that  "county  officers  must  .  . 
.  .  demand  the  payment  of  all  fees  in  civil  cases  .in  ad- 
vance." The  notice,  therefor,  was  not  filed  in  time;  the 
mere  fact  that  the  clerk  received  it  on  the  23d  did  not  consti* 
tute  a  filing;  it  was  not  his  duty  to  file  it  without  the  fee;  he 
did  not  file  it;  and  he  could  not  have  been  compelled  to  file 
it  on  that  day. 

The  judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


[8.  F.  Ko.  075.    Department  Two.— June  13,  1S09.] 

C.    0.    WHEELER,    Respondent,    v.    MARY    ELLEN 
KARNES  et  al.,  Appellants. 

New  Tbiait— Delay  nv  Sbbvioe  or  Statement — Absbnok  or  Exousi: — 
Revibw  upon  Appeal. — li  a  settled  statement  on  motion  for  a  new 
trial  shows  that  the  settlement  thereof  and  the  hearing  of  the 
motion  were  objected  to  on  the  ground  that  the  proposed  state- 
ment waa  not  served  within  the  time  allowed  by  law,  and  that  it 
was  not  served  within  ten  days  after  service  of  the  notice,  it  de- 
volved upon  the  moving  party  to  incorporate  into  the  statement 
any  matter  excusing  the  delay;  and  if  it  does  not  appear  therefrom 
that  any  extension  of  time  was  granted  by  stipulation  or  order, 
or  that  there  was  any  excuse  lor  the  delay,  the  settled  statement 
cannot  be  considered  upon  appeal;  and  it  must  be  presumed  that 
the  findings  were  supported  by  the  evidence,  and  that  the  rulings 
on  the  trial  were  correct. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fres- 
no County  and  from  an  order  denying  a  new  trial.  Stanton 
L.  Carter,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  P.  Thompson,  and  G.  G.  Goucher,  for  Appellante. 

Horace  Hawes,  and  H.  H.  Welsh,  for  Respondent. 

COOPER,  C. — ^Action  to  recover  judgment  on  a  promis- 
sory note  and  for  the  foreclosure  of  a  mortgage  given  to  se- 
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cure  the  same.  Findings  were  filed  and  judgment  ordered 
for  plaintiflf.  The  judgment  was  entered  November  19, 
1896.  .  Defendants  made  a  motion  for  a  new  trial,  which 
motion  was  denied,  and  this  appeal  is  from  the  judgment  and 
order.  There  is  no  attack  made  by  defendants  upon  the 
judgment  and  no  claim  made  that  the  judgment  is  not  the 
legal  conclusion  from  the  facts  found.  It  is  sought  to  re- 
view an  order  denying  a  motion  for  nonsuit,  certain  findings 
as  not  being  supported  by  the  evidence,  and  certain  alleged 
errors  of  law  occurring  at  the  trial,  on  appeal  from  the  order 
denying  a  motion  for  a  new  trial.  These  alleged  errors  can 
only  be  reviewed  upon  a  properly  authenticated  statement  or 
bill  of  exceptions.  The  motion  was  made  upon  a  statement  of 
the  case  settled  by  the  judge  of  the  court  below.  We  are  met 
at  the  threshold  with  the  objection  that  the  statement  cannot 
now  be  considered  on  this  appeal  for  the  reason  that  is  was, 
not  served  upon  plaintiflF's  counsel  within  the  time  prescribed- 
by  statute,  and  we  think  the  objection  will  have  to  be  sus- 
tained. The  notice  of  intention  to  move  a  new  trial  was 
served  and  filed  November  28, 1896.  The  statute  says  (Code 
Civ.  Proc.,  sec.  659)  :  "If  the  motion  is  to  be  made  upon  a 
statement  of  the  case,  the  moving  party  must,  within  ten 
days  after  service  of  the  notice,  or  such  further  time  as  the 
court  in  which  the  action  is  pending  or  the  judge  thereof 
may  allow,  prepare  a  draft  of  the  statement,  and  serve  the 
same,  or  a  copy  thereof,  upon  the  adverse  party."  The  pro- 
posed statement  was  served  January  6,  1897.  It  does  not 
appear  that  the  time  for  the  service  of  the  statement  had 
been  extended  either  by  stipulation,  or  order  of  the  court,  nor 
that  any  amendments  were  proposed  by  plaintiff  to  said  pro- 
posed statement.  On  the  eighteenth  day  of  March,  1897,  the 
statement  was  settled,  the  plaintiff  objecting  to  the  settlement 
of  the  same  on  the  ground  that  it  was  not  proposed  or  pre- 
sented to  plaintiff  within  the  time  allowed  by  law.  The 
learned  judge  of  the  court  below  thought  that  he  did  not 
have  the  power  or  authority  to  sustain  the  objection,  and  set- 
tled the  statement  subject  to  the  objection  so  that  this  court 
might  pass  upon  the  validity  of  the  objection.  Plaintiff 
saved  an  exception  to  the  action  of  the  court  in  settUng  the 
statement,  and  it  was  accordingly  settled  subject  to  said  ex- 
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ception.     The  same  objection  to  the  statement  was  made  up- 
on the  hearing  of  the  motion  for  a  new  trial,  and  the  same 
ruling,  and  plaintiff  excepted.     In  Higgina  v.  Mahoney,  50 
Cal.  445,  the  bill  of  exceptions  was  presented  after  the  time 
had  expired,  and  respondent  objected  to  its  settlement  on  the 
ground  that  it  was  presented  too  late.     The  judge  of  the  court 
below  settled  the  bill,  but  incorporated  the  objection  and  ex- 
ception in  the  statement.     This  court  held  that  it  had  no 
power  to  consider  the  bill  of  exceptions  and  in  the  opinion 
said :     "The  right  of  the  appellant  to  present  a  bill  of  excep- 
tions, after  the  entry  of  judgment,  is   limited  in  point   of 
time  to  the  period  of  thirty  days.     After  the  expiration  of 
that  period,  unless  further  time  had  been  in  the  meantime  ob- 
tained, the  right  to  present  the  bill  of  exceptions  is  taken 
away.     If,  therefore,  the  respondents,  objecting  to  the  set- 
tlement of  the  bill  of  exceptions,  rely  upon  the  lapse  of  the 
period  limited  by  the  statute,  it  becomes  the  duty  of  the  ap- 
pellant, in  answer  to  the  objection,  to  incorporate  into  the 
bill  the  matter,  if  any,  going  to  excuse  his  apparent  delay ; 
otherwise  the  exceptions,  though  settled,  cannot  be  considered 
here."    In  this  case  the  objection  being  made,  and  there  be- 
ing nothing  in  the  bill  or  record  accounting  for  or  excusing 
the  delay,  we  must  follow  the  rule  laid  down  in  Higgins  v, 
Mahoney,  supra.    The  rule  has  been  adopted  and  applied  in 
the  following  cases :     Wills  v.  Rhen  Kong,  70  Cal.  548 ;  Bun- 
nell  V.  Stockton,  83  Cal.  319 ;  Connor  v.  Southern  California, 
etc.,  101  Cal.  429;  Tregambo  v,  Comanche  etc.  Co.,  57  Cal. 
503;  Henry  v.  Merguire,  106  Cal.  144. 

As  we  cannot  examine  the  statement,  it  is  presumed  that 
the  findings  are  supported  by  the  evidence  and  that  the  rul- 
ings on  the  trial  were  correct. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Henshaw,  J.,  Temple,  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  1015.    Department  One.— June  14,  1899.] 

THEODORE  FOX,  Appellant,  v.  JOHN  W.  MACKAY,  et 
al.,  Respondents. 

Mining  Ck>BPO]u.TioN — ^Action  by  Stogkholdebs — Fbauduixnt  Mill- 
ing OF  Obe — Bbkach  of  Contbact — Insufficient  Coiiflaint. — In 
an  action  bj  a  stockholder  of  a  mining  corporation,  for  an  account- 
ing of  ores  claimed  to  have  been  fraudulently  milled  under  a  con- 
tract with  a  milling  company,  which  provided  that  the  ores  "shall 
be  worked  in  the  usual  and  ordinary  manner  of  working  like  ores, 
and  returns  therefrom  shall  not  be  less  than  seventy  per  cent  of 
the  pulp  assay,"  a  complaint  alleging  that  seven  hundred  and  thir- 
ty-four thousand  tons  of  ore  were  milled  under  the  contract  and 
that  said  ores  were  milled  in  a  very  superficial  and  imperfect  man- 
ner, and  that  less  than  seventy  per  cent  was  returned  by  the  mill- 
ing company  to  the  mining  company  for  more  than  forty-one 
thousand  two  hundred  and  seventy-five  tons  of  ore,  without  stating 
how  much  less,  or  that  the  percentage  was  of  the  pulp  assay,  or 
when  such  tons  of  ore  were  milled,  is  not  sufficient  to  support  a 
judgment  for  the  plaintiff. 

Id. — CoNSTBucnoN  Against  Plea  deb — ^Ruuc  De  Miniiiis. — Under  the 
rule  that  pleadings  are  to  be  construed  against  the  pleader,  it 
may  be  assumed  that  the  allegation  of  "less  than  seventy  per 
cent"  is  satisfied  by  a  shortage  of  the  smallest  fraction  of  one 
per  cent,  and  that  the  rule  of  de  mininUa  would  bar  a  recovery. 

Id. — Ck)N8TBUOTiON  OF  Ck>NTBACT — ^AvEBAGE  Pbbcentage. — ^Thc  contrsct 
with  the  milling  company  for  the  yielding  of  "not  less  than  sev- 
enty per  cent  of  the  pulp  assay"  of  the  ores,  rock,  and  earth 
worked  is  not  to  be  construed  as  requiring  seventy  per  cent  of 
the  pulp  assay  of  each  ton  worked,  but  imports  that  upon  a  fair 
and  honest  milling  of  the  ore  the  milling  company  was  bound  to 
return  an  average  of  at  least  seventy  per  cent  of  the  pulp  assay. 
Where  it  appeared  that  for  four  specified  months  the  return  to 
the  mining  company  was  less  than  seventy  per  cent  of  the  pulp 
assay,  but  that  the  average  of  seventy  per  cent  for  the  entire  time 
was  made  up  in  the  succeeding  months,  such  average  percentage 
is  within  the  stipulations  of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.     J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  G.  Sieberst,  for  Appellant. 

W.  E.  F.  Deal,  and  Edmund  Taussky,  for  Respondent. 

GAROUTTE,  J.— This  action  is  brought  by  Fox,  a  dis- 
satisfied stockholder  of  the  Consolidated  California  &  Vir- 
ginia Mining  Company  (a  mining  corporation),  in  behalf  of 
the  corporation  against  the  Comstock  Mill  &  Mining  Com- 
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pany,  J.  W.  Mackayi  J.  P.  Jones,  and  the  C!onsolidated  Cali- 
fomia  A  Viiginia  Mining  Company.  Mackay  and  Jones  are 
ihd  zeal  defendants  in  interest. 

By  the  comidaint  oonspiiaey  and  fraud  are  alleged  against 
Madcay  and  Jones  in  the  milling  of  the  ores  of  the  Con- 
solidated California  A  Virginia  Mining  Company,  and  an  ao- 
Gonnting  is  asked.  Under  the  contract  entered  into  between 
the  mining  company,  and  the  milling  company  and  Jones, 
by  which  the  ores  were  to  be  milled,  it  was  provided :  "Said 
ores,  rode,  and  earth  shall  be  worked  in  the  usual  and  ordi- 
nary manneir  of  woridng  like  ores,  and  returns  therefrom 
shall  not  be  less  than  seventy  (70)  per  cent  of  the  pulp 


This  appeal  is  taken  from  the  judgment  rendered  against 
plaintiff,  and  the  sole  question  raised  revolves  around  a  sin- 
gle allegation  of  the  complaint,  taken  in  connection  with 
certain  dMiials  and  allegations  of  the  answer  relating  to  the 
same  subject  matter.  Plaintiff  alleges  that  seven  hundred 
and  fliirty-four  thousand  tons  of  ore  were  milled  under  the 
said  contract  with  Jones  and  the  milling  company.  And, 
after  alleging  various  other  matters,  declares:  ''And  for  the 
fraudulent  purposes  above  stated  said  ores  were  milled  and 
crushed  by  the  said  Comstock  Mill  &  Mining  Company  in  a 
very  superficial  and  imperfe<^t  manner,  so  that  an  unusually 
small  percentage  of  the  precious  metals  was  extracted  there- 
from and  returned  to  the  said  Consolidated  California  &  Vir- 
ginia Mining  Company,  and  plaintiff  enumerates  that  less 
than  seventy  (70)  per  cent  was  returned  by  said  milling  com- 
pany to  the  said  Consolidated  California  &  Virginia  Mining 
Company  for  more  than  forty-one  thousand  two  hundred 
and  twenty-five  tons  of  the  ore  of  the  said  Consolidated  Cali- 
fornia &  Virginia  Mining  Company  milled  and  reduced  by 
the  Comstock  Mill  &  Mining  Company. 

It  is  now  claimed  that  this  allegation  of  the  complaint  is 
admitted,  and  that  by  reason  of  such  admission  a  breach  of 
the  contract  as  to  a  return  of  seventy  per  cent  of  the  pulp  as- 
say is  shown,  and  that  therefore  judgment  to  that  extent  at 
least  should  have  gone  for  plainiff.  For  various  reasons  there 
is  no  merit  whatever  in  the  point  urged.  Passing  for  a  mo- 
ment the.  sufficiency  of  the  denials  found  in  the  answer  bear- 
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iug  upon  this  allegation  of  the  complaint,  we  are  satisfied 
the  allegation  itself  is  not  sufficient  to  support  a  judgment. 
First;  there  is  no  statement  in  the  allegation  that  the  ''seven- 
ty per  cent"  has  any  reference  whatever  to  the  pulp  assay.  As 
far  as  the  allegation  indicates  it  may  have  been  any  other  as- 
say. Again,  invoking  the  rule  that  the  pleading  should  be 
construed  against  the  pleader,  we  may  assume  that  this  short- 
age under  seventy  per  cent  was  the  smallest  fraction  of  one  per 
cent,  and  such  being  the  case  the  rule  of  de  minimis  would 
bar  a  recovery.  Again,  by  any  construction  of  this  cove- 
nant in  the  contract  it  may  be  fairly  assumed  that  upon  an 
honest  and  modem  milling  of  the  ore  the  milling  company 
was  bound  to  return  an  average  of  at  least  seventy  per  cent  of 
the  pulp  assay.  Whether  this  average  was  to  be  based  upon 
the  daily  or  monthly  output  milled,  or  based  upon  the  out- 
put for  the  entire  life  of  the  contract,  we  are  not  concerned. 
For  it  is  plain  that  the  milling  company  was  not  bound  to  re- 
turn at  least  seventy  per  cent  of  the  pulp  assay  on  each  par- 
ticular ton  of  ore  milled.  This  is  apparent,  for  no  mode  or 
means  is  provided  under  the  contract  by  which  such  figures 
could  be  obtained.  Indeed,  the  whole  history  of  working 
and  milling  ore  is  opposed  to  any  such  construction  of  the 
contract.  We  find  no  allegation  that  these  forty-one  thousand 
tons  of  ore  were  milled  in  any  particular  day  or  month  or 
year.  The  pleading  does  not  contradict  the  conclusion  that 
the  milling  of  this  particular  ore  was  scattered  along  at  regu- 
lar or  irregular  intervals  throughout  the  entire  life  of  the 
contract. 

If  this  allegation  of  the  complaint  is  not  strengthened  by 
the  allegations  of  the  answer,  we  hold  it  insufficient;  and  the 
allegations  of  the  answer  upon  careful  consideration  weaken, 
rather  than  strengthen,  plaintiff's  pleading.  While  we  find 
a  direct  admission  in  the  answer  that  for  four  certain  months 
the  return  to  the  mining  company  was  less  than  seventy  per 
cent  of  the  pulp  assay,  yet  we  find  the  further  allegation 
''and  that  while  the  average  for  said  months  was  less  than 
seventy  per  cent,  as  above  specified,  yet  the  returns  from  all 
of  the  ore  worked  during  said  months  were  not  less  than  sev- 
enty per  cent  of  the  pulp  assay;  and  that  said  average  was 
made  up  in  the  succeeding  months."    It  thus  appears  that 
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while  the  monthly  returns  for  these  four  months  fell  below 
seventy  per  cent  of  the  pulp  assay,  yet  thereafter  additional 
returns  came  in  from  the  ores  milled  during  these  months, ' 
which  brought  the  percentage  within  the  stipulations  of  the 
contract. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  1039.    Department  One.— June  14,  1809.1 

THEODORE  FOX,  Appellant,  v.  JOHN  W.  MACKAY,  et 

al.,  Respondents. 

Mining  Corporations — Action  by  Stockholders — ^Alleged  Fraud  in 
Milling  of  Orb — Questionable  Faith  of  Plaintiff. — ^Tn  an  ac- 
tion by  a  stockholder  of  a  mining  corporntion  for  an  accounting  of 
ores  claimed  to  have  been  fraudulently  milled  as  the  result  of  an 
alleged  conspiracy  between  certain  stockholders  of  the  mining  com- 
pany, who  had  organized  the  milling  company,  the  good  faith  of 
the  plaintiff  in  bringing  the  action  is  open  to  question,  where  it  ap- 
pears that  he  purchased  five  shares  of  the  stock,  and  held  it  but  a 
single  month,  for  the  purpose  of  bringing  the  action,  while  the 
holders  of  the  remaining  two  hundred  and  fifteen  thousand  nine  hun- 
dred and  ninety-five  shares  appear  to  be  satisfied  with  the  past 
management  of  the  corporation,  and  that  the  plaintiff  also  brought 
five  similar  actions  against  other  corporations  on  the  same  day. 

Id. — Findings  and  Evidence  Against  Fraud. — Findings  supported  by 
evidence  showing  that  the  contract  for  the  milling  of  the  ore 
was  fair,  and  that  the  milling  was  honestly  done,  and  yielded  an 
average  per  cent  of  the  pulp  assay  in  excess  of  that  required  by 
the  contract,  though  in  certain  months  of  incompleted  runs  the 
yield  was  less,  and  that  none  of  the  stockholders  of  the  mining 
company  who  organized  the  milling  company  were  directors  of  the 
former,  or  participated  in  or  controlled  in  any  manner  its  action  in 
the  making  of  the  contract,  are  a  bar  to  any  recovery  by  the 
plaintiff. 

Id. — Concealment  of  Interest  in  Milling  CJontract— Duty  of  Stock- 
holders.— ^The  stockholders  of  the  mining  corporation,  merely  as 
such,  owed  no  duty  to  inform  it  of  their  interest  in  the  contract 
made  with  the  milling  company,  and  the  concealment  of  such  in- 
terest is  not  a  fraud  per  se  upon  the  mining  company,  if  its  action 
in  making  the  contract  was  not  controlled  by  them  in  any  manner. 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  J.  M. 
Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

H.  G.  Sieberst,  for  Appellant. 

The  findings  are  not  sustained  by  the  evidence. 

It  only  needed  a  slight  showing  of  unfairness  to  set  the 
contract  aside,  as  being  an  executory  contract,  affecting  a 
trust  relation.  {State  v.  Richmond,  26  N.  H.  237,  238; 
Guernsey  v.  Cook,  120  Mass.  501 ;  Rhodes  v.  Forwood,  L.  R., 
1  App.  Cas.  256;  Legard  v.  Hodges,  1  Ves.  J.,  478;  Aberdeen 
R.  R.  V,  Blakie,  1  McQueen,  461 ;  Morawetz  on  Corporations, 
sees.  518,  519,  525;  Forbes  i\  McDonald,  54  Cal.  100;  Far- 
dell  V.  Union  Pac.  R.  R,,  103  U.  S.  651;  Oakland  v.  Gar- 
pentier,  13  Cal.  540;  Fox  v,  Male  <fe  Noreross  Co,,  108  Cal. 
385.)  The  control  of  the  stock  of  the  corporation  amounted 
to  a  control  of  the  corporation,  and  a  contract  effected  by 
persons  having  such  control  requires  the  utmost  good  faith. 
(Rice's  Appeal,  79  Pa.  St.  168;  Robinson  v.  Smith,  3  Paige, 
222;  24  Am.  Dec.  212;  Metropolitan  etc.  Ry.  Co.  v,  Manhat- 
tan Ry.  Co.,  14  Abb.  N.  C.  108.  The  ratification  or  acquies- 
cence of  the  other  stockholders  could  not  affect  the  rights  of 
the  plaintiff.  (Lewin  on  Trusts,  371,  372,  660-64;  Ex  parte 
Hughes,  6  Ves.  222;  Davoue  v.  Fanning,  2  John  Ch.  264; 
Hoffman  Steam  etc,  Co.  v.  Cumberland  Coal  Co.,  16  Md.  468; 
77  Am.  Dec.  ^\1\  Hazard  v.  Durant,  11  R.  I.  207;  Cumber- 
land Coal  Co.  V.  Sherman,  30  Barb.  575-77.)  Equity  rule 
94,  applicable  to  the  equity  courts  of  the  United  States,  .does 
not  apply  to  an  action  in  the  courts  of  this  state,  and  plain- 
tiff's status  in  this  court  cannot  be  assailed  on  account  of  the 
smallness  of  the  plaintiff's  stock,  which  cannot  prevent  a  suit 
ill  this  court  to  remedy  a  corporation  wrong.  (Cook  on 
Stockholders,  sees.  735,  736,  743;  Civ.  Code,  sec.  298;  Par- 
sons V.  Joseph,  92  Ala.  403.)  Plaintiff  represents  the  cor- 
poration.    {Beach  V.  Cooper,  72  Cal.  99.) 

W.  E.  F.  Deal,  and  Edmund  Tauszky,  for  B.espondent8. 

The  findings  are  supported  by  the  evidence.  There  is  no 
trust  relation  between  stockholders  and  the  corporation,  or 
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between  stockholders.     (Verphnck  v.  Mercantile  Ins,  Co,,  1 
Edw.  Ch.  84-87;  Johnson  v,  Kirby,  65  Cal.  482-88.)     There 
is  no  legal  inference  or  presumption  that  owners  of  a  ma- 
jority of  stock  dominated  the  corporation.     {Porter  v,  Pitts- 
burg etc.  Co,,  120  U.  S.  670;  Pullman  Car  Co,  v.  Missouri 
Pac.  R.  R.  Co.,  115  U.  S.  597.)     Stockholders  have  the  right 
to  deal  with  the  corporation,  in  the  same  manner  as  strangers. 
(Twin  Lick  Oil  Co,  v,  Marbury,  91  U.  S.  587;  1  Spelling  on 
Private  Corporations,  sec.  346;  Harts  v.  Brown,  77  111.  226; 
Merrick  v.  Peru  Coal  Co,  61  111.  472;  Culbertson  v,  Wabash 
Nav.  Co.,  4  McLean,  544.)     Plaintiflf  having  bought   five 
shares  of  stock  for  the  sole  purpose  of  bringing  this  suit,  he  is 
to  be  regarded  as  an  interloper.     (Kingman  v,  Rome  etc.  R. 
R.  Co.,  30  Hun,  73 ;  Robson  v.  Dodds,  L.  R.  8  Eq.  Cas.  301 ; 
Hawes  v.  Oakland,  104  U.  S.  450;  Moyte  v.  Lander,  83  Cal. 
579;  Dimpfell  v,  Ohio  etc.  Ry.  Co.,  110  U.  S.  209;  Miller  v. 
Murray,  17  Colo.  408;  Boyd  v.  Sims,  87  Tenn.  771;  Rath- 
bone  V.  Oas  Co.,  31  W.  Va.  798 ;  Latimer  v.  Richmond  etc. 
R.  R.  Co.,  39  S.  C.  44;  Alexander  v.  Searcey,  81  Ga.  536;  12 
Am.  St.  Rep.  337 ;  Moore  v.  Silver  Valley  Min.  Co.,  104  N.  C. 
634;  Dannemeyer  v.  Coleman,  11  Fed.  Rep.  97.)     Plaintiff's 
motive  is  a  proper  subject  of  inquiry  in  this  case.     (McFad- 
den  V.  Santa  Anna  etc.  Ry.  Co.,  87  Cal.  464,  470;  Neal  v, 
Neal,  58  Cal.  288 ;  1  Greenleaf  on  Evidence,  sec.  446 ;  2  Spell- 
ing on  Private  Corporations,  sec.  662 ;  Belmont  v.  Erie  Ry. 
Co.,  52  Barb.  637 ;  Waterbwry  v.  Merchants  etc.  Co.,  50  Barb. 
157, 168 ;  Robson  v.  Dodds,  L.  R.  8  Eq.  301 ;  Tfooks  v.  South- 
western Ry  Co.,  1  S.  &  G.  142;  Forrest  v.  Manchester  etc. 
Ry.  Co.,  4  De  Gex.  F.  &  J.  126.) 

GAROUTTE,  J.— Plaintiflf  brings  this  action  as  a  dissatis- 
fied stockholder  and  on  behalf  of  the  Consolidated  California 
&  Virginia  Mining  Company,  which  corporation  is  made  a 
party  defendant.  The  defendant,  the  Comstock  Mill  and 
Mining  Company,  was  never  served  with  process  and  is  not 
interested  in  the  litigation.  John  W.  Mackay  and  John  P. 
Jones  are  the  real  parties  defendant.  The  corporation  repre- 
sented in  this  litigation  by  plaintiflf  has  two  hundred  and  six- 
teen thousand  shares.  Plaintiif  is  the  owner  of  five  shares  of 
this  stock. 
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By  the  bill  a  conspiracy  is  charged  against  Mackay  and 
Flood  to  defraud  the  Consolidated  California  &  Virginia 
Mining  Company.  It  is  claimed  that  at  all  times  prior  to 
Flood's  death  he  and  Mackay  controlled  this  mining  corpora- 
tion, and  that  subsequent  to  Flood's  death  Mackay  alone  con- 
trolled it.  That  upon  December  23,  1885,  the  mining  com- 
pany entered  into  a  three  year's  contract  with  J.  P.  Jones  for 
the  milling  of  its  ores ;  that  this  contract  was  entered  into  by 
the  connivance  and  procurement  of  Mackay,  Flood,  and 
Jones;  that  Mackay  and  Flood  were  interested  with  Jones  in 
the  profits  of  the  contract,  and  also  controlled  the  directore 
of  the  mining  company,  and  that  the  contract  was  greatly  to 
the  disadvantage  and  loss  of  the  mining  company ;  and  that 
by  Jones'  contract  he  agreed  to  transport  the  ore  from  the 
dump  to  the  mill,  ahd  mill  the  same  for  six  dollars  per  ton, 
returning  to  the  mining  company  at  least  seventy  per  cent  of 
the  pulp  assay.  It  is  next  alleged  that  upon  January,  8, 
1886,  the  Comstock  Mill  and  Mining  Company  was  organized 
by  Jones,  Mackay,  and  Flood,  and  that  this  milling  contract 
was  thereupon  assigned  to  said  milling  company.  It  is  fur- 
ther charged  that  upon  December  24, 1886,  this  milling  con- 
tract was  modified  and  changed  at  the  instigation  of  Mackay, 
Flood,  and  Jones,  to  the  great  loss  of  the  mining  company. 
It  is  further  alleged  that  forty-one  thousand  tons  of  ore  were 
milled,  and  less  than  seventy  per  cent  of  the  pulp  assay  re- 
turned upon  such  ore.  By  the  bill,  reduced  to  its  lowest 
terms,  it  is  claimed  that  Mackay  and  Flood  are  the  moving, 
controlling  parties  in  both  corporations,  and  by  the  contract 
of  milling  and  the  unskillful  and  careless  manner  of  milling, 
and  by  violations  of  the  contract  of  milling,  they  defraude^/ 
the  mining  company  out  of  immense  sums  of  money.  Aft- 
er the  introduction  of  evidence  upon  issue  joined,  findings  of 
fact  were  made  by  the  trial  court.  These  findings  of  fact  are 
strong  against  the  allegations  of  the  bill,  and,  unless  over- 
thrown, stand  as  a  stone  wall,  forever  barring  a  recovery  by 
the  plaintiff.  Realizing  these  conditions,  plaintiff  has  as- 
saulted the  findings  as  without  support  in  the  evidence.  A 
few  errors  of  law  in  the  admission  and  rejection  of  evidence 
are  relied  upon  by  plaintiff,  but  we  find  them  of  such  minor 
importance  as  not  to  demand  consideration,  r^^^^i^ 
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Defendants  also  urge  certain  grounds  as  fatal  to  plaintiff's 
cause  of  action.  It  is  claimed  that  plaintiff  was  not  a  stock- 
holder upon  the  books  of  the  mining  corporation  at  the  times 
these  various  frauds  are  alleged  to  have  been  committed.  It 
is  said  that  the  record  discloses  plaintiff  to  be  a  mere  specu- 
lator and  professional  litigant,  making  this  class  of  litigation 
a  specialty,  and  that  he  purchased  these  five  shares  of  stock 
of  the  corporation  for  the  sole  purpose  of  giving  him  a  status 
as  a  party  plaintiff,  and  that,  therefore,  he  has  come  into  a 
court  of  equity  with  bad  motives.  It  is  urged  that  plaintiff 
made  no  demand  upon  the  corporation  to  bring  the  action. 
Laches  is  also  relied  upon,  and  likewise  ratification  by  the 
stockholders  is  claimed.  Although  some  of  these  defenses 
present  interesting  legal  propositions,  we  pass  them  by  with 
little  discussion  in  view  of  the  conclusion  just  arrived  at  after 
an  examination  of  the  evidence  and  findings  of  fact. 

The  record  largely  justifies  the  claim  of  defendants  as  to 
the  somewhat  equivocal  position  plaintiff  occupies  in  this 
case.  It  is  not  entirely  plain  that  he  is  one  of  those  dissatis- 
fied stockholders  whom  the  law  had  in  mind  when  it  author- 
ized such  a  one  to  inaugurate  this  character  of  litigation. 
Plaintiff's  good  faith  in  bringing  the  action  is  to  some  extent 
an  open  question.  It  is  not  conclusively  shown  that  the 
best  interests  of  the  corporation  were  the  moving  factors  in 
his  mind  in  prosecuting  this  suit.  These  statements  are 
justified  when  we  consider  that  plaintiff  as  the  holder  of  five 
shares  of  stock  of  the  corporation  stands  alone ;  for,  as  far  as 
we  may  be  allowed  to  see,  the  holders  of  the  remaining  two 
hundred  and  fifteen  thousand  nine  hundred  and  ninety-five 
shares  are  entirely  satisfied  with  the  corporation's  past  busi- 
ness management.  They  are  fairly  justified,  in  view  of  the 
fact  that  plaintiff  held  this  particular  five  shares  of  stock  but 
for  a  single  month,  and  purchased  them  for  the  purpose  of 
giving  him  a  standing  as  plaintiff  in  this  action.  And  also 
in  view  of  the  further  fact  that  he  brought  five  other  actions 
of  the  same  character  against  five  other  mining  corporations 
upon  the  day  this  complaint  was  filed. 

The  findings  are  full  and  complete  and  cover  every  sub- 
stantial allegation  of  the  bill.  We  see  no  good  purpose  to  be 
subserved  by  setting  forth  in  this  opinion  a  detailed  recital 
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of  the  evidence  which  tends  to  support  these  findings,  but 
might  well  content  ourselves  in  saying  that  after  a  careful 
reading  of  the  record  we  are  satisfied  that  the  trial  judge  was 
justified,  under  the  evidence,  in  finding  the  facts  as  they  are 
set  out.  If  the  case  were  to  be  reversed  by  reason  of  the  in- 
sufficiency of  the  evidence,  then,  for  the  guidance  of  the  trial 
court  upon  a  second  trial,  we  would  point  out  in  detail  where 
the  weak  spots  are  found.  But  the  rule  may  well  be  other- 
wise when  the  court  deems  the  evidence  sufiicient.  Yet  in 
view  of  the  importance  of  the  litigation,  and  the  labor  in- 
volved in  the  trial  and  the  preparation  of  the  record  upon  ap- 
peal, a  few  of  the  most  important  contentions  of  plaintiff  will 
be  noticed. 

As  to  the  milling  contract  of  December,  1885,  entered  into 
with  the  mining  company  by  Jones,  the  court  has  found 
that  it  was  a  fair  contract  for  the  mining  company,  and  was 
honestly  performed,  and  there  is  an  abundance  of  evidence 
to  support  that  finding.  Indeed,  there  is  hardly  a  substantial 
conflict  of  evidence  upon  the  issue.     If  the  contract  made 
was  a  fair  contract,  and  honestly  performed,  it  would  seem 
to  be  immaterial  as  to  the  part  Mackay,  Jones,  and  Flood  took 
in  making  it.     But  waving  the  question  as  to  what  a  court  of 
equity  might  do  with  them  if  they  had  participated  in  the 
making  of  the  contract,  we  find  any  participation  absolutely 
denied  by  the  evidence  of    both    Mackay  and    Jones.     Mr. 
Mackay  testifies:     "That  at  no  time  since  November    17, 
1883,  either  individually  or  with  others,  did  he  own  or  con- 
trol a  majority  of  the  stock  of  the  defendant.     That  he  has 
not  since  that  time  taken  any  part  in  any  election  of  any 
board  of  directors  of  the  company,  or  attempted  to  control 
any  action  of  the  board  of  diriectors,  or  any  member  thereof. 
That  he  had  nothing  to  do  with  their  election,  or  influencing 
the  stockholders  or  anybody  else  as  to  who  should  be  elected, 
and  never  asked  a  shareholder  for  a  proxy.     I  never  asked  or 
requested  Mr.  Havens,  or  anybody  else  connected  with  the 
company,  to  get  proxies  to  be  used  at  any  stockholders'  meet- 
ing.    I  have  attended  no  meeting  of  the  board  of  directors 
of  the  company  since  November  17, 1883."    Mr.  Jones  testi- 
fied:    '^I  have  taken  no  part  whatever  in  the  election  of  any 
board  of  directors  of  the  company.     I  never  spoke  to  any  of 


June,  1899.]  Fox  v.  Mackay.  63 

the  directors  about  their  becoming  directors,  nor  have  any  of 
them  ever  spoke  to  me;  have  never  done  anything  to  secure 
the  control  of  the  board  of  directors  of  either  of  these  com- 
panies; had  nothing  to  do  with  it;  never  took  any  mterest  in 
it;  could  not  have  told  you  who  they  were.  I  have  not  pro- 
cured, either  directly  or  indirectly,  in  any  manner,  shape  or 
form,  the  election  of  any  director  of  the  company,  or  made 
any  attempt  to  do  such  a  thing;  never  made  any  attempt 
in  any  manner  to  control  the  action  of  any  board  of  di- 
recloiB  of  either  of  the  companies  that  I  have  mentioned.  I 
have  never  controlled  or  sought  to  control  the  affairs  of  the 
mining  company,  and  I  have  never  taken  any  part  in  its 
affairs  at  all."  It  is  sufficient  to  say  that  the  finding  of  the 
trial  court  was  directly  in  line  with  this  testimony. 

The  transactions  evidenced  by  this  litigation  cover  a 
period  of  seventy-one  months.  During  that  time  there  were 
four  months  when  the  milling  company  failed  to  return  to 
the  mining  company  seventy  per  cent  of  the  pulp  assay.  But 
these  returns  were  not  greatly  below  seventy  per  cent,  and 
when  we  consider  that  many  other  months  intervened  be- 
tween each  of  the  said  four  months,  the  failure  at  those  times 
to  return  seventy  per  cent  becomes  immaterial ;  for  it  is  dis- 
closed by  both  evidence  and  findings  that  the  actual  per  cent 
of  the  return  by  the  milling  company  cannot  be  determined 
at  the  end  of  a  single  month,  unless  the  run  terminates 
at  that  time.  This  is  accounted  for  by  the  reason  of  the 
clean-up  made  at  the  end  of  the  run  which  raises  the  average 
of  the  return  for  every  month  during  the  run.  Such  was 
the  fact  in  this  case,  as  is  disclosed  by  both  evidence  and  find- 
ing. During  this  period  of  seventy-one  months  there  were 
four  months  in  which  the  returns  were  over  ninety  per  cent 
of  the  pulp  assay,  and  forty-two  months  in  which  those  re- 
turns were  between  eighty  and  ninety  per  cent.  Under  this 
showing  there  is  nothing  whatever  to  indicate  fraud  in  the 
milling  of  the  ore,  and  nothing  whatever  to  furnish  any  rea-. 
son  why  a  stockholder  of  the  mining  company  should  be  dis- 
satisfied. 

The  milling  contract  of  December,  1885,  was  modified  by 
the  parties  in  December,  1886.  It  appears  that  during  the 
year  1885  large  bodies  of  richer  ore  were  found,  a^<J(§g^4^^ 
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reason  and  others — as,  for  example,  the  increase  in  the  price 
and  quantity  of  quicksilver  required  to  mill  the  richer  ores — 
the  contract  was  modified,  whereby  the  milling  company  re- 
ceived compensation  for  transportation  and  milling  based 
upon  a  scale  per  ton  according  to  the  richness  of  the  ore.  This 
contract  is  declared  by  the  trial  court  to  be  a  fair  one,  and  to 
have  been  honestly  and  faithfully  carried  out.  The  evidence 
fully  supports  the  finding.  Even  conceding  that  the  evi- 
dence discloses  a  few  instances  where  the  milling  company 
charged  seven  dollars  per  ton  when  they  should  have  charged 
but  six  dollars,  still  there  is  nothing  in  such  fact  alone  to  in- 
dicate fraud.  Indeed,  it  would  seem  that  if  mistakes  of  this 
character  did  occur,  the  balance  of  the  account  resulting 
therefrom  stands  in  favor  of  the  mining  company. 

In  view  of  the  fact  that  neither  Mackay  nor  Flood  was  ever 
a  director  of  the  mining  company,  and  in  view  of  the  further 
fact  that  the  findings  supported  by  the  evidence  declare  that 
neither  collectively  nor  individually  did  they  control  the  di- 
rectors of  the  mining  company,  it  would  seem  that  many  of 
the  matters  raised  upon  the  motion  for  a  new  trial  and  dis- 
cussed in  appellant's  brief  become  immaterial.  Indeed 
these  findings  supported  by  the  evidence  would  seem  to  al- 
most undermine  plaintiff's  entire  case.  Certainly,  upon  such  a 
state  of  facts  the  discussion  of  various  matters  of  fact  and  law 
raised  in  appellant's  brief  becomes  unnecessary.  Plaintiff 
insists  that  the  intentional  concealment  by  Mackay  and 
Flood  of  their  interest  in  the  contract  of  the  milling  company 
should  weigh  strongly  against  them.  Yet,  conceding  this 
claim  of  concealment  to  be  true,  still  these  men  were  not 
directors  of  the  mining  corporation,  nor  did  they  control  its 
directors.  And  as  mere  stockholders  they  owed  it  no  duty. 
Again,  for  the  same  reason,  the  ruling  of  the  court  relating 
to  the  admissibility  of  Holden's  evidence  as  an  expert  could 
not  possibly  prejudice  plaintiff's  case.  In  fact,  it  would  seem 
that  some  of  the  questions  we  have  already  discussed  and  de- 
clared against  appellant's  contention  could  well  have  been 
disposed  of  upon  this  ground.  After  a  careful  examination 
of  the  record  we  see  nothing  which  demands  a  retrial  of  the 
case. 
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For  the  foregoing  reasons  the  order  is  affirmed. 
Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 
Hearing  in  Bank  denied. 

[8.  F.  No.  1069.    Department  One.— June  14,  1899.] 

EMMA  J.  McKAY,  Itespondent,  v.  ANGUS  McKAY,  Ap- 
pellant. 

BrvoBCE— Maiktehanck  of  Childbeit — ^Omission  in  Decrkb— Subse- 
quent Obdeb — Jurisdiction. — In  an  action  for  divorce,  where 
the  custody  of  the  children  was  awarded  to  the  wife  without  any 
provision  in  the  decree  for  their  maintenance,  the  court,  though 
having  no  jurisdiction  to  act  subsequently  under  section  139  of 
the  Civil  Code,  has  jurisdiction,  under  section  138  of  that  code,  to 
give  a  subsequent  direction  "for  the  custody,  care,  and  education 
of  the  children,"  and  to  provide  for  the  expenses  reasonably  to  be 
incurred  for  their  "care  and  education.'* 

Id.— Construction  of  Code — Pbospective  Action. — The  provisions  of 
section  138  of  the  Civil  Code  are  in  their  nature  prospective;  and 
the  use  of  the  term  "direction"  implies  that  the  action  of  the 
court  is  to  be  limited  to  the  "care  and  education"  which  the  children 
are  subsequently  to  receive  under  its  direction. 

Id.— Limited  Poweb  of  Coubt — Benefit  of  Childben — ^Reimbubse- 
ment  of  Past  Expenses. — ^The  jurisdiction  retained  by  the  court 
under  section  138  of  the  Civil  Code  is  to  be  exercised  only  in  be- 
half of  the  children;  and  if  they  have  been  already  sufficiently 
cared  for  by  the  voluntary  act  of  the  mother,  or  of  other  per- 
sons, the  court  is  not  empowered,  in  an  order  made  for  the  first 
time  after  judgment,  to  compel  the  father  to  reimburse  them  for 
these  past  expenses. 

b.— Voluntary  Expenses  by  Stepfatheb — Presumption — ^Reim- 
bursement not  Requibed. — ^Where  it  appears  that  subsequently 
to  the  decree  and  to  the  remarriage  of  the  divorced  wife,  the  chil- 
dren were  received  into  the  family  of  the  stepfather,  and  the  ex- 
penses of  their  care  and  education  were  voluntarily  incurred  by 
him,  it  must  be  presumed,  under  section  209  of  the  Civil  Code, 
that  he  supported  them  as  a  parent,  and  they  are  not  liable  to  him 
for  their  support.  The  father  is  not  bound  to  reimburse  the  step- 
father therefor;  and  the  court  cannot  order  such  reimbursement 
under  section  138  of  the  Civil  Code. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  directing  the  payment  of 
moneys  for  the  support  and  education  of  minor  children. 
John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  S.  Goodfellow,  for  Appellant. 
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The  court  had  no  jurisdiction  to  make  the  order  appealed 
from.  {Howell  v.  Howell,  104  Cal.  45;  43  Am.  St.  Rep. 
70.)  Section  138  of  the  Civil  Code  by  its  title  relates  to  the 
custody  of  the  children,  and  not  to  their  maintenance,  which 
is  provided  for  in  sections  137  and  139.  Moneys  awarded  to 
the  wife  for  the  support  of  the  children  are  the  property  of 
the  wife,  and  not  of  the  children.  (Brenot  v.  Brenot,  102 
Cal.  294,  296;  Simpson  v,  Simpson,  80  Cal.  237;  Schammel 
V.  Schammel,  105  Cal.  258;  Swiney  v.  Swiney,  107  Mich. 
459.)  The  husband  and  father,  by  the  existing  law  of  this 
state,  is  relieved  from  obligation  to  support  the  wife  and  chil- 
dren where  the  custody  is  awarded  to  the  wife,  without  pro- 
vision for  the  support  of  wife  or  children  in  the  decree.  (Civ. 
Code,  sees.  196,  208;  Ex  parte  Miller,  109  Cal.  648,  649; 
Howell  V.  Howell,  supra;  Rich  v.  Rich,  34  N.  Y.  Supp.  854; 
Gould  V.  Oould,  18  Misc.  Rep.  334;  42  N.  Y.  Supp.  143.) 
Wilson  V.  Wilson,  45  Cal.  401,  is  not  applicable  under  the 
code.  The  stepfather,  having  received  the  children  into  his 
family  and  voluntarily  supported  them  as  a  parent,  has  no 
claim  to  be  reimbursed  for  their  support.  (Civ.  Code,  sec. 
209;  2  Kent's  Commentaries,  192;  Johnson  v.  Onstedy  74 
Mich.  437;  Foss  v,  Hartwell,  168  Mass.  66;  60  Am.  St.  Rep. 
366.) 

William  H.  Chapman,  and  B.  B.  Robinson,  for  Respond- 
ent. 

The  order  was  proper,  under  section  138  of  the  Civil  Code ; 
and  under  the  power  of  the  court  to  do  complete  justice. 
{Wilson  V.  Wilson,  45  Cal.  401;  Ex  parte  Gordon,  95  Cal. 
375;  Schammel  v,  Schammel,  105  Cal.  261;  Plaster  v.  Platt^ 
ter,  47  111.  290;  Holt  v.  Holt,  42  Ark.  495;  McNess  v.  Mc- 
Ness,  97  Ky.  152;  Erkenbrach  v.  Erkenbrach,  96  N.  Y. 
456.) 

HARRISON,  J. — A  decree  of  divorce  was  rendered  May 
29,  1884,  between  the  parties  hereto  upon  the  application  of 
the  plaintifif  and  for  the  offense  of  the  defendant,  and  by  the 
decree  the  care,  custody,  and  control  of  the  two  minor  chiU 
dren  of  the  marriage,  then  aged  five  and  three  years  re- 
spectively,  was  awarded  to  the  plaintiff.  No  provision  was 
made  in  the  decree  for  the  maintenance  of  the  children  or  for 
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the  support  of  the  wife.  In  1886  the  plaintiff  became  the 
wife  or  R.  S.  Polastri,  and  thereupon  her  husband  took  the 
children  into  his  family,  and  subsequently  brought  them  up 
and  supported  them  as  members  thereof.  March  2,  1897, 
the  plaintiff  filed  in  said  cause  a  petition  to  the  superior  court 
for  an  order  requiring  the  defendant  to  pay  certain  moneys 
for  the  past  support  of  each  of  said  children,  and  also  for 
their  future  maintenance  and  education.  After  a  hearing 
thereon,  the  court  made  an  order  requiring  the  defendant  to 
"pay  to  the  plaintiff  the  sum  of  three  thousand  seven  hun- 
dred and  fifty  dollars  for  the  past  care,  maintenance,  educa- 
tion, and  support  of  said  minor  children,  and  also  the  further 
sum  of  one  hundred  dollars  a  month  until  the  further  order 
of  the  court  for  the  future  support,  education,  and  mainte- 
nance of  said  minor  children."  From  this  order  the  defend- 
ant has  appealed. 

1.  Whether  the  court  was  authorized  to  modify  the  judg- 
ment entered  in  1884  by  adding  thereto  the  provision  requir- 
ing the  defendant  to  provide  for  the  care,  custody,  and  educa- 
tion of  the  children  is  to  be  determined  by  a  construction  of 
the  provisions  of  the  code  upon  this  subject.  In  jurisdic- 
tions where  procedure  is  not  regulated  by  statute,  but  is  ac- 
cording to  the  rules  and  practice  of  the  court,  such  authority 
is  maintained  upon  the  ground  that  when  chancery  has  once 
acquired  jurisdiction  over  the  subject  matter  it  will  continue 
to  exercise  that  jurisdiction  so  long  and  as  often  as  occasion 
shall  require  for  the  purpose  of  making  its  decree  effective. 
{Holt  V.  Holt,  42  Ark.  495;  Plaster  v.  Plaster,  47  III  290.) 
But,  where  the  procedure  is  regulated  by  statute,  courts  have 
not  this  inherent  power,  and  their  jurisdiction  over  the  sub- 
ject matter  of  the  action,  as  well  as  over  the  parties,  termi- 
nates with  the  entry  of  final  judgment  therein,  except  for  the 
purpose  of  enforcing  the  judgment  and  carrying  out  its  pro- 
visions, or  for  correcting  any  mistakes  in  the  record  upon 
proper  application  therefor.  The  judgment  becomes  final 
upon  its  entry,  not  only  as  to  the  matters  actually  determined, 
but  also  as  to  every  other  matter  which  the  parties  might 
have  litigated  in  the  cause  and  have  had  decided  (Kamp  v. 
Kamp,  59  N.  Y.  212.)  In  a  majority  of  the  states,  however, 
express  authority  is  given  to  the  court  by  statute  to  make 
changes  in  its  judgments  from  time  to  time  as  circumstances 
may  justify.  (^  Buckminster  v,  Buckminster,  38  Vt. 
248;  88  Am.  Dec.  652;  Campbell  v.  Campbell,  37  Wis.  208.) 
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But  the  changes  which  may  thus  be  made  are  Umited  to  the 
cases  and  conditions  expressed  in  the  statute  by  which  they 
are  authorized.  In  Erkenbrach  v.  Erkenbrach,  96  N.  Y. 
456,  after  holding  that  this  authority  in  that  state  is  purely 
statutory,  the  court  said :  "The  statute  carefully  defines  the 
various  causes  for  which  a  divorce  may  be  alloVed,  the  re- 
lief which  may  be  granted  in  such  actions  during  the  pend- 
ency thereof,  and  by  its  final  decree,  and  the  cases  in  which 
the  courts  may  make  further  orders.  The  legislature  has 
assumed  to  legislate  upon  the  subject,  and  has  defined  the 
purposes  for  which  an  order  may  be  made  by  the  courts  after 
final  decree.  By  expressly  authorizing  an  order  to  be 
made  after  judgment  providing  only  for  the  'care,  custody, 
and  education  of  the  children  of  the  marriage,'  it  has  im- 
pliedly prohibited  such  an  order  for  any  other  cause."  To 
the  same  effect  is  the  provision  of  section  4  of  the  Civil  Code 
of  this  state,  which  declares :  "The  code  establishes  the  law 
of  this  state  respecting  the  subjects  to  which  it  relates."  The 
codes,  however,  are  to  be  construed  as  a  single  statute,  and 
upon  this  subject  gfeetion  577  of  the  Code  of  Civil  Procedure 
must  be  read  in  connection  with  sections  138  and  139  of  the 
Civil  Code.    These  sections  are  as  follows: 

"Sec.  138.  In  an  action  for  divorce  the  court  may  before 
or  after  judgment  give  such  direction  for  the  custody,  care, 
and  education  of  the  children  of  the  marriage  as  may  seem 
necessary  or  proper,  and  may  at  any  time  vacate  or  modify 
the  same." 

"Sec.  139.  Where  a  divorce  is  granted  for  an  offense  of 
the  husband,  the  court  may  compel  him  to  provide  for  the 
maintenance  of  the  children  of  the  marriage,  and  to  make 
such  suitable  allowance  to  the  wife  for  her  support  during 
her  life,  or  for  a  shorter  period,  as  the  court  may  deem  just, 
having  regard  to  the  circumstances  of  the  parties  respective- 
ly ;  and  the  court  may  from  time  to  time  modify  its  orders  in 
these  respects." 

In  Howell  v.  Howell,  104  Cal.  45,  43  Am.  St.  Rep,  70,  it 
was  held  that  when  the  original  decree  of  divorce  made  no 
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provision  for  an  allowance  to  the  wife  for  her.  support,  the 
court  had  no  jurisdiction  thereafter  to  make  an  order  com- 
pelling the  husband  to  pay  alimony  to  her;  that,  if  no  order 
for  its  payment  was  included  in  the  decree  of  divorce,  there 
was  nothing  to  "modify,"  and  Jhat  such  subsequent  order 
was  void.  Under  the  reasoning  in  that  case,  it  must  be  held 
that  by  the  failure  to  make  provision  in  the  decree  for  the 
maintenance  of  the  children,  the  court  had  no  authority  un- 
der this  section  to  make  the  order  appealed  from.  The  de- 
cision in  Wilson  v.  Wilson,  45  Cal.  399 ;  cited  by  the  respon- 
dent, was  made  prior  to  the  adoption  of  the  codes,  and  un- 
der a  statute  which  expressly  authorized  the  court  to  make 
an  order  subsequent  to  the  judgment  for  the  maintenance  of 
the  children  of  the  marriage  (Stats.  1851,  sec.  7,  p.  187),  but 
cannot  be  regarded  as  an  authority  under,  different  provis- 
ions of  the  code.  Whether  the  court  has  power  under  sec- 
tion 138  of  the  Civil  Code  to  make  such  subsequent  order  for 
the  "care,  custody,  and  education"  of  the  children,  was  not 
involved  in  the  case  of  Howell  v.  Howell,  supra,  and  was  ex- 
pressly stated  in  the  opinion  therein  not  to  have  been  con- 
sidered. The  Revised  Statutes  of  New  York  (2  N.  Y.  Rev. 
Stats.,  sec.  59,  p.  148)  contain  provisions  similar  to  those  of 
section  138  of  the  Civil  Code,  and  in  Erkenbrach  v.  Erken- 
brack,  supra,  it  was  held  by  the  court  of  appeals  of  that  state, 
in  construing  this  section  of  the  statute,  that,  as  it  author- 
ized the  court  to  make  an  order  after  judgment  for  the  "care, 
custody,  and  education"  of  the  children  of  the  marriage,  it 
must  be  assumed  that  provision  for  the  expenses  reasonably 
to  be  incurred  for  the  accomplishment  of  these  objects  was 
within  the  intention  of  the  legislature  in  framing  the  sec- 
tion. This  ruling  was  followed  in  McKay  v.  Superior  Court, 
120  Cal.  143,  wherein  it  was  determined  that  under  the  pro- 
vision of  section  138  of  the  Civil  Code  the  superior  court  had 
jurisdiction  to  entertain  the  application  of  the  plaintiff  and 
to  make  an  order  thereon. 

2.  McKay  v.  Superior  Court,  supra,  was  an  original  ap- 
plication to  this  court  for  a  writ  of  review,  and  the  only  ques- 
tion presented  for  consideration  was  the  jurisdiction  or  poweT 
of  the  superior  court  to  make  the  order;  but,  whether  the 
facts  before  the  court  justified  it  in  the  exercise  of  this  power. 
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or  whether  the  order  was  broader  in  its  scope  than  was  justi- 
fied by  the  evidence  presented  therefor,  was  not  involved  or 
presented  for  consideration.  These  questions  are  presented 
upon  the  present  appeal,  and  upon  an  examination  of  the  evi- 
dence before  the  superior  court  we  are  of  the  opinion  that  it 
was  not  authorized  to  include  in  its  ord^r  any  direction  for 
the  payment  by  the  defendant  of  the  expenses  incurred  pior 
to  making  the  application.  It  clearly  appears  from  the  bill 
of  exceptions  that  Mr.  Polastri,  immediately  upon  his  mar- 
riage with  the  plaintiff  took  the  children  into  his  family,  and 
that  since  that  time  has  cared  for  them  and  paid  all  the  ex- 
penses of  their  support  and  education ;  and  the  plaintiff  testi- 
fied that,  as  far  as  any  compensation  for  past  support  is  con- 
cerned, it  would  be  to  recompense  Mr.  Polastri  for  moneys 
that  he  has  spent  upon  these  children.  Section  209  of  the 
Civil  Code  provides :  "The  husband  is  not  bound  to  maintain 
his  wife's  children  by  a  former  husband ;  but,  if  he  receives 
them  into  his  family  and  supports  them,  it  is  presumed  that 
he  does  so  as  a  parent ;  and  where  such  is  (lie  case  they  are  not 
liable  to  him  for  their  support,  nor  he  to  them  for  their  ser- 
vices." The  plaintiff  does  not  claim  to  have  expended  any 
money  in  the  support  or  education  of  the  children,  other  than 
that  expended  by  Mr.  Polastri,  and,  under  the  provisions  of 
this  section,  he  could  have  no  claim  upon  the  defendant  for 
his  support  of  the  children.  The  provisions  of  section  138 
cannot  be  made  a  substitute  for  an  action,  or  give  to  him  the 
right  to  assert  through  the  plaintiff  a  claim  which  he  could 
not  himself  make.     (Johiuon  v.  Ousted,  74  Mich.  437.) 

The  provisions  of  section  138  ai'e  in  their  nature  prospect- 
ive, and  the  use  of  the  term  "direction"  instead  of  "payment" 
implies  that  the  action  of  the  court  is  to  be  limited  to  the 
*'care,  custody,  and  education"  which  the  children  are  sub- 
sequently to  receive  under  its  directions.  If  the  original 
decree  had  contained  a  provision  upon  this  subject,  such  pro- 
vision would  have  been  the  measure  of  the  rights  and  liabil- 
ities of  the  parties  to  the  suit  until  the  courts  should  make 
some  modification  thereof;  and  until  the  court  had  given 
some  direction  for  the  subsequent  care  and  education  of  the 
children,  there  could  be  no  liability  on  the  part  of  the  de- 
fendant for  the  expenses  that  might  be  incurred  thereunder. 
Manifestly,  the  court  could  give  no  direction  for  the  care 
and  education  of  the  children  prior  to  its  order,  and,  in  the 
absence  of  such  direction,  no  liability  would  exist  against 
the  defendant,  and  no  obligation  could  be  created  against 
him.    In  Kendall  v.  Kendall,  5  Kan.  App.  688,  the  minor 
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children  had  been  awarded  to  the  mother,  but  no  provision 
was  made  in  the  decree  for  their  support.  Subsequently, 
upon  the  application  of  the  mother,  the  court  directed  the 
payment  of  a  certain  sum  by  the  father  for  their  support, 
and  that  this  payment  should  commence  at  the  date  of  the 
original  decree.  Upon  appeal  this  portion  of  the  order 
was  reversed,  and  the  court  directed  that  the  payments 
should  commence  at  the  date  of  the  modification  of  the  order, 
and  not  from  the  date  of  the  original  decree.  In  Washburn 
V.  Cailin,  97  N.  Y.  623,  the  general  term  had  made  an 
order  requiring  the  defendant  to  pay  the  expenses  incurred 
during  the  previous  nine  years,  but  the  court  of  appeals 
modified  this  order  by  restricting  such  payment  to  the  ex- 
penses incurred  subsequent  to  filing  the  petition. 

The  question  of  the  father's  liability  for  the  care  and  sup- 
port of  his  children  after  a  decree  of  divorce,  in  which  their 
custody  has  been  awarded  to  the  mother,  has  been  frequently 
presented  in  actions  brought  therefor  by  strangers,  or  by  the 
mother,  and  courts  have  almost  invariably  held  that  an 
action  against  him  to  enforce  such  Uability  could  not  be 
maintained.  {Finch  v.  Finch,  22  Conn.  411;  Ramsey  v. 
Ramsey,  121  Ind.  215;  Burritt  v.Burritt,  29  Barb.  124;  Har- 
ris V.  Harris,  5  Kan.  46;  Hancock  v.  Merrick,  10  Cush.  41; 
Brown  v.  Smith,  19  R.  I.  319;  HaU  v.  Green,  87  Me.  122;  47 
Am.  St.  Rep.  311.)  A  contrary  holding  was  made  in  Pret- 
zinger  v.  Pretzinger,  45  Ohio,  452,  4  Am.  St.  Rep.  542,  but  as 
was  said  in  Brown  v.  Smith,  supra,  this  case  is  opposed  to  the 
preponderance  of  American  authorities  upon  this  subject; 
and  in  a  subsequent  case  in  the  same  state  (Fulton  v.  Fulton, 
52  Ohio,  229,  49  Am.  St.  Rep.  720)  the  ruling  therein  was 
materially  modified.  So  far  as  the  right  of  the  wife  to  re- 
cover for  past  expenses  incurred  by  her  is  involved,  the  prin- 
ciple is  the  same  whether  the  application  is  made  in  an  in- 
dependent action  or  through  a  motion  in  the  original  case. 
The  jurisdiction  which  the  court  retains  in  the  original 
case,  either  by  express  reservation  in  its  decree,  or  which  it 
has  by  authority  of  statute,  to  modify  its  judgment  with  ref- 
erence to  the  custody  and  education  of  the  children,  or  to 
make  a  new  order  in  reference  thereto,  is  not  for  the  purpose 
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of  reimbursing  her  for  any  expenditures  she  may  have  vol- 
untarily made  in  that  behalf,  but  to  provide  for  such  ex- 
peni?es  as  may  be  subsequently  incurred  by  reason  of  the  di- 
rection (hat  may  be  given  regarding  such  care  and  educa- 
tion. The  children  are  not  parties  to  the  litigation  for  the 
ilivorcc,  and  the  jurisdiction  thus  retained,  or  which  the 
court  is  authorized  to  exercise,  is  to  be  exercised  in  their 
behalf;  but,  if  they  have  already  been  sufficiently  cared  for 
by  the  voluntary  act  of  the  mother,  or  of  strangers,  the  court 
is  not  empowered  to  compel  the  father  to  reimburse  these 
persons  for  such  expenses.  (See  Loveren  v.  Loveren,  100 
Cal.  493;  Lacey  r.  Lccey,  108  Cal.  45.)  Section  208  of  the 
Civil  Code  declares  that:  "A  parent  is  not  bound  to  com- 
pensate the  other  parent  or  a  relative  for  the  voluntary  sup- 
port of  his  child,  without  an  agreement  for  compensation." 
The  order  is  reversed,  and  the  superior  court  is  directed  to 
make  such  order  in  the  premises  as  will  be  consistent  with 
the  views  herein  expressed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 


[L.  A.  No.  521.    Department  One.— Jms  16,  1899.] 

H.  J.  ALLISON,  Appellant,  v.  BOARD  OF  EDUCATION, 
et  cetera,  et  al.,  Respondents. 

BoABo  OF  Education — Emploticent  of  Janitor — PBETEaiENCE  of 
Ex-Union  Soldiers — ^Mandamus. — ^An  ex-Union  sbldier  who  was 
employed  for  one  year  as  janitor  by  the  board  of  education  of 
a  school  district,  and  who,  after  the  expiration  of  his  term  of  em- 
ployment, was  superseded  by  another  appointee,  not  preferred 
under  the  act  of  March  31,  1891,  providing  for  the  preference  of 
honorably  discharged  ex-Union  soldiers,  sailors,  and  marines  of 
the  war  of  the  Rebellion,  in  appointments  for  public  office,  can- 
not maintain  a  proceeding  in  mandate  to  compel  a  preference  of 
himself  for  the  appointment  without  a  showing  )that  he  was  the 
only  man  coming  under  the  provisions  of  the  act  ^ho  was  desirous 
of  the  appointment. 
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APPEAL  from  a  judgment  of  the  Superior  CJourt  of  San 
Bernardino  County.    Frank  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rolfe  &  Rolfe,  for  Apppellant. 

Mandamus  is  the  proper  remedy  to  enforce  the  right  of 
preference  given  by  the  statute.  (Sullivan  v,  Gilroy,  55 
Hun,  285.) 

James  Hutchings,  T.  C.  Chapman,  and  J.  W.  Stephenson, 
for  Respondents. 

It  not  appearing  that  there  are  not  others  equally  en- 
titled to  the  office,  and  equally  desirous  of  having  it,  plaintiff 
does  not  show  any  right  to  the  office,  or  any  exclusion  from 
an  office  to  which  he  is  entitled;  and  he  cannot  maintain 
a  mandaraua  proceeding.  (Code  Civ.  Proc,  sec.  1085 ;  State 
V,  Commissioners  of  Wayne  Co.,  57  Ohio  St.  86.) 

GAROUTTE,  J. — This  is  a  proceeding  in  mandate  lo 
compel  the  board  of  education  of  the  city  of  San  Bernardino 
school  district  to  prefer  the  plaintiff  for  appointment  and 
employment  as  a  janitor  of  the  high  school  building  of 
said  city,  and  to  retain  and  continue  him  as  such,  under 
an  act  of  the  legislature,  approved  March  31,  1891,  he  being 
an  honorably  discharged  ex-Union  solider  of  the  war  of  the 
Rebellion.  This  act  is  entitled,  "An  act  to  provide  for,  in- 
sure and  maintain  preference  in  the  appointment,  employ- 
ment and  retention  in  public  service  and  public  works  of 
the  state  of  California,  of  honorably  discharged  ex-Union 
soldiers,  sailors,  and  marines  of  the  war  of  the  Rebellion." 
The  petitioner  was  employed  for  the  period  of  one  year  as 
janitor,  and  a  few  days  prior  to  the  expiration  of  the  term 
was  discharged  and  another  party  apppointed  to  the  place. 
After  the  expiration  of  the  year  he  began  this  proceeding.  A 
demurrer  was  sustained  to  the  petition,  and  this  appeal  was 
taken  from  the  judgment  entered  thereon. 

Respondents  advance  many  reasons  why  the  action  of  the 
trial  court  should  be  sustained.  We  will  notice  but  a  single 
one.  The  life  of  petitioner's  contract  with  the  board  of  .educa- 
tion ha\dng  expired  before  this  proceeding  was  inaugurated, 
the  purpose  of  the  writ  can  only  be  to  compel  his  appoint- 
ment to  the  position  by  the  board  of  educat^on.^^  ^^^^ j5^^^- 
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peais  that  no  vacancy  exists  in  the  position^  and,  therefore, 
the  mandate  sought  must  not  only  order  an  appointment  of 
petitioner,  but  must  first  oust  the  present  incumbent,  and 
thereby  create  a  vacancy.  Even  assuming  that  the  scope 
of  the  writ  of  mandate  may  be  so  broad,  still  the  showing 
made  by  the  petition  is  not  sufficient.  If  only  a  man  with 
the  qualifications  of  petitioner  is  entitled  to  the  place,  and 
the  party  filling  the  place  has  not  those  qualifications,  still 
these  facts  alone  do  not  show  a  case  where  petitioner  is  en- 
titled to  the  writ.  If  a  man  filling  the  demands  set  forth 
in  the  act  of  the  legislature  has  the  preference,  then  this 
petitoner  does  not  show  but  that  there  are  hundreds  of  men 
possessing  the  qualifications  that  he  possesses  who  are  ready 
and  willing  and  anxious  to  be  employed  as  janitor  by  this 
board  of  education.  If  there  be  other  ex-Union  soldiers 
equally  qualified  with  petitioner,  he  has  no  absolute  right  to 
the  place  and  the  board  cannot  be  compelled  by  mandate 
to  appoint  him.  In  other  words,  he  would  only  be  entitled 
to  the  writ  upon  a  showing  made  that  he  was  the  only  man 
coming  within  the  provisions  of  the  act  who  was  desirous 
of  the  appointment.  The  petition  before  us  entirely  fails 
to  make  such  a  showing. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac.  No.  539.    Department  One.— June  10,  1899.] 

S.   R.    JOHNSON,   Appellant,    v.   CHARLES   WESLEY 

REED,  et  al..  Defendants.     MAX  BROOKS,  Respondent. 

AcnoN  TO  Vacate  Foreclosubb  and  Deed — Motion  for  New  TaiALrr- 
Pbesumftion  of  Pendenot. — In  an  action  to  vacate  a  decree  of 
foreclosure,  and  a  deed  executed  thereunder,  and  to  be  allowed  to 
redeem,  where  the  complaint  shows  that  a  motion  for  a  new  trial 
was  made  in  the  original  action,  in  the  absence  of  any  averment 
to  the  contrary,  it  will  be  presumed  that  the  motion  is  still  pend:ii<r 
and   undetermined. 

Id. — ^Abandonment  of  Motion  by  Codefendant. — An  averment  that 
one  of  the  codefendants  in  the  foreclosure  suit  had  changed  his 
attorneys  and  abandoned  the  motion,  is  insufiicient  to  show  that 
the  plaintiff  here  was  precluded  from  prosecuting  his  own  motion, 
or  from  appealing  from  the  judgment  in  the  original  action. 

Id. — Independent  Action — Grounds  Available  in  Original  Action. — 
The  plaintiff  in  an  independent  action  to  vacate  a  judgment  rcu- 
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dcred  in  another  action  cannot  avail  himself  ot  any  grounds  which 
were  available  to  him  in  the  original  action,  and  which  he  has 
Bought  to  have  reviewed  bj  motion  for  a  new  trial  therein,  and 
might  have  had  reviewed  upon  appeal. 
Id. — ^InSUVFICISNT  Ck>lC7LAI]YT— Peematuu  FbBBOLOSinn— Fbaud— 
ADJUDiCATioir. — A  complaint  in  an  action  to  set  aside  a  lore- 
closure  decree  and  sale,  which  averred  that  one  of  the  defend- 
ants to  such  action  had  fraudulently  induced  the  premature  com- 
mencement of  the  foreclosure  suit,  that  he  might  obtain  title  imder 
the  sale,  and  that  the  answer  therein  showed  that  the  time  to 
commence  the  action  had  been  extended,  and  that  judgment  was 
rendered  for  the  plaintiff,  shows  on  its  face  that  the  court  must 
have  found  and  adjudged  that  the  action  was  not  premature,  and 
is  insufficient  to  show  any  fraud,  or  any  ground  for  relief. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    John  C.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
George  H.  Maxwell,  and  R.  M.  F.  Soto,  for  Appellant. 
L.  L.  Solomons,  for  Respondent. 

HARRISON,  J. — It  is  alleged  in  the  complaint  herein 
that  in  an  action  brought  to  foreclose  a  mortgage  executed  by 
the  plaintiff  to  the  defendant  Brooks,  the  defendants  filed  an 
answer  setting  up  as  a  defense  that  the  action  was  premature- 
ly brought  by  reason  of  the  fact  that  the  time  for  the  pay- 
ment of  the  note  secured  by  the  mortgage  had  been  extended 
to  a  date  subsequent  to  the  commencement  of  the  action ; 
that  .the  cause  was  tried  and  judgment  rendered  in  favor  of 
the  plaintiff  therein ;  that  thereafter  the  plaintiff  herein  filed 
and  served  a  notice  of  his  intention  to  move  for  a  new  trial, 
and  that  a  bill  of  exceptions  based  upon  said  notice  had  been 
settled,  allowed  and  filed  in  said  action,  and  that  an  affi- 
davit to  be  used  on  said  motion  had  also  been  filed;  that 
under  said  judgment  the  property  described  in  the  mortgage 
had  been  sold  to  the  mortgagee  and  a  deed  therefor  executed 
to  him;  that  the  proceeds  of  said  sale  being  insufficient  to 
satisfy  the  judgment,  a  judgment  for  the  deficiency  had  been 
docketed  against  the  plaintiff  herein,  and  that  an  execution 
hod  been  issued  upon  said  deficiency  judgment,  and  certain 
personal  property  sold  by  virtue  thereof  to  one  of  the  defend- 
ants herein.  The  complaint  further  alleges  that  prior  to  tlie 
commencement  of  said  action  the  defendant,  Charles  W. 
Reed,  induced  the  mortgagee  to  violate  his  agreement  for  the 
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extension  of  payment  and  to  commence  the  action  for  fore- 
closure before  the  said  period  of  extension  had  expired,  and 
agree  with  him  that  the  said  action  should  be  prosecuted 
to  final  judgment  and  a  sale  thereunder,  and  that  the  prop- 
erty should  be  thereafter  sold  and  transferred  to  him,  the 
said  Reed;  that  the  mortgaged  property  was  of  much  greater 
value  than  the  amount  of  the  mortgage  debt;  but  that  it  was 
also  agreed  between  them  that  upon  the  sale  under  the  judg- 
ment a  deficiency  should  be  left,  and  that  an  execution 
should  be  issued  upon  said  deficiency  judgment,  and  certain 
personal  property  of  the  plaintiff  herein  sold  thereunder; 
that  the  said  agreement  was  carried  into  effect,  and  that  all 
of  the  proceedings  were  had  with  the  fraudulent  purpose 
and  design  of  said  Reed  to  defraud  the  plaintiff  of  his  in- 
terest in  the  mortgaged  property.  Plaintiff  therefore  asks 
a  judgment  vacating  the  judgment  of  foreclosure  and  cancel- 
ing and  annulling  the  deed  issued  under  the  sale  upon  said 
judgment,  and  allowing  him  to  redeem  the  property,  and 
setting  aside  the  sale  of  the  personal  property  and  restoring 
him  to  the  possession  thereof.  The  defendant  Brooks,  who 
apppears  to  be  the  only  person  served  with  the  complaint, 
demurred  thereto,  and  his  demurrer  having  been  sustained 
judgment  was  entered  in  his  favor,  from  which  the  plaintiff 
has  appealed. 

1.  It  is  not  alleged  in  the  complaint  whether  the  motion 
for  a  new  trial  in  the  original  action  has  been  determined  or 
not.  In  the  absence  of  any  averment  upon  the  subject  it 
must  be  assumed  that  the  motion  is  still  pending  and  unde- 
termined. The  fact,  as  averred  in  the  complaint,  that  one 
of  the  defendants  therein  had  changed  its  attorneys,  and 
that  such  attorneys  had  abandoned  all  the  rights  of  that  de- 
fendant upon  the  motion  for  a  new  trial,  did  not  preclude 
the  plaintiff  herein  from  prosecuting  his  own  motion  there- 
for or  from  apppealing  from  the  judgment  therein.  As  all 
the  facts  upon  which  the  i)laintiff  claims  that  the  judgment 
of  the  court  was  unauthorized  were  set  up  in  his  answer  to 
the  foreclosure  suit,  it  must  be  assumed  that  the  court  found 
that  they  were  unsustained  by  the  evidence.  If  such  wa-i 
not  the  fact,  or  if  the  judgment  therein  was  rendered  by 
reason  of  any  error  or  irregularity  in  the  procedure,  such 
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error  must  be  cured  through  the  proceedings  for  a  new  trial. 
If,  however,  it  be  the  fact  t^iat  that  court  has  denied  his 
motion  for  a  new  trial,  the  plaintiff  must  seek  a  review  of 
that  order  by  an  appeal  therefrom.  The  correctness  of  a 
judgment  cannot  be  reviewed  in  an  independent  action  upon 
grounds  which  were  available  to  the  litigant  in  the  original 
action,  and  upon  which  he  has  sought  to  have  it  reviewed 
by  a  motion  therein. 

2.  As  the  court  by  giving  judgment  for  the  plaintifif  in 
the  foreclosure  suit  must  have  found  that  the  action  was  not 
prematurely  brought,  it  is  evident  that  the  mortgagee  in 
bringing  the  action  after  the  maturity  of  the  obligation  was 
in  the  exercise  of  his  legal  rights,  and  that  the  action  of  Mr. 
Reed  in  inducing  him  to  bring  the  suit  was  not  with  any 
fraudulent  purpose,  however  much  he  may  have  sought  to 
profit  thereby.  It  may  be  added  that  the  allegations  in  the 
complaint  fail  to  establish  any  fraudulent  purpose  or  conduct 
on  the  part  of  Mr.  Reed.  No  fact  is  alleged  which  either  by 
itself  or  in  connection  with  the  other  portions  of  the  com- 
plaint constitute  a  sufficient  averment  of  fraud. 

The  appeal  herein  is  without  merit,  and  the  judgment  is 
affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac.  No.  003.     Department  Two. — June  10,  1899.] 

SAN  JOAQUIN  VALLEY  BANK,  Respondent,  v.  EMILY 
DODGE  et  al.  Appellants. 

Way  of  Necebsiti  —Title  Under  Fobeclosube  of  Mobtgage — Way 
Otbr  Homestead  cf  Mortgagor. — ^A  way  of  necessity  arises  when 
one  grants  a  parcel  of  lard  surrounded  by  his  other  lands,  or  where 
the  grantee  has  no  access  to  it  from  the  public  road  except 
over  the  land  of  the  grantee,  or  that  of  a  stranger;  and 
this  rule  applies  to  a  grantee  who  takes  title  under  foreclosure 
of  a  mortgage  to  land  so  situated  that  there  is  no  access  thereto 
excepting  across  a  homestead  of  the  mortgagor,  which  was  in- 
cluded in  the  mortgage,  but  was  not  sold  thereunder. 

Id. — Sufficiency  of  Complaint — ^Description  of  Way — Stipulation 
— ^Appeal. — ^A  complaint  to  establish  a  way  of  necessity,  which 
seta  forth  the  facts  as  to  the  ownership  by  the  different  parties, 
and  shows  the  right  to  a  way  of  necessity,  is  not  fatally  defective 
for  not  describing  the  way,  the  location  of  which  the  defendant 
had  the  right  to  dictate;   and  where  the  case  was  tried  oBLi^e 
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theory  that  the  complaint  was  sufficient,  and  the  parties  stipulated 
as  to  the  proper  description  of  the  way,  if  it  should  be  adjudged 
that  one  exists,  the  complaint  will  be  held  suificient  upon  appeal. 

PiXADINO— Aia3TDMENTB--DlSGBKnOH--PBIB8I7VPTIOH.^A]nendment8    to 

pleadings  are  within  the  discretion  of  the  court  below;  and  it  is 
presumed  that  such  discretion  will  be  exercised  in  furtherance 
of  justice,  and  with  a  view  of  disposing  of  cases  upon  their  merits. 
The  appellate  court  will  not  interfere,  unless  such  discretion  is 
abused. 

Id. — ^AkEiTDMENT  TO  Answeb — Statuts  o»  Ldotatiohs — Submission 
or  Cause. — It  is  not  an  abuse  of  discretion  to  refuse  to  allow  an 
amendment  to  the  answer,  so  as  to  plead  the  statute  of  limitations, 
where  the  application  therefor  was  not  made  until  after  the  case 
was  tried  and  submitted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial.  Ed- 
ward I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

Louttit  &  Middlecoff,  for  Appellants. 

The  homestead,  having  been  released  from  the  lien  of  the 
mortgage,  cannot  be  subjected  to  execution,  or  to  any  burden 
imposed  by  the  mortgagee  or  his  successors  in  interest,  and 
cannot  be  taken  upon  execution,  in  whole  or  in  part,  in  an 
action  for  a  way.  (Civ.  Code,  sees.  1240,  1241;  Fitzell  v. 
Leaky,  72  Cal.  477 ;  Beaton  v.  Reid,  111  Cal.  484.)  The  in- 
terest of  the  wife  in  the  homestead  cannot  be  subjected  to 
any  way,  growing  out  of  any  act  on  the  part  of  the  husband. 
(Civ.  Code,  sec.  1242;  Barber  v.  Babel,  86  Cal.  11;  Porter  v. 
Bucher,  98  Cal.  454^,  Sar^  Francisco  v.  Orote,  120  Cal.  59; 
66  Am.  St.  Rep.  155.)  One  tenant  in  common  cannot  cre- 
ate a  way  over  common  property.  (1  Washburn  on  Ease- 
ments, 222;  Crippen  v.  Mores,  49  N.  Y.  63 ;  Palmer  v.  Palmer, 
150  N.  Y.  139 ;  55  Am.  St.  Rep.  653.)  There  can  be  but  one 
way  of  necessity,  and  this  way  must  be  over  the  lands  of  the 
last  grantor  granting  to  the  person  claiming  the  way  of  ne- 
cessity. (1  Washburn  on  Easements,  40, 41,  218.)  The  way 
should  have  gone  over  the  lands  of  parcel  3,  on  foreclosure, 
and  not  over  the  homestead  lands.  (Currier  v.  Howes,  103 
Cal.  431.)  The  creditor  who  creates  the  necessity  for  the  way 
must  bear  the  burden  of  giving  the  way.      {Pettingill  v. 
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Porter,  8  Allen,  1;  85  Am.  Dec.  671;  Russell  v.  Jackson,  2 
Pick.  573;  Lankin  v.  Terwilliger,  22  Or.  97.)  The  home- 
stead, having  been  occupied  by  husband  and  wife  for  five 
years,  no  way  of  necessity  could  be  established  over  it.  (Code 
Civ.  Proc,  sec.  322.)  The  facts  showing  this  appeared  in 
the  answer,  and  this  was  a  sufficient  plea.  {Montgomery  v, 
Locke,  72  Cal.  75;  Manning  v.  Dallas,  73  Cal.  420.)  The 
refusal  of  the  court  to  permit  an  amendment  to  plead  the 
statute  of  limitations  was  an  abuse  of  discretion.  An  ease- 
ment is  subject  to  the  statute  of  limitations.  {Y eager  v. 
Woodruff  (Utah),  53  Pac.  Rep.  1045.)  The  statute  of  limi- 
tations is  no  longer  regarded  with  disfavor  by  the  courts.  (1 
Ency.  PL  &  Pr.  500;  Gilchrist  v.  Gilchrist,  44  IIow.  Pr.  317 ; 
McQueen  v.  Babcock,  3  Keyes,  428;  White  v.  Turner,  2 
Gratt.  502;  Hibemia  etc,  Soc.  v.  Jones,  89  Cal.  507;  25  Am. 
St.  Rep.  145.) 

Minor  &  Ashley,  for  Respondent. 

The  right  of  way  of  necessity  is  recognized  in  this  state; 
and  the  principles  established  by  the  decisions  in  this  state 
sustain  the  judgment  in  this  case.  (Civ.  Code,  sec.  801, 
subd.  4,  sec.  1104;  Kripp  v.  Curtis,  71  Cal.  63;  Taylor  v. 
Wameky,  55  Cal.  350;  Blum  v.  Weston,  102  Cal.  362;  41 
Am.  St.  Rep.  188,  and  cases  there  cited.) 

COOPER,  C. — Action  to  have  plaintiff  adjudged  owner  of 
a  right  of  way  of  necessity  over  lands  of  defendant  Emily 
.Dodge.  Judgment  for  plaintiflF.  Motion  for  a  new  trial, 
which  was  denied.  Defendant  appeals  from  the  judgment 
and  order.  The  facts,  briefly  stated,  are  as  follows :  On  De- 
cember 3, 1881,  one  Dodge  was  the  owner  of  a  tract  of  land 
which  he  mortgaged  to  one  Hewlett.  In  the  year  1885 
Dodge  recorded  a  declaration  of  homestead  on  a  portion  of 
the  land  so  mortgaged,  which  homestead  was  afterward  duly 
set  apart  by  the  superior  court  to  said  Dodge  in  insolvency 
proceedings.  The  family  of  Dodge  consisted  of  himself  and 
wife,  Emily  Dodge,  one  of  the  defendants  in  this  case. 

On  July  21,  1886,  Hewlett  commenced  an  action  to  fore- 
close his  said  mortgage,  making  Dodge  and  his  wife  Emily 
defendants.  On  October  6,  1886,  the  court  decreed  that 
Hewlett  recover  judgment  against  said  Dodge,  the  mort- 
gagor, for  fifteen  thousand  seven  hundred  and  eight  dollars 
and  eighty  cents,  and  that  the  said  judgment  was  a  lien 
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upon  five  separate  parcels  of  land,  which  are  described  and 
referred  to  in  this  action  as  lots  1,  2,  3,  4,  and  5.  Lot  5  was 
the  homestead  so  selected.  The  decree  directed  the  sale  of 
the  land  in  five  separate  parcels  in  the  order  of  their  number- 
ing and  that  if  sufficient  money  should  be  raised  from  the 
sale  of  the  parcels  numbered  1,  2,  3,  and  4,  that  par- 
cel number  5,  being  the  homestead,  should  not  be  sold. 
On  November  4,  1886,  the  property  described  in  said 
decree  as  lots  1,  2,  3,  and  4  was  sold  to  diflferent  purchasers 
and  sufficient  money  realized  from  the  sale  to  pay  the  judg- 
ment, leaving  the  homestead  unsold  and  free  from  the  mort- 
gage Hen.  At  the  said  sale  one  Ladd  became  the  purchaser 
of  lot  4,  and  the  plaintiff  thereafter,  by  mesne  conveyances, 
prior  to  the  commencement  of  this  action,  became  the  owner 
of  said  lot  4.  The  land  mortgaged  as  a  whole  was  bounded 
on  the  east  by  a  public  highway  known  as  the  Waterloo  road, 
and  the  homestead  is  bounded  on  the  east  by  said  public 
highway.  Lot  numbered  4  is  bounded  easterly  and  south- 
erly by  the  Calaveras  river,  westerly  by  lands  of  strangers, 
and  on  the  north  by  lot  3  and  the  homestead  lot.  The 
homestead  lot  lies  east  of  lot  3  and  thus  forms  the  bound- 
ary of  a  portion  of  the  northerly  line  of  lot  4.  When  lot  4 
was  sold  at  said  foreclosure  sale,  at  all  times  since,  and  now, 
said  highway  known  as  the  Waterloo  road  could  not  be 
reached  except  by  crossing  over  the  homestead  without  cross- 
ing the  lands  of  strangers,  and  plaintiff  is  unable  to  use  and 
enjoy  its  said  property  without  a  way  to  it  from  said  public 
highway.  Dodge  died  in  July,  1893,  leaving  the  defandant, 
Emily  Dodge,  the  sole  owner  of  the  homestead.  The  princi- 
pal question  in  this  case  is  whether  or  not,  by  the  sale  of  lot 
4  under  the  decree  of  court,  the  homestead  was  bur- 
dened with  the  way  of  necessity  from  said  lot  4  to  the  high- 
way. A  way  of  necessity  arises  when  one  grants  a  parcel  of 
land  surrounded  by  his  other  land,  or  where  the  grantee  has 
no  access  to  it  except  over  the  other  land  of  the  grantor  or 
as  an  alternative  by  passing  over  the  land  of  a  stranger.  In 
such  cases  the  grantor  impliedly  grants  a  right  of  way  over 
his  land  as  incident  to  the  purchaser's  occupation  and  the 
enjoyment  of  the  premises  granted.  The  general  rule  is 
not  questioned,  and  if  Dodge,  the  mortgagor,  instead  of  the 
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sheriff  had  sold  lot  4,  and  if  the  homestead  had  not  been 
filed,  the  rule  would,  beyond  question,  apply  to  him.  It  is 
claimed  that  the  rule  does  not  apply  to  the  defendant,  Em- 
ily Dodge,  in  this  case  for  two  reasons :  1.  Because  the  prem- 
ises were  sold  by  the  sheriff  under  order  of  the  court;  and  2. 
Because  of  the  homestead  having  been  filed  prior  to  the  de- 
cree and  sale.  One  of  the  eariiest  cases,  decided  more  than 
one  hundred  years  ago,  is  Howton  v.  Frearson,  8  Term  Rep. 
50.  One  S.  Dalby,  a  widow,  was  seised  for  her  life  of  certain 
lands  in  the  liberty  of  Ockbrook,  which  estate  was  limited 
in  remainder  to  her  son,  J.  J.  Dalby,  in  tail.  The  mother 
died  and  her  said  son  became  entitled  to  the  lands.  By  the 
will  of  the  son  certain  trustees  were  appointed  for  the  sale  of 
the  lands,  and  after  his  death  the  said  trustees  sold  to  the 
plaintiff  in  said  case  three  parcels  of  land,  to  wit,  the  "allot- 
ment,'* "Draycott  field,"  and  "Carr  close,"  and  to  defendant 
the  "upper  meadow."  Soon  after  defendants  purchased, 
the  owners  of  other  portions  of  lands  purchased  at  the  trus- 
tees' sale  closed  up  the  way  over  their  lands  leading  to  de- 
fendants' lands,  the  "upper  meadow."  The  case  was  argued 
at  length  in  Trinity  term  as  to  whether  or  not  the  rule  up- 
plied  to  a  grant  made  by  trustees.  Lord  Kenyon  entt^rtaired 
great  doubt  upon  the  question  and  ordered  that  the  case 
might  bo  argued  again  at  the  next  term.  Upon  the  caU'ing 
of  court  and  before  the  case  was  reargued  the  learned  chief 
justice  said:  "Upon  further  consideration  I  find  it  impos3ible 
to  distinguish  this  from  the  general  case  where  a  man  grants 
a  close  surrounded  by  his  own  land  (in  which  case  the 
grantee  haa  a  way  to  it  of  necessity  over  the  land  of  the 
grantor)  merely  on  the  ground  that  the  plaintiff  conveyed 
to  the  defendant  in  the  character  of  trustee,  for  it  cannot  be 
intended  that  he  meant  to  make  a  void  grant.  There  being 
no  other  way  to  the  defendant's  close  but  over  the  land  of 
one  of  the  persons  who  granted  to  him,  he  was  entitled  to 
such  a  way  of  necessity  upon  the  authority  of  all  the  cases, 
upon  the  principle  that  every  deed  must  be  taken  most 

strongly  against  the  grantor There  are,  I  think,  great 

difi&culties  in  the  question,  but  in  the  other  mode  of  consid- 
ering the  case  those  difficulties  are  gotten  rid  of  altogether 
CXXV.    CaIh  6. 
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and  it  falls  within  all  the  authorities,  which  are  not  contro- 
verted even  by  the  plaintiff."  The  rule  thus  laid  down  by 
Lord  Kenyon  has  ever  since  been  the  rule  in  England  and 
in  this  country.  In  Collins  v.  Prentice,  15  Conn.  39,  38  Am. 
Doc.  61,  it  was  held  to  apply  by  one  purchaser  against  an- 
other at  probate  sale  made  by  executors  under  order  of  court, 
both  purchases  being  made  on  the  same  day  and  as  parts  of 
same  estate.  In  Pemam  v,  Wead,  2  Mass.  202,  3  Am.  Dec. 
43,  it  was  held  to  apply  in  favor  of  a  debtor  as  against  a  cred- 
itor who  had  taken  part  of  the  debtor's  land  under  execution, 
leaving  him  no  passage  to  the  highway.  In  Taylor  v.  Tovm- 
send,  8  Mass.  411,  5  Am.  Dec.  107,  it  was  held  to  apply  in 
favor  of  a  creditor  as  against  a  debtor  when  the  creditor  had 
certain  lands  set  off  to  him  under  execution  but  no  way  of 
reaching  them  except  on  the  lands  of  the  debtor  not  so  set 
apart.  In  the  late  case  of  Schmidt  v.  Quinn,  136  Mass.  575, 
the  rule  was  again  applied  as  against  the  judgment  debtor 
in  favor  of  the  party  holding  under  the  execution.  The 
court,  in  discussing  the  case,  said:  "We  see  no  reason  why 
the  rule  of  law  should  not  be  the  same  where  the  grant  is 
involuntary  as  by  the  levy  of  an  execution,  even  although 
a  right  of  way  might  have  been  expressly  included  in  the 
levy  but  was  not."  It  was  applied  to  purchases  made  by 
tenants  in  common  in  Smyles  v.  Hastings,  22  N.  Y.  217,  and 
to  mutual  deeds  arising  on  the  settlement  of  an  estate. 
(Palmer  v.  Palmer,  150  N.  Y.  139;  55  Am.  St.  Rep.  653.) 
It  was  applied  in  favor  of  mortgagor  purchasing  at  fore- 
closure sale  as  against  the  mortgagee  and  over  lands  not  de- 
scribed in  the  mortgage  in  the  well-considered  case  of  John 
Hancock  Mut.  Life  Ins.  Co.  v.  Patterson,  103  Ind.  582,  53 
Am.  Rep.  550,  and  in  Ellis  v.  Bassett,  128  Ind.  118,  25  Am. 
St.  Rep.  421,  the  same  rule  was  held  to  apply  against  the 
purchaser  from  the  widow  of  Bassett  of  a  five-acre  tract  of 
land  which  had  been  set  apart  to  her  in  partition  proceedings 
in  the  estate  of  her  husband  and  in  favor  of  the  purchaser 
at  administrator's  sale  of  the  other  part  of  the  real  estate. 
This  court  in  Blum  v.  Weston,  102  Cal.  362, 41  Am.  St.  Rep. 
188,  applied  the  same  rule  in  partition  proceedings  as  to  par- 
ties holding  under  the  decree  of  the  court.  The  court  ap- 
proved the  rule  as  announced  in  Ellis  v.  Bassett,  supra,  and 
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held  that  the  decree  had  the  effect  of  vesting  the  title  in  the 
different  parties  and  that  the  rule  would  apply  precisely 
as  if  they  had  conveyed  to  each  other.    Further  authorities 
supporting  the  rule  are:  Russell  v.  Jackson,  2  Pick.  574; 
Jones    on   Easements,   sees.   309-12;   Washburn   on    Ease- 
ments, 261;  Goddard's   Law    of   Easements,    269.       It  U 
claimed  with  considerable  plausibility  that  the  sale  freed 
the  homestead  from  the  lien  of  the  mortgage,  and   that 
under   Civil  Code,  sections  1240-42,  the    homestead  can- 
not be  invaded  even  for  the  purposes  of  a  way  of  necessity. 
We  have  carefully  examined  the  authorities  cited  and  we 
think  the  rule  applies  to  the  homestead  in  this  case.    The 
land  was  all  mortgaged  by  Dodge  for  his  indebtedness.    By 
the  mortgage  and  at  the  date  of  ite  execution  he  authorissed 
the  mortgagee,  in  case  the  debt  was  not  paid,  to  sell  the  land 
for  the  purpose  of  paying  it.     The  filing  of  the  homestead 
only  protected  the  premises  therein  described  from  future 
liabilities,  and  gave  the  mortgagor  or  his  wife  the  right  in 
foreclosure  proceedings  to  have  the  land  not  included  in  the 
homestead  sold  first,  and  if  the  proceeds  should  be  sufficient 
to  pay  the  debt  to  have  the  homestead  reserved  from  sale. 
The  homestead  did  not  relieve  the  property  therein  described 
from  the  lien  of  the  mortgage.    If  the  mortgagor  had  sold 
the  four  lots,  the  defendant  Emily  joining  in  the  deeds,  the 
rule  would  apply  to  them.    The  premises  were  sold  by  Dodge 
through  the  decree  of  court  under  the  authority  given  when 
the  mortgage  was  made,  at  which  time  there  was  no  home- 
stead upon  the  premises.    For  the  benefit  of  defendants  in 
the  foreclosure  proceedings  the  decree  provided  that  the  land 
should  be  sold  in  five  different  \oU,  and  that  if  the  first  four 
lots  could  be  sold  for  enough,  then  lot  5  should  be  saved  as 
a  home.    If  the  purchaser  of  lot  4  could  not  use  the  same  be- 
cause of  no  way  to  reach  it,  and  that  fact  had  been  an- 
nounced at  the  sale,  the  homestead  might  have  had  to  be  sold 
under  the  decree.    To  apply  the  rule  to  the  purchaser  of  lot 
4,  and  against  the  very  person  who  was  benefited  by  its  sale, 
seems  to  us  to  be  just  and  in  accordance  with  the  authorities. 
This  disposes  of  the  vital  point  in  the  case,  and  the  judgment 
of  the  court  below  being  in  accord  with  what  has  been  said, 
we  would  not  feel  justified  in  disturbing  it  for  errors  in  the 
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trial  or  proceedings  unless  material  injury  has  been  done.   It 
is  claimed  that  plaintiflf's  cause  of  action  is  barred  by  the 
statute  of  limitations,  but  it  is  sufficient  to  say  that  the  statute 
is  not  pleaded,  even  if  it  applied  to  the  facts  of  this  case. 
Counsel  seem  to  have  been  of  the  same  opinion,  as  they 
asked  leave  to  file  an  amended  answer  pleading  the  statute 
of  limitations  long  after  the  case  was  tried  and  submitted, 
and  they  now  claim  it  was  error  in  the  court  to  deny  their 
application.    Amendments  to  pleadings  are  left  much  to  the 
discretion  of  the  court  below,  and  it  is  presumed  that  such 
discretion  will  always  be  exercised  in  furtherance  of  justice 
and  with  the  end  in  view  of  disposing  of  cases  upon  their 
merits.     We  cannot  interfere  except  in  cases  where  such 
discretion  is  abused.  In  view  of  the  fact  that  the  application 
was  made  after  the  case  had  been  submitted  and  was  made 
for  the  purpose  of  allowing  defendant  to  plead  the  statute  of j 
limitations,  we  cannot  say  that  the  court  abused  its  discretion.! 
It  is  claimed  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  because  it  states  that  defendant 
Emily  Dodge  is  the  owner  seised  in  fee  and  entitled  to  the 
possession  of  lot  5,  and,  futher,  because  there  is  no  description 
of  the  right  of  way  claimed  in  the  complaint.     The  com- 
plaint seta  forth  the  facts  as  to  the  ownership  by  different 
parties  and  the  claim  of  plaintiff  to  the  way.    It  would  have 
been  difficult  to  describe  a  way  which  had  been  denied  to 
plaintiff  and  the  location  of  which  the  defendant  had  the 
right  to  dictate.    No  demurrer  was  ffied  in  the  court  below 
and  no  objection  was  made  during  the  trial  to  the  complaint 
The  case  was  tried  upon  the  theory  that  it  was  sufficient. 
In  view  of  these  facts,  and  in  view  of  the  fact  that  the  parties 
have  stipulated  as  to  the  proper  description  of  the  way  in 
case  the  law  adjudges  that  one  exists,  we  must  now  hold  the 
complaint  sufficient.    It  is  said  the  evidence  is  insufficient  to 
justify  finding  four  as  to  the  date  of  recording  the  declara- 
tion of  homestead,  and  that  it  was  recorded  September  22, 
1885,  instead  of  December  17th,  as  found  by  the  court.  The 
date  is  wholly  immaterial  as  we  view  the  case.     Granting 
that  the  homestead  was  recorded  September  22d,  it  would 
not  change  the  views  here  expressed.    Other  findings  are  ob- 
jected to,  but  we  think  there  is  evidence  to  support  them. 
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The  questions  asked  of  the  witness  Dodge  to  which  objec- 
tions were  made  do  not  appear  to  have  been  improper.  As 
to  whether  or  not  there  was  a  well-defined  road  along  Cala- 
veras creek,  and  as  to  which  was  the  most  convenient  way  to 
reach  the  highway,  were  facts  tending  to  throw  light  upon 
the  necessity  for  a  way  over  the  lands  of  defendant. 

We  think  the  judgment  and  order  should  be  affirmed,  and 
so  advise. 

Britt,  C,  and  Haynes,  C,  concurred. 
For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affinned. 

Henshaw,  J.,  Temple,  J.,  McFarland,  J. 
Hearing  in  Bank  denied. 


[L.  A.  No.  488.    Department  Two.—June  16,  1899.] 
U.  YNDART,  Respondent,  v.  N.  C.  DEN,  et  al.,  Appellants. 

FOREOLOSUBX  OF   MORTGAGE — SaLK   UNDEB  DEOBEB — ApPEAI/— MODIFICA- 

TioN — ^Excess  of  Interest — Restitution. — Where  mortgaged  prop- 
erty was  sold  under  a  decree  of  foreclosure,  prior  to  an  appeal 
therefrom  which  was  taken  one  day  before  the  time  for  redemption 
expired,  without  any  stay  bond,  and  the  judgment  was  merely  modi- 
fied upon  the  appeal  as  to  an  excess  of  interest  allowed,  and  af- 
firmed in  other  respects,  the  defendant  is  not  entitled  to  have  the 
sale  imder  the  decree  set  aside,  and  is  only  entitled  to  restitution  of 
the  excess  of  interest. 
Id. — ^Discretion  as  to  Restitution — Setoff  of  Rents  and  Profits. — 
The  court  has  discretion  in  the  matter  of  restitution;  and  where 
it  appears  that  the  defendant,  after  the  sale,  received  rents  and 
profits  to  which  the  purchaser  was  entitled,  to  an  amoimt  gieater 
than  the  excess  of  interest  included  in  the  judgment,  the  court 
may,  in  its  discretion,  allow  such  rents  and  profits  as  a  setoff  to 
such  excess. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  denying  an  application  to  set  aside  a  sale 
under  foreclosure  and  to  restore  the  property  sold. 

W.  S.  Day,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  J.  Boyce,  Bishon  &  Wheeler,  and  J.  W.-Taggart, 
for  Appellants. 

Richards  &  Carrier,  for  Respondent.         Digitized  by  Google 
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CHIPMAN,  C. — Appeal  from  an  order  modifying  the 
judgment  herein,  but  refusing  to  set  aside  a  sale  made  under 
the  original  judgment  and  restore  the  property  so  sold. 

The  action  was  for  foreclosure  of  mortgage,  in  which  judg- 
ment was  entered  May  14,  1895.     On  June  8,  1895,  the 
mortgaged  premises  were  sold,  and  on  the  same  day  the 
sheriflF  made  return  of  full  satisfaction  of  the  judgment,  and 
on  December  10,  1895,  his  deed  was  made  to  the  plaintiff  as 
purchaser.    On  December  7,  1895,  the  day  before  the  time 
for  redemption  had  expired,  defendants  apppealed  from  the 
judgment  of  foreclosure  to  this  court;  its  decision  was  ren- 
dered April  23,  1897,  and  is  reported  in  Yndari  v.  Den,  IIG 
Cal.  533 ;  58  Am.  St.  Rep.  200.    The  judgment  here  was 
that  the  original  decree  included  interest  in  excess  of  that 
which  should  be  allowed,  and  the  cause  was  remanded,  with 
directions  to  modify  the  decree  in  this  particular  "as  of  the 
date  when  the  judgment  appealed  from  was  entered;  and 
when  thus  modified  and  entered  the  decree  will  stand  affirm- 
ed."    Remittitur  was  filed  in  the  lower  court  May  26,  1897. 
Thereupon  defendants  served  notice  that  they  would,  on 
June  4, 1897,  move  the  court  to  modify  said  decree,  as  orig- 
inally made  and  entered,  "in  accordance  with  the  decision  of 
the  supreme  court  in  said  matter;"  and  that  "by  virtue  of 
said  modification  and  decision  ....  to  set  aside  the  sale 
of  the  property  made  by  the  sheriff  ....  as  shown  by  the 
return  of  the  sheriff  filed  in  said  cause;  and  to  make  resti- 
tution to  said  defendants  of  all  property  and  rights  lost  by 
the  said  erroneous  judgment  and  decree  of  said  superior 
court,"  et  cetera.     The  motion  was  to  be  heard  upon  the 
papers  on  file  in  said  cause  and  on  the  affidavit  of  defendant 
N.  C.  Den.    In  his  affidavit  defendant  Den  avers  that  he  is 
the  husband  of  defendant  Isabel  Den,  to  whom  the  mort- 
gaged premises  belonged,  and  as  her  agent  has  attended  to 
all  business  connected  with  said  action,  and  is  more  familiar 
with  the  same  than  the  said  Isabel ;  that  the  property  sold 
for  seventeen  thousand  seven  hundred  and  eleven  dollars 
and  one  cent,  and  plaintiff  became  the  purchaser  to  whom 
certificate  of  purchase  was  issued,  and  to  whom  on  Decem- 
ber 10,  1895,  the  sheriff  delivered  his  deed  to  said  property, 
and  that  plaintiff  thereupon  went  into  possession  and  has 
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ever  sinoe  lemained  in  possession  thereof  under  said  deed; 
that  at  that  time  and  now,  said  property  was  of  the  market 
value  of  twenty-five  thousand  dollars,  and  that  the  rents  and 
incomes  amounted  to  two  thousand  five  hundred  dollars, 
which  plaintiff  received,  and  that  the  property  would  now 
sell  for  a  sum  ip  excess  of  the  judgment  as  modified  by  the 
said  supreme  court;  that  the  incomes  have  been  in  excess 
of  the  amount  of  interest  which  would  have  accrued  from 
the  date  the  judgment  was  authorized  to  be  entered  under 
the  order  modifying  the  same. 

Plaintiff  filed  objections,  and  claimed  that  defendant's  ap- 
plication did  not  state  sufficient  grounds  for  the  modifica- 
tion as  asked  nor  for  the  restitution  of  the  property,  and 
that  the  court  has  no  jurisdiction  to  make  such  modifications, 
''there  being  no  judgment  in  force  or  existing,  the  same 
having  been  fully  satisfied  before  appeal  taken" ;  and  "the 
court  has  no  power  to  grant  restitution  for  said  property  as 
applied  for."    With  the  objections  and  in  support  thereof 
plaintiff  made  affidavit  in  which  he  denies  that  the  property 
was  worth  any  sum  over  fifteen  thousand  dollars;  denies 
that  the  incomes  were  two  thousand  five  hundred  dollars, 
or  any  sum  greater  than  the  expenses,  or  that  he  has  re- 
ceived any  sum  greater  than  the  expenses  per  annum ;  avers 
that  it  is  impossible  to  state  whether  or  not  the  property  on 
resale  would  bring  more  than  the  full  amount  of  the  mod- 
ified judgment;  avers  that  no  apppeal  was  taken  until  the 
day  before  redemption  from  the  sheriff's  sale  expired;  that 
immediately  after  the  sale  defendants  stated  to  plaintiff 
that  they  could  not  obtain  water  for  the  preservation  of  the 
premises  and  the  orchards  thereon,  and  that  it  was  impossible 
for  the  said  Isabel,  the  owner  of  the  property,  "to  carry  on 
or  preserve  or  cultivate  said  property,  as  she  had  not  and 
could  not  obtain  the  means  for  the  purpose;  and  she  then 
proposed  that  affiant  (plaintiff)  should  go  into  the  posses- 
sion of  the  property,  take  charge  of  and  care  for  the  same 
and  procure  water  for  the  use  thereof,  and  advance  the  neces- 
sary funds  for  the  care,  management,  and  cultivation  of  the 
same,  upon  the  understanding  and  agreement  that  affiant 
should  hold  possession  and  perform  such  acts  until  the  said 
property  was  redeemed,  or  the  time  for  redemption  had  ex- 
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pired,  and  that  in  case  she  redeemed  the  property  she  would 
pay  affiant  all  costs  and  expenses  incurred  by  affiant  during 
the  time  affiant  had  possession,  and  in  case  she  failed  to 
redeem  the  same  affiant  was  to  make  no  charge  against  her" ; 
avers  that  he  went  into  possession  under  this  agreement, 
which  defendants  afterward  ratified,  and  remained  in  pos- 
session under  said  agreement  until  the  expiration  of  the  time 
of  redemption  and  issuance  of  the  sheriff's  deed;  that  upon 
issuance  of  the  deed  by  the  sheriff  he  was  put  into  formal 
possession  by  writ  of  assistance  issued  out  of  the  court  in 
which  the  action  was  commenced  in  1893,  and  has  remained 
in  possession  ever  since;  that  during  the  period  of  redemp- 
tion he  expended  the  sum  of  thirteen  hundred  dollars  in 
necessary  labor^  in  the  purchase  of  water  and  care  of  the 
premises,  and  to  preserve  the  property  from  being  impaired 
and  destroyed,  and  that  without  such  expenditure  and  care 
the  property  would  have  been  impaired  in  value  at  least 
thirty  per  cent  of  the  price  paid  by  plaintiff  at  the  sheriff's 
sale;  that  plaintiff  was  the  only  bidder  at  the  sale;  that  no 
other  bidder  could  have  been  found  at  that  time  who  would 
have  paid  over  fifteen  thousand  dollars  for  the  property,  and 
that  the  property  was  not  then  worth  the  amount  of  said 
judgment  as  modified  by  said  supreme  court;  that  plaintiff 
* 'received  none  of  the  rents  and  profits  of  said  property,  but 
defendants  received  and  appropriated  to  their  own  use  all 
thereof,  and  the  same  were  in  value  more  than  the  amount  in 
which  said  judgment  was  modified  by  the  supreme  court, 
and  were  of  value  more  than  fifteen  hundred  dollars,  and 
defendants  have  not  paid  or  accounted  to  affiant  for  the 
same."    This  affidavit  of  plaintiff  is  not  controverted. 

The  motion  was  heard  upon  the  foregoing  affidavits  and 
upon  the  judgment-roll  as  contained  in  the  transcript  in  the 
case  on  appeal  here  and  the  decision  of  this  court  of  April 
23,  1897.  The  court  below  modified  the  decree  as  directed 
by  this  court — u  e,,  reduced  the  judgment  from  sixteen 
thousand  nine  hundred  and  twenty-six  dollars  and  seventy 
centB  to  sixteen  thousand  four  hundred  and  fifty-six  dollars 
and  fifty-one  cents,  as  of  the  date  when  the  judgment  was 
entered ;  in  all  other  matters  the  motion  was  denied.  Def end- 

-•-•■--  ■    Dhgithzed  by  LjOOQ IC- 


June,  1899.]  Yndabt  v.  Den.  89 

ante  appeal  from  this  order  on  bills  of  exceptions  in  which 
the  foregoing  proceedings  appear. 

The  first  appeal  was  upon  the  judgment-roll  alone,  and 
no  stay  bond  was  filed.  The  only  error  corrected  by  the 
appeal  was  in  the  computation  of  interest.  The  judgment  of 
the  trial  court  was  not  reversed;  it  was  modified  in  this  one 
particular  of  interest,  which  the  court  below  found  to  amount 
to  four  hundred  and  seventy  dollars  and  nineteen  cents,  and 
the  judgment  was  to  retain  its  date  as  when  first  entered  and 
when  modified  to  stand  afiirmed. 

Section  957  of  the  Code  of  Civil  Procedure  provides  as 
follows:  "When  the  judgment  or  order  is  reversed  or  mod- 
ified the  court  may  make  complete  restitution  of  all  property 
and  rights  lost  by  the  erroneous  judgment  or  order,"  et 
cetera.  Section  1049  of  the  Code  of  Civil  Procedure  pro- 
vides as  follows:  "An  action  is  deemed  to  be  pending  .... 
until  the  time  for  appeal  has  passed,  unless  the  judgment 
is  sooner  satisfied." 

The  judgment  was  satisfied  against  the  will  of  appellants, 
and  section  1049  in  such  case  cannot  be  invoked  to  abridge 
the  right  of  appeal.    (Kenney  v.  Parks,  120  Cal.  22.) 

Section  957  is  not  mandatory  upon  the  court,  but  the 
power  to  make  restitution  rests  in  the  discretion  of  the  court. 
(Spring  Valley  W.  W.  v.  Drinkhouae,  95  Cal.  220.)  Leav- 
ing out  of  view,  for  the  moment,  the  undenied  agreement 
set  up  in  plaintiflf's  affidavit,  defendants  lost  no  rights  or 
property  by  the  execution  of  the  judgment  before  the  right 
of  appeal  had  expired  except  in  the  single  item  of  the  ex- 
cess of  interest  included  in  the  judgment.  Complete  justice 
w^ill  be  done  defendants  by  repayment  of  this  excess,  to  wit, 
four  hundred  and  seventy  dollars  and  nineteen  cents;  and 
the  statute  does  not  contemplate  any  greater  relief  than  the 
"restitution  of  all  property  and  rights  lost  by  the  erroneous 
judgment  or  order."  Where  the  judgment  is  not  reversed, 
a  different  situation  exists  from  that  where  there  is  a  modi- 
fication which  does  not  disturb  the  foundation  of  the  sale. 
This  distinction  is  pointed  out  in  Hewitt  v.  Dean,  91  Cal. 
617;  25  Am.  St.  Rep.  227. 

Do  the  matters  set  up  in  plaintiff's  affidavit  work  a  setoff 
to  defendant's  right  to  have  restored  to  them  the  excess  of 
interest  included  in  the  judgment?  It  will  be  noticed  that 
there  was  no  agreement  as  to  which  of  the  parties  was  to 
have  the  rents  and  profits  of  the  property.  Plaintiff  was 
entitled  by  law  to  the  rents  during  the  period  of  redemption. 
(Code  Civ.  Proc,  sec.  707;  Walker  v.  McCusker,  71  Cal. 
594.)     In  support  of  the  order  it  must  be  assumed  that  the 
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facts  stated  iu  plaintiff's  affidavit  are  true.  It  is  there  stated 
that  defendants  received  of  rents  and  profits  a  sum  greater 
than  the  excess  of  interest  included  in  the  judgment.  In 
dealing  with  the  question  of  defendants'  right  to  restitution 
we  think  the  court  could  take  into  consideration  the  rents 
received  by  defendants.  We  are  unable  to  discover  from  the 
facts  as  they  appear  that  the  court  erred  in  its  conclusion, 
and  it  is  advised  that  the  order  be  affirmed. 

HayneS;  0.,  and  Britt,  C.^  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed.  McFarland,  J.,  Henshaw,  J.,  Temple,  J. 


[S.  F.  No.  1119     l>epartment  Two.— June  16,  1899.] 

HELEN  M.  MOORE,  Appellant,  v.  ALICE  HOFFMAN  and 
WILLIAM  C.  HOFFMAN,  Itespondents. 

Estates  of  Deceased  Persons — Pbobate  Homestead— Tenanct  cr 
Common — ^Right  of  Possession. — ^The  right  of  possession  of  a 
probate  homestead  set  apart  out  of  the  estate  of  a  deceased  per- 
son to  the  widow  and  minor  children,  the  title  of  one-half  of 
which  was  to  go  to  the  widow,  and  the  other  half  to  the  minor 
children,  is  in  the  widow  and  minor  children  during  their  minority; 
and  after  their  majority  their  rights  as  tenants  in  common  are  only 
in  the  nature  of  those  of  remaindermen  or  reversioners,  and  the 
widow  is  entitled  to  the  possession  of  the  homestead,  so  long  as 
she  desires  to  maintain  it,  and  until  it  is  legally  eztingmshed ;  and 
neither  an  adult  child  nor  the  grantee  of  such  child  is  entitled  to 
be  let  into  possession  with  the  widow,  as  a  tenant  in  oommon. 

Id. — PuBFOSE  OF  Homestead. — ^The  purpose  of  a  homestead  is  to  se- 
cure a  home  to  each  and  all  of  those  clothed  with  the  homestead 
right;  and  the  power  of  one  not  clothed  with  such  right  to  enter 
into  possession,  as  a  tenant  in  common,  and  interfere  with  the 
occupancy  and  control  by  the  homestead  claimants,  would  be  in- 
consistent with  the  nature  of  a  homestead,  and  violative  of  the 
purpose  for  which  it  is  created.  The  homestead  is  a  place  of  abode 
for  the  family,  and  no  act  of  any  member  of  the  family  can  in 
any  way  prejudice  the  right  of  the  others  to  occupy  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    J.  H.  Logan,  Judge.        „^,^,,^,,^  Google 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  B.  Younger,  for  Appellant. 

Plaintiff,  on  the  death  of  her  husband,  became  the  head 
of  the  family.  (Estate  of  Moore,  57  Cal.  443 ;  In  re  Moore, 
72  Cal.  341;  Tyirell  v,  Baldwin,  78  Cal.  470.)  Her  rights 
of  occupancy  of  the  homestead  cannot  be  interfered  with,  so 
long  as  she  chooses  to  occupy  it  as  such.  (Phelan  v.  Smith, 
100  Cal.  163;  Hoffman  v.  Newhaua,  30  Tex.  633;  98  Am. 
Dec.  492;  Keyes  v.  Hill,  30  Vt.  759;  Trotter  v.  Trotter,  31 
Ark.  145;  Nicholas  v.  Purczell,  21  Iowa,  265;  89  Am.  Dec. 
572;  Walters  v.  People,  21  111.  178;  French  v.  Stratton,  79 
Mo.  560;  Ailey  v.  Burnett,  134  Mo.  313.) 

Frank  M.  Stone,  for  Re-^pondents. 

McPARLAND.  J. — Plaintiff  avers  in  her  complaint  that 
she  is  the  owner  of  the  undivided  one-half  of  certain  de- 
scribed land,  and  is  entitled  to  the  possession  thereof,  and 
that  defendants  are  unlawfully  in  possession  of  said  land; 
and  she  prays  for  the  recovery  of  the  possession  of  the  land 
from  defendants,  with  damages,  et  cetera.  The  defendants, 
in  their  answer,  admit  that  plaintiff  is  the  owner  and  entitled 
to  possession  of  the  undivided  one-third  of  the  premises  (and 
afterward,  at  the  trial,  admitted  that  she  was  entitled  to  one- 
half)  ;  but  they  say  that  the  defendant  Alice  is  the  owner 
of  an  undivided  interest  in  the  land  as  tenant  in  common 
with  plaintiff,  and  they  claim  only  the  right  to  liold  pos- 
session jointly  with  plaintiff  as  tenant  in  common.  The 
jury  found  for  the  defendants,  for  whom  judgment  was  ren- 
dered; and  plaintiff  appeals  from  the  judgment  and  from 
an  order  denying  her  motion  for  a  new  trial. 

Appellant  makes  many  points  for  a  reversal  which,  under 
our  view  of  the  case,  need  not  be  discussed ;  for,  waiving  all 
contentions  of  appellant  as  to  minor  matters,  the  court  erred 
as  to  the  leading  questions  in  the  case  which  goes  to  the  real 
merits  of  the  controversy. 

William  H.  Moore  died  intestate  seised  of  the  land  in 
question,  leaving  a  widow,  the  appellant  herein,  and  three 
minor  children,  Charles  Moore,  Stella  Moore,  and  William 
M.  Moore.  Afterward  and  during  the  administration  of  his 
estate,  to  wit,  on  April  26,  1881,  the  court  in  which  the 
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administration  was  pending  duly  set  apart  the  land  in  ques- 
tion here  as  a  probate  homestead  to  the  appellant,  as  widow, 
and  the  minor  children — the  order  setting  it  apart  declaring 
that  one-half  should  go  to  the  widow  and  the  other  half  to 
the  children,  or  one-sixth  to  each  of  them.  On  September 
11,  1889,  Charles  Moore,  one  of  the  children,  who  had  thett 
attained  his  majority,  conveyed  by  deed  to  Alice  Hoffman, 
one  of  the  respondents,  an  undivided  two-fifteenths  of  an 
undivided  one-sixth  of  the  land.  And  under  this  deed  the 
said  Alice,  and  the  other  respondent,  her  husband,  William 
C.  Hoffman,  who  was  also  made  a  party  defendant,  claim 
the  right  to  possession  as  tenants  in  common  with  appellant. 
It  does  not  expressly  appear  whether  or  not  the  other  two 
children  had  attained  majority  at  the  time  this  suit  was 
commenced,  although  according  to  certain  dates  which  the 
record  shows  they  probably  had;  and,  for  the  purposes  of 
the  case,  we  will  assume  that  all  the  children  were  of  legal 
age  at  the  time  of  the  commencement  of  this  action,  as  that 
view  is  the  most  favorable  to  respondents. 

The  question  in  the  case  presented  by  the  forgoing  facts  is, 
Can  the  grantee  of  one  of  the  children  in  a  case  like  this 
legally  go  into  possession  of  the  homestead  as  the  tenant  in 
common  with  the  widow?  The  question  arose  in  various 
ways,  and  principally  upon  the  instructions  of  the  court  to 
the  jury.  The  court  instructed  that  if  Charles  Moore  deeded 
an  interest  to  Alice  Hoffman,  as  above  stated,  then  "that  un- 
less it  had  been  shown  by  evidence  that  Alice  Hoffman  has 
since  disposed  of  her  interest  in  said  land,  that  she  is  and  has 
beeen  since  said  date  a  tenant  in  common  with  plaintiff,  and 
you  must  find  for  the  defendants,"  and  that  her  husband  had 
a  right  to  be  in  possession  with  her;  and  refused  to  instruct 
that  neither  of  the  children  "could  give  any  right  to  any 
person  to  the  possession  of  said  homestead  against  said  plain- 
tiff." 

The  purpose  of  a  homestead  is  to  secure  a  home  to  those 
clothed  with  the  homestead  right — to  each  and  all  of  them ; 
and  the  power  of  a  stranger  to  enter  into  the  possession  of 
the  land,  and,  as  a  tenant  in  common,  to  interfere  with  its 
occupancy  and  control  by  the  homestead  claimants,  and  to 
have  it  partitioned,  or  sold  if  division  be  impracticable,  would 
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be  inconsistent  with  the  very  nature  of  a  homestead,  and 
violative  of  the  very  purpose  for  which  homesteads  are  cre- 
ated. Probate  homesteads  are,  of  course,  for  the  benefit  of 
minor  children,  when  there  are  such,  as  well  as  the  surviving 
wife  or  husband,  and  our  attention  has  not  been  called  to 
any  adjudication  in  this  state  where  in  such  a  case  the 
grantee  of  a  child  has  undertaken  to  disturb  the  possession 
of  the  other  homestead  claimants;  but  the  principle  which 
is  clearly  applicable  to  the  case  at  bar  was  declared  and 
applied,  where  the  party  asserting  the  right  of  possession  was 
the  grantee  of  the  widow,  in  Hoppe  v.  Fountain,  104  Cal.  94. 
In  that  case,  where  a  probate  homestead  had  been  set  apart 
to  the  widow  and  minor  children,  the  widow  had  mortgaged 
all  her  interest  in  the  homestead  premises,  and  it  was  held 
that  a  purchaser  at  the  foreclosure  of  the  mortgage  had  no 
right  to  possession  as  against  the  minor  children  until  their 
homestead  rights  had  ceased,  which  would  occur  at  their  ma- 
jority. The  court  announced  the  principle  above  stated  as 
follows :  "The  homestead  is  a  place  of  abode  for  the  family, 
and  no  act  of  any  member  of  the  family  can  in  any  way 
prejudice  the  rights  of  the  others  to  occupy  it."  Counsel  for 
respondents  seems  to  think  that  the  Hoppe  case  decides  that 
the  rights  of  all  the  homestead  claimants  ceased  when 
the  children  arrived  at  majority,  because  the  court  said  that 
the  premises  were  to  "remain  as  a  homestead  without  any 
power  in  either  of  the  parties  interested  to  destroy  its  quality 
as  a  homestead  until  after  all  of  the  children  shall  have  ar- 
rived at  majority,"  and  "it  must  remain  intact  until  the 
youngest  child  has  reached  its  majority."  But  this  language 
was  used  in  a  case  where  the  rights  of  the  minor  children 
were  being  asserted  as  against  the  acts  of  the  widow — not 
where  the  rights  of  the  widow  were  being  asserted  as  against 
the  acts  of  the  children.  When  the  children  arrive  at  ma- 
jority their  inter^t  in  the  homestead,  as  a  homestead,  ceases, 
for  they  no  longer  constitute  a  part  of  the  family,  and  what- 
ever property  rights  they  thereafter  have  in  the  land  covered 
by  the  homestead  are  in  the  nature  of  those  of  remaindermen 
or  reversioners.  After  their  majority  the  widow,  being  the 
only  homestead  claimant  left,  could,  of  course,  dispose  of  her 
interests  in  the  land,  because  there  would  then  be  no  other 
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homestead  claimant  to  contest  her  right  to  do  so ;  and  it  was 
in  view  of  this  situation  that  the  court  said  in  the  Hoppe  case 
that  she  could  not  destroy  the  homestead  while  any  of  the 
children  were  minors.  But  exactly  the  same  principle  applies 
in  favor  of  the  widow  as  against  the  grantee  of  a  child;  such 
grantee  cannot  disturb  her  possession  until  her  homestead 
right  has  been  extinguished  either  by  her  own  act  or  by  op- 
eration of  law,  and  it  cannot  be  extinguished  by  any  act  of 
one  or  all  of  the  children,  either  before  or  after  their  ma- 
jority. The  rights  of  a  homestead  claimant  cannot  be  af- 
fected by  an  instrument  in  writing  to  which  such  claimant 
is  not  a  party.  (See  Phelan  v.  Smith,  100  Cal.  166.)  The 
governing  principle  is,  that  the  homestead  right  continues 
in  favor  of  any  one  of  the  family  for  whom  it  was  created 
as  long  as  he  or  she  asserts  it  and  remains  in  a  position  to 
asssert  it. 

This  rule  has  been  declared  in  other  states,  for,  while  not 
many  of  their  statutory  provisions  about  homesteads  are  ex- 
actly like  ours,  still  they  are  sufficiently  similar  to  make  the 
principle  applicable.  (See  cases  cited  in  opinion  of  Harri- 
son, J.,  in  Hoppe  v.  Fountain,  supra,)  In  Keys  v.  Hill,  30 
Vt.  768,  the  supreme  court  of  Vermont  declares  the  law  as 
follows:  "We  think  the  clear  design  of  the  law  is  to  con- 
tinue the  homestead  entire,  as  the  home  of  the  widow,  or  of 
the  widow  and  children  constituting  the  family  at  the  de- 
cease of  the  husband,  housekeeper,  or  head  of  the  family, 
and  that  no  rights  of  the  children  become  operative  to  sever 
or  divert  such  homestead  from  full  occcupancy  and  enjoy- 
ment as  a  family  home,  as  long  as  the  widow,  or  widow  and 
children,  see  fit  to  continue  it  as  such  family  home." 

The  judgment  and  order  appealed  from  are  reversed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


[Crim.  No.  512.    In  Bank.— June  16,  1899.] 

THE  PEOPLE,  Respondent,  v.  J.  I.  HARRIS  and 
GEORGE  CARDWELL,  Appellants. 

CBmmAL  Law — ^Homicide — Self-Defekse — Disputed  Right  to  Use 
OF  Road— Overt  Act. — In  case  of  a  homicide  occasioned  by  a  dis- 
pute oyer  the  right  to  the  use  of  a  road  across  the  premises  of  the 
deceased,  where  each  of  the  parties  was  fully  armed,  and  deter- 
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mined  at  all  hazards  to  maintain  bis  claim,  tbe  question  of  self- 
defense  is  independent  of  the  respective  rights  of  the  parties  to 
the  road;  and  the  one  who  by  some  overt  act  first  caused  a  rea- 
sonable apprehension  of  danger  of  loss  of  life  or  limb  to  the 
other,  must  take  the  consequences. 
Id. — CoNvicnoKs  of  Mahslaugiiteb — Support  of  Verdict. — ^Where 
there  is  evidence,  in  such  a  case,  from  which  the  jury  mi^ht  find 
that,  at  the  time  of  the  killing,  the  deceased  had  committed  no 
overt  act  which  justified  the  killing,  a  verdict  convicting  the  de- 
fendants of  manslaughter  will  not  be  disturbed  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  B. 
N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
R.  A.  Ling,  and  Frank  F.  Davis,  for  Appellants. 
Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

GAROUTTE,  J.— Defendants  have  been  convicted  of 
manslaughter,  and  appeal  from  the  judgment  and  order 
denying  their  motion  for  a  new  trial.  It  is  insisted  that  the 
evidence  shows  a  case  of  justifiable  homicide.  The  facts, 
briefly  stated,  are  as  follows : 

The  deceased,  by  a  wire  fence,  closed  a  road  extending 
across  his  premises.  Two  of  his  neighbors,  these  defendants, 
claimed  the  right  to  travel  upon  this  road.  Ill-feeling  arose, 
and  deceased  informed  them  that  if  they  attempted  to  pass 
over  the  road  he  would  kill  them.  Some  days  thereafter  the 
defendants  in  a  wagon,  armed  with  shotgun  and  rifle,  a  third 
man  driving  the  horses,  started  to  travel  over  the  forbiddden 
road.  They  cut  the  wires  of  the  fence,  passed  on,  and  as 
they  approached  the  house  of  the  deceased  he  left  his  plow 
standing  in  the  field,  went  to  the  house,  and  reappeared  with 
his  rifle  in  his  hands.  At  this  time  defendants  were  about 
two  hundred  feet  distant.  They  continued  upon  their  way, 
one  or  both  of  them  upon  the  ground  by  the  side  of  the 
wagon,  each  with  a  gun  in  his  hand;  the  deceased  started 
from  the  house,  angling  toward  a  large  tree  which  stood 
some  distance  in  front  of  defendants  and  near  the  road. 
There  is  evidence  that  at  this  point  of  time  defendants  or- 
dered deceased  to  stop  and  to  drop  his  rifle.  There  is  also 
evidence  that  deceased,  at  about  the  same  time,  ordered  de- 
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fendants  to  turn  and  retrace  their  steps.  As  deceased  was 
about  to  pass  from  the  view  of  defendants  behind  the  tree, 
and  some  nineteen  feet  distant  therefrom,  they  fired  at  him, 
and  he  fell  upon  the  ground  dead.  This  point  was  sixty-five 
feet  distant  from  the  wagon.  The  position  in  which  de- 
ceased held  his  rifle  at  the  time  he  wiis  killed  is  not  clearly 
disclosed.  Yet  from  the  evidence  the  jury  would  have  been 
justified  in  saying  that  it  was  not  pointed  toward  defendants. 

From  the  foregoing  evidence  the  jury  had  the  right  to 
declare  that  this  aflFray  arose  between  three  desperate,  deter- 
mined men ;  that  these  defendants  began  their  journey  with 
the  intention  to  travel  over  the  premises  of  the  deceased  at 
all  hazards,  and  that  deceased,  when  he  saw  them,  intended 
to  stop  them  at  all  hazards.  Upon  such  a  state  of  facts  any 
question,  legal  or  equitable,  as  to  the  respective  rights  of 
these  parties  in  the  road,  becomes  wholly  immaterial.  In  this 
regard  the  case  is  similar  to  People  v,  Conkling,  111  Cal, 
621,  where  the  court  said :  "If  it  be  assumed  that  at  the  time 
of  the  killing  deceased  was  at  the  opening  in  the  fence  for 
the  purpose  of  preventing  the  defendant  at  all  hazards  from 
going  through,  and  if  it  also  be  assumed  that  defendant  was 
there  intending  to  pass  through  at  all  hazards,  still  the  ques- 
tion of  self-defense  is  presented  to  the  jury,  regardless  of 
the  respective  rights  of  the  parties  to  the  road.  Under  such 
circumstances,  the  man  who  began  the  deadly  affray — that 
is,  who  by  some  overt  act  caused  the  other  as  a  reasonaWe 
man  to  believe  that  he  was  in  danger  of  loss  of  life  or  limb 
placed  himself  without  the  protection  of  the  law  and  must 
take  the  consequences,  whether  those  consequences  be  his 
death  upon  the  ground,  or  the  penalty  imposed  after  trial 
by  judge  and  jury." 

Looking  at  this  picture  formed  from  the  evidence,  we 
deem  the  showing  made  ample  to  support  the  verdict.  We 
see  but  little  difference,  viewed  with  the  eyes  of  the  law,  m 
the  relative  positions  of  these  three  persons  at  the  moment 
prior  to  the  shooting.  While,  if  the  positions  had  been  re- 
versed and  deceased  at  that  moment  had  fired  and  killed  the 
defendants — and  such  killing  would  have  been  manslaughter 
or  worse — still  it  does  not  follow  that  defendants  may  not 
be  guilty.    Certainly,  if  the  purpose  of  deceased  was  to  place 
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himself  in  the  road  in  front  of  defendants  and  thereby  try 
and  stop  them  from  proceeding  further  on  their  way,  and 
his  rifle  was  lying  upon  his  arm,  not  pointed  in  the  direction 
of  the  defendants,  then  they  had  no  right  to  shoot  when 
they  did;  for  there  was  no  overt  act  by  deceased  at  that  time 
which  justified  them  in  taking  his  life.  Under  the  evidence 
the  jury  were  authorized  in  declaring  the  conditions  to  be 
such  as  here  suggested.  The  theory  of  defendants  probably 
was  that  deceased  was  about  to  use  the  tree  for  a  barricade, 
and,  safely  esconced  behind  it,  shoot  them  down.  Yet  the 
deceased  could  well  have  used  his  house  for  that  purpose 
and  never  have  ventured  into  the  open  at  all.  These  things 
were  all  matters  for  the  jury  to  weigh  and  gauge  and  reason 
upon,  and  matters  upon  which  their  conclusion  cannot  be 
set  aside  by  this  court.  As  already  suggested,  from  the  evi- 
dence the  jury  had  a  right  to  say  that  these  three  men  were 
within  a  few  hundred  feet  of  each  other,  in  plain  view,  guns 
in  their  hands,  fingers  upon  the  trigger,  enmity  and  dead- 
ly determination  in  their  hearts.  The  jury  had  the  right  to 
say  that  at  this  time  they  all  stood  upon  common  ground, 
and  that  the  light  of  the  law  shone  upon  all  alike.  An  overt 
act  at  this  critical  period  was  bound  to  cause  a  tragedy ;  and 
the  jury  were  justified  in  saying  under  the  law  and  the  facts 
that  the  defendants  should  not  have  fired  the  fatal  shots. 

We  have  examined  the  instructions  given  and  refused, 
and  find  nothing  demanding  a  reversal  of.Jbhe  judgment. 
There  is  no  error  in  the  record. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Van  Dyke,  J.,  Harrison,  J.,  McFarland,  J.,  Henshaw,  J., 
and  Temple,  J.,  concurred. 

BEATTY,  C.  J.,  dissenting. — I  dissent.  The  claim  upon 
the  part  of  appellants  that  the  verdict  of  the  jury  was  against 
the  evidence  cannot  be  upheld.  There  was  clear  proof  of  a 
voluntary  killing,  from  which  the  law  raised  a  presumption 
of  malice.  To  rebut  this  presumption  the  burden  of  proving 
self-defense  devolved  upon  defendants,  and,  since  the  jury 
were  not  bound  to  believe  the  testimony  of  their  witnesses, 
it  cannot  be  said,  as  matter  of  law,  that  the  verdict  is  with- 
CXXV.    Cal.— 7 
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out  evidence  to  sustain  it.  I  cannot,  however,  agree  with  the 
view  of  the  evidence  taken  in  the  opinion  of  the  court,  where- 
in it  seems  to  be  held  that  even  if  it  is  accepted  as  true  it 
does  not  make  out  a  ease  of  self-defense. 

The  road  in  question  was  one  which  had  been  used  by 
the  defendants  and  others  for  j^ears,  and  was  the  only  means 
of  ingress  and  egress  to  and  from  the  valley  for  loaded 
wagons.  The  deceased,  when  he  came  to  live  on  the  place 
where  he  was  killed,  found  the  road  open  and  in  common 
use  across  the  public  land  upon  which  he  was  merely  a 
settler,  and  the  evidence  shows  without  contradiction  that 
he  sought  and  obtained  the  consent  of  his  neighbors,  includ- 
ing these  defendants,  to  inclose  this  road  upon  the  express 
condition  that  he  should  construct  a  new  road  outside  of  his 
inclosure  in  all  respects  as  good  as  the  old  road.  In  pur- 
suance of  this  agreement  he  put  a  wire  fence  across  the  old 
road,  and  made  a  pretense  of  constructing  a  new  one,  but 
the  evidence,  which  is  wholly  uncontradicted,  abundantly 
shows  that  the  new  road  was  impassable  for  loaded  wagons. 
It  was  with  difficulty  that  half  a  load  could  be  hauled  over 
it,  and  defendants  and  others  were  obliged  to  make 
two  trips  to  bring  in  one  load.  The  defendants 
could  not  market  their  produce  or  obtain  supplies  for  their 
families.  Under  these  circumstances,  they  announced  to 
deceased  their  intention  to  resume  the  use  of  the  old  road, 
whereupon  he  plainly  told  them  that  he  would  kill  any  man 
who  attempted  to  pass  that  way. 

Emphasis  was  imparted  to  this  threat  by  the  notoriously 
bad  character  of  deceased.  The  evidence  shows  abundantly 
and  without  contradiction  that  he  was  a  quarrelsome,  turbu- 
lent, and  dangerous  man,  always  armed  and  ready  on  every 
occasion  to  resort  to  violence.  The  defendants,  on  the  con- 
trary, were  shown  to  have  been  men  of  quiet  and  peaceable 
disposition.  This,  then,  was  the  situation  of  affairs:  The 
defendants,  by  the  wrongful  act  of  the  deceased,  were  shut 
oflf  from  the  only  practicable  road  by  which  they  could  take 
their  produce  to  market  or  bring  in  supplies  for  their  fam- 
ilies. They  were  in  urgent  need  of  relief;  they  had  a  clear 
legal  right  to  travel  over  the  old  road ;  the  obstructions  erect- 
ed by  deceased  constituted  a  public  nuisance,  which  they 


June,  1899.  J  People  v.  Harris.  99 

were  authorized  to  abate,  but  they  were  warued  by  deceased 
that  their  lives  were  to  be  the  forfeit  if  they  attempted  to 
exercise  their  rights.  What  were  they  to  do?  Thoy  had 
the  choice  to  submit  to  a  lawless  invasion  of  their  rights, 
or  to  assert  them.  They  chose  the  latter  alternative,  and, 
in  my  opinion,  made  the  proper  and  manly  choice.  Nor  are 
they  to  be  blamed  for  going  armed  if  their  only  intention 
was  to  defend  themselves  against  a  felonious  assault,  and 
there  is  not  a  particle  of  evidence  that  they  intended  to  make 
any  other  use  of  their  arms.  The  open  threats  of  deceased, 
his  notorious  bad  character,  and  his  constant  state  of  prep- 
aration for  deadly  hostilities,  warranted  the  apprehension 
that  they  might  be  called  upon  to  defend  their  lives,  and 
his  subsequent  conduct  justified  their  precautions. 

They  entered  upon  the  road  without  any  breach  of  the 
peace,  and  when  deceased  saw  them  he  left  the  field  where 
he  was  at  work,  proceeded  directly  to  his  hotise,  without  say- 
ing a  word,  armed  himself  with  a  repeating  rifle  and  made 
for  the  secure  shelter  of  a  large  live-oak  tree.  But  one  con- 
struction could  be  put  upon  his  conduct,  and  that  was  that 
he  was  seeking  a  position  from  which  he  would  hold  the 
others  at  his  mercy,  and  no  reasonable  man  could  have 
avoided  the  conclusion  that  their  lives  were  in  imminent 
danger.  He  was  shot  when  he  had  only  six  feet  to  go  to 
shelter  himself  behind  the  tree,  and  after  he  had  been 
repeatedly  warned  to  stop  by  the  defendants,  according  to 
the  testimony  of  their  witnesses.  The  wife  of  the  deceased, 
the  only  other  eye-witness  of  the  aflfair,  testified  that  she  had 
heard  no  such  warning,  and  to  this  extent  and  upon  this 
point  alone  the  evidence  is  conflicting.  Upon  the  evidence, 
therefore,  assuming  it  to  be  true,  I  consider  the  plea  of  self- 
defense  to  have  been  well  sustained.  But,  as  above  stated, 
there  was  against  this  evidence  a  legal  presumption  of  malice, 
from  the  voluntary  killing;  and,  upon  the  theory  that  the 
jury  discredited  the  testimony  for  the  defense,  the  verdict 
may  be  upheld. 

I  see  no  reason,  however,  why  the  evidence  for  the  defense 
should  have  been  discredited.  So  far  as  it  appears  upon  the 
record,  the  witnesses  were  fair  and  disinterested,  as  they  were 
wholly  unimpeached.     Their  testimony  makes  out  a  ease 
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in  which  the  deceased,  a  bad  and  dangerous  character,  was 
grossly  in  the  wrong,  in  which  he  was  clearly  the  aggressor, 
and  in  which  the  defendants,  while  peaceably  exercising  their 
legal  rights,  were  forced  to  defend  their  lives. 

Such  being  the  case  I  think  we  are  justified  in  scrutinizing 
closely  the  instructions  of  the  court  on  the  law  of  self-defense 
in  order  to  discover  whether  they  were  as  full  and  clear  and 
explicit  as  the  defendants  had  a  right  to  demand. 

As  to  most  of  the  charge  of  the  court  there  is  no  criticism 
to  make,  but  there  were  three  instructions  proposed  by  the 
defendants  in  which  the  jury  were  told  that  if  they  believed 
certain  facts  to  have  been  established,  then  the  killing  was 
justifiable,  and  they  must  acquit  the  defendants.  It  is  con- 
ceded that  these  instructions  were  correct  as  framed,  but  the 
court  modified  each  of  them  by  substituting,  for  the  direction 
to  acquit,  the  formula  that  (in  the  case  supposed)  the  de- 
fendants "had  the  right  to  defend  themselves  even  to  the 
taking  of  the  life  of  Hilton."  This  action  of  the  court  is 
defended  upon  the  ground  that  the  instructions  meant  just 
the  same  thing  after  the  alteration  as  before.  It  is  perhaps 
true  that  they  do  mean,  to  a  lawyer,  just  as  much  in  one 
form  as  in  the  other,  but  evidently  the  judge  of  the  superior 
court  thought  that  in  their  modified  form  they  would  oarr} 
some  different  meaning  to  the  jurors,  else  why  should  he 
take  the  trouble  to  make  the  change?  The  question  for  ih 
jury  was.  What  should  be  their  verdict?  In  the  instruction^ 
as  prayed  they  were  told,  and  correctly  told,  that  their  ver- 
dict, in  view  of  certain  supposed  facts,  should  be  not  guilty ; 
in  the  altered  form  of  the  instructions  they  were  merely  told 
that  on  the  same  state  of  facts  the  defendants  had  a  right  to 
defend  themselves  even  to  the  extent  of  taking  life.  It  is  true 
that  to  any  lawyer,  and  probably  to  most  laymen,  the  con- 
clusion from  this  proposition  would  appear  inevitable  that 
the  defendants  should  he  acquitted.  But  why,  when  an 
instraction  is  properly  framed,  and  states  the  proper  verdict 
to  be  rendered  upon  the  hypothetical  case,  should  the  court 
emasculate  it  by  striking  out  the  conclusion  and  substituting 
in  its  place  a  proposition  from  which  the  conclusion  can  only 
be  inferred? 

I  think  the  defendants  should  have  a  new  trial. 

Digitized  by  LjOOQIC 


June,  1899.]    Axameda  County  v.  Crocker.  101 


[S.  F.  No.  1179.    Department  One.~JiiBe  17,  1899.] 

ALAMEDA  COUNTY,  Respondent,  v.  MARY  IVES 
CROCKER  et  al.,  Defendants.  ISABELLA  E.  JOR- 
DAN, Appellant. 

COITDEMHIKQ  LAin>S  FOB  HIGHWAY — GENERAL  AND   SfECIAI.  FoVDINOa — 

BxFEBKNGES  TO  PuBAOiNQS — Cebtaintt. — In  an  action  to  condemn 
lands  for  a  public  highway,  a  general  finding  "That  all  the  facts 
alleged  in  the  complaint  are  true,  except  as  to  those  hereinafter 
specified,"  and  special  findings  following,  which  are  inconsistent 
with  certain  allegations  of  the  complaint  as  to  all  of  the  property 
sought  to  be  condemned,  and  which  specifically  set  forth  the  own- 
ership, acreage,  value,  damages,  and  benefits  to  the  tracts  belong- 
ing to  the  defendants,  about  which  any  issue  was  presented,  and 
which  covered  the  entire  lands  in  controversy,  are  not  uncertain  or 
obscure,  and  necessarily  exclude  the  idea  of  any  ownership  in  a 
fictitious  defendant  named  in  the  complaint,  with  respect  to  which 
no  issue  was  joined. 

Id. — ^Defendants  Sued  by  Fictitious  Names — Amendment  to  CJom- 
FLAiNT — Judgment  upon  Appeal. — Where  defendants  sued  by  ficti- 
tious names,  were  served,  and  appeared  and  answered  by  their  true 
names,  the  complaint  must  be  amended  to  insert  their  true  names, 
but  where  such  amendment  was  not  made,  and  the  specific  rights 
in  the  land  condemned  of  all  persons  sued  by  fictitious  names  were 
in  fact  determined,  the  absence  of  the  amendment  is  not  ground 
for  ordering  a  new  trial;  but  the  judgment  upon  appeal  will  direct 
the  lower  court  to  amend  the  complaint  as  of  date  prior  to  the 
judgment,  in  order  to  support  the  judgment. 

III. — Premature  Judgment  as  to  One  Defendant — Final  Judgment 
— Vacation — Presumption  upon  Appeal. — Where  the  court  im- 
properly entered  a  premature  judgment  condemning  the  interest 
of  one  defendant  not  appearing,  before  other  defendants  had  ap- 
peared and  answered,  and  properly  included  the  interest  of  that  de- 
fendant in  the  final  judgment  of  condemnation  of  the  interests  of 
ail  the  defendants,  it  will  be  presumed,  upon  appeal  of  another 
defendant  that  the  court  made  an  order  vacating  the  premature 
judgment,  and  such  judgment  must  be  deemed  harmless  as  to 
the  appellant. 

lo.— Oosts — ^Appeal  from  Judgment — ^Presumption. — Where  no  costs 
were  awarded  to  the  defendants,  whose  lands  were  condemned, 
and  the  appeal  is  from  the  judgment,  upon  the  judgment-roll  alone, 
and  there  is  nothing  in  the  record  to  show  whether  a  cost  bill  was 
presented,  or  what  items  of  costs  were  claimed,  it  must  be  pre- 
sumed, in  support  of  the  judgment,  that  appellant  failed  to  present 
a  cost  bill  showing  items  properly  chargeable  to  plaintiff.-  t 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  E.  Hewitt,  for  Appellant, 

Charles  E.  Snook,  District  Attorney  of  Alameda  County, 
for  Respondent. 

CHIPMAN,  C. — Action  to  condemn  lands  for  a  public 
highway  in  the  county  of  Alameda.  There  were  twelve  de- 
fendants named  in  the  complaint,  four  of  whom  were  sued 
by  the  fictitious  names  of  John  Doe,  Richard  Roe,  John 
White,  and  James  Black ;  Mary  V.  Baldwin,  George  W.  Pat- 
terson, R.  W.  Allen,  and  Catharine  M.  Allen,  whose  names 
do  not  appear  in  the  complaint,  appeared  as  defendants. 
George  W.  Patterson  answered  under  the  name  of  Richard 
Roe,  claiming  to  own  the  land  alleged  to  belong  to  A,  Pat- 
terson ;  R.  W.  Allen  was  served  under  the  name  of  Richard 
Roe;  Catharine  M.  Allen  appeared  by  demurrer  under  a  fic- 
titious name  not  stated;  the  Aliens  (R.  W.  and  Catharine) 
answered  "as  sued  and  served  under  fictitious  names"  (the 
fictitious  names  not  stated)  claiming  to  own  the  land  alleged 
to  belong  to  Mrs.  F.  J.  Hall,  alias  Phebe  J.  Hall,  defendant 
named  in  the  complaint,  and  Mary  V.  Baldwin  appeared  by 
demurrer  under  the  name  of  John  Doe.  No  amendment  of 
the  complaint  was  made  inserting  the  true  names  of  these 
four  who  appeared  after  the  complaint  was  filed.  Defendant 
Pope  defaulting,  a  preliminary  decree  was  entered  against 
him  August  24,  1894,  and  a  final  decree  October  29,  1894, 
condemning  his  lands,  and  on  March  13, 1895,  the  final  de- 
cree against  Pope  was  amended  as  to  a  description  of  his 
lands.  Defaults  as  to  all  the  other  defendants  were  taken, 
except  as  to  defendants  Crocker,  Dillon,  the  Aliens,  and 
appellant  Jordan,  and  upon  the  issues  raised  by  their  answers 
the  case  was  tried  August  25, 1896.  The  court  filed  findings, 
and  ordered  judgment  for  plaintiff  as  prayed  for.  There- 
after, an  interlocutory  decree  and  subsequently  a  final  de- 
cree were  entered,  which  final  decree  included  all  the  de- 
fendants in  the  case.  From  these  two  last  mentioned  de- 
crees the  appeal  is  taken  by  Isabella  E.  Jorda^QQ^j^ 
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1.     The  court  made  the  following  finding:  ''That  all  the 

facts  alleged  in  the  complaint are  true,  except  as  tof  those 

hereinafter  otherwise  specified,  and  as  to  those  allegations 
the  court  finds  as  follows."  The  court  then  takes  up  the 
parties  and  the  several  pieces  of  property  sought  to  be  con- 
demned, and  finds  specifically  as  to  the  ownership,  acreage, 
value,  and  damages  and  benefits  to  the  tract  belonging  to 
defendants  Crocker  and  Dillon,  appellant  Jordan,  Phebe 
Hall  (found  to  belong  to  R.  W.  and  Catharine  Allen) ;  and, 
as  conclusions  of  law,  the  court  finds  that  Crocker  and 
Dillon,  Jordan,  and  the  Aliens  are  entitled  to  damages. 

Appellant  contends  that  the  above  finding  is  insufficient 
because  uncertain  and  obscure.    It  is  said:    ''It  may  mean 
that  it  was  the  intention  of  the  court  to  indicate  subsequently 
in  its  findings  those  allegations  which  it  found  to  be  untrue ; 
or  it  may  mean  that  all  the  allegations  of  the  complaint  were 
true  except  so  far  as  inconsistent  with  the  facts  subsequently 
found.*'  It  is  claimed  that  if  the  former  of  these  intentions 
is  to  be  taken  as  the  purpose  of  the  court,  it  failed  to  point 
out  the  allegations  it  intended  to  declare  to  be  untrue ;  and  if 
the  second  construction  suggested  be  the  true  one,  then  the 
general  finding  in  question  would  not  comply  with  the  code. 
(Citing  Johnson  v.  Squires,  53  Cal.  37 ;  Harlan  v.  Ely,  55  Cal. 
340;  Bani  of  Woodland  v,  Treadwell,  55  Cal.  379.)  We  think 
the  natural  reading  of  the  finding  is,  in  effect,  that  all  the 
facts  alleged  in  the  complaint  are  true,  except  as  to  those  facts 
therein  alleged  and  in  the  findings  otherwise  specified,  as  to 
which  the  facts  atre  not  necessarily  untrue,  but  are  as  found 
specifically  by  the  court.    In  the  cases  cited  the  finding  left 
something  undetermined,  so  that  the  court  could  not  ascer- 
tain precisely  what  facts  had  been  found.    Here  the  finding 
is  that  the  facts  set  forth  in  the  complaint  are  true  except  as 
to  certain  particulars,  and  as  to  these  the  facts  are  as  specifi- 
cally found.   For  example:  The  complaint  alleged  that  the 
value  of  the  land  belonging  to  defendants  Crocker  and  Dil- 
lon does  not  exceed  one  dollar;  the  fmding  is  that  its  value 
is  fifty  dollars;  and  so  as  to  appellant's  land,  sought  to  be 
condemned,  which  was  alleged  to  be  of  the  value  of  one 
dollar,  the  finding  is  that  it  is  of  the  value  of  sixty  dollars; 
certain  land  is  alleged  to  belong  to  Phebe  Hall,  and  the  court 
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found  that  the  Aliens  were  the  owners.  But  it  is  said^  that  if 
the  findings  be  sufficient^  then  it  adopts  as  true  the  allega- 
tion of  the  complaint  that  the  four  fictitious  defendants  have 
or  claim  to  have  some  interest  in  the  property  sought  to  be 
condemned^  and  that  this  finding  is  capable  of  the  construc- 
tion that  the  fictitous  defendant  sued  as  James  Black  is 
not  merely  an  encumbrancer,  but  the  owner  of  the  whole, 
or  a  portion  of,  or  an  undivided  interest  in,  the  lands  spe- 
cially found  to  belong  to  defendants  Crocker,  Dillon,  Allen, 
or  Jordan,  and  if  this  be  so  the  two  findings  destroy  each 
other.  This  might  be  true  if  there  had  been  an  unqualified 
finding  that  Black  is  the  owner  of  an  interest  in  any  of  the 
lands  found  to  be  entirely  owned  by  some  one  or  more  other 
defendants,  and  if  Black  had  been  a  real  party  and  there  was 
any  issue  made  as  to  his  interest.  But  the  court  found  speci- 
fically as  to  the  ownership  of  all  the  lands  sought  to  be  con- 
demned and  as  to  all  lands  about  which  there  was  any  issue 
presented.  This  finding  necessarily  excluded  the  idea  of  any 
ownership  in  Black  and  was  in  effect  a  finding  against  him. 

2.  It  is  contended  that  the  judgment  is  erroneous  as  to  the 
Aliens,  Patterson,  and  Baldwin,  as  to  whom  the  complaint 
was  not  amended.  (Citing  McKinlay  v.  Tuttle,  42  Cal.  572; 
Baldmn  v.  Bornheimer,  48  Cal.  434.)  In  McKinlay  v.  Tut- 
tle, supra,  certain  defendants,  the  Castros,  were  served  by  fic- 
titious names  and  appeared  and  answered,  but  the  complaint 
was  not  amended  by  inserting  therein  their  true  names,  and 
it  was  held  under  section  69  of  the  practice  act,  that  when  the 
true  name  is  discovered  the  pleading  must  be  amended  if  it  is 
intended  to  bind  such  person  by  the  judgment.  And  this  has 
been  held  to  be  the  law  under  section  474  of  the  Code  of  Civil 
Procedure.  (Bachman  v.  Cathry,  113  Cal.  498.)  In  the  case 
cited  in  48  California,  supra,  the  rule  in  McKinlay  v,  Tuttle, 
supra,  was  approved,  and  the  court  affirmed  the  order  deny- 
ing a  new  trial,  but  ordered  the  lower  court  "to  amend  the 
complaint  or  cause  the  same  to  be  amended,  as  of  date  prior 
to  the  judgment  in  said  court,  by  the  insertion  therein  of 
the  name  of  Engel  Bornheimer  as  a  party  defendant." 

I  think  it  essential  that  there  should  be  a  valid  judgment 
against  all  defendants  whose  lands  are  sought  to  be  oon- 
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demned  {Butte  County  v.  Boydstun,  68  Cal.  189) ;  and  that 
the  judgment,  without  amending  the  complaint,  cannot  be 
supported  {Bachman  v,  Cathry,  supra) ;  but  I  think  the 
course  pointed  out  in  Baldwin  v,  Bomheimer,  supra,  should 
be  followed.  There  is  no  necessity  or  reason  for  subjecting 
the  parties  to  a  new  trial  on  account  of  the  failure  to  amend 
the  complaint  in  the  particular  complained  of. 

The  point  that  the  judgment  is  erroneous  because  it  fails 
to  ascertain  and  determine  the  specific  rights,  in  the  land 
condemned,  of  the  defendants  sued  by  fictitious  names  is 
disposed  of  by  what  has  already  been  said.  There  are  no 
such  lands  the  specific  rights  in  which  have  not  been  de- 
termined. 

3.  It  is  claimed  that  when  the  court  rendered  judgment 
against  Pope  it  exercised  its  powers  and  exhausted  them  for 
the  purposes  of  the  action,  and  the  subsequent  judgment 
must  be  void.  It  appears  that  on  August  24, 1894,  the  court 
ordered  that  plaintiff  pay  to  Pope  the  sum  of  one  dollar 
within  thirty  days,  and  ''that  upon  such  payment  being 
made,  within  said  time,  the  final  order  condemning  and  tak- 
ing said  strip  of  land  be  made  and  entered."  This  order 
was  entered  before  appellant  and  some  other  defendants  had 
answered.  After  the  answers  of  some,  but  not  all,  of  the  de- 
fendants appearing  were  filed,  the  court  on  October  29, 1894, 

"ordered,  adjudged,  and  decreed''  that  "all  the  estate of 

the  defendant  R.  T.  Pope and  the  same  are  hereby  con- 

denmed  for  the  -purpose  of  a  highway.''  On  the  same  day, 
the  court  made  and  entered  an  amended  order,  as  to  Pope, 
referring  to  what  it  terms  the  "preliminary  order  of  condem- 
nation made  and  filed  in  this  court  on  the  twenty-fourth  day 
of  August,  1895  [should  be  1894] ."  Appended  to  this  order 
is  an  order  dated  March  13,  1895,  reciting  that  an  error  was 
made  in  the  description  of  the  land  contained  in  the  order 
first  made  on  October  29,  1894,  and  declares  that  the  true 
description  is  as  in  the  last  order  of  that  date.  Some  of  the 
defendants  appeared  by  answer  or  demurrer  after  this  order 
was  entered;  and  finally,  on  April  25,  1896,  the  cause  was 
tried  and  the  court  made  its  findings  and  entered  its  decree 
adjudging  the  rights  of  all  the  parties,  including  Pope,  and 
on  July  25,  1896,  the  court  entered  its  final  decree  of  con- 
demnation as  to  'all  the  land  sought  to  be  condemned  and  as 
to  all  the  defendanlts,  including  Pope.  The  court  apparently 
treated  the  earlier  orders  or  decrees  made  by  it  as  prema- 
turely entered  and  inoperative;  and  in  support  of  the  judg- 
ment it  may  be  presumed  that  the  court  made  an  order  vacat- 
ing  the  first  orders  as  to  Pope.  Those  orders  did  not  purport 
to  adjudge  the  rights  of  any  of  the  other  defendants  or  con- 
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demn  any  of  the  other  lands;  nor  could  the  court  have  done 
so  at  that  stage  of  the  proceedings,  for  some  of  the  defend- 
ants had  not  yet  answered.  The  record  was  not  yet  in  condi- 
tion for  a  final  decree.  No  possible  harm  came  to  appellant, 
and  Pope  is  not  appealing.  (See  the  subject  discussed  in  1 
Freeman  on  Judgments,  sec.  16  et  seq.;  Fox  v.  Hale  etc. 
Min.  Co,,  112  Cal.  568.)  As  to  the  necessity  for  a  final  judg- 
ment of  condemnation  as  to  all  defendants,  see  Butte  County 
V.  Boydstun,  supra, 

4.  It  is  contended  that  the  court  erred  in  not  awarding 
the  defendants,  whose  lands  were  condemned,  their  costs  of 
the  action.  (Citing  San  Francisco  v.  Collins,  98  Cal.  259.) 
That  case  holds  that  the  power  to  allow  or  not  to  allow  costs 
in  condemnation  proceedings  under  section  1255  of  the  Code 
of  Civil  Procedure  is  limited  by  section  14,  article  I,  of  the 
constitution  (see,  also,  San  Diego  Land  Co.  v,  Neale,  88  Cal. 
50) ;  but  it  held  that  the  court  had  discretion  to  determine 
what  are  improper  items  of  cost  in  proceedings  of  this  kind, 
and  to  disallow  such  as  are  improper,  as  in  other  cases.  This 
appeal  is  from  the  judgment  and  upon  the  judgment-roll 
alone.  There  is  nothing  here  to  show  whether  appellant 
presented  a  cost  bill  or  incurred  any  costs,  or  that  if  she  did 
so  present  a  cost  bill  it  contained  only  proper  items  of  cost. 
It  must  be  presumed  in  support  of  the  judgemnt  that  ap- 
pellant failed  to  present  a  bill  of  costs  showing  items  properly 
chargeable  to  plaintiff. 

We  think  the  judgments  appealed  from  should  be  af- 
firmed, with  directions  to  the  court  below  to  amend  the  com- 
plaint or  cause  the  same  to  be  amended  as  of  a  date  prior  to 
the  judgment  of  condemnation  entered  April  25,  1896,  in 
said  court,  by  the  insertion  therein  of  the  names  Mary  V. 
Baldwin,  George  W.  Patterson,  R.  W.  Allen  and  Catharine 
M.  Allen,  as  parties  defendants. 

Britt,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ments appealed  from  are  affirmed,  with  directions  to  the 
court  below  to  amend  the  complaint  or  cause  the  same  to  be 
amended  as  of  a  date  prior  to  the  judgment  of  condemnation 
entered  April  25, 1896,  in  said  court,  by  the  insertion  therein 

Digitized  by  LjOOQIC 


June,  1899.]  Kylb  v.  Craig.        •  107 

of  the  names,  Mary  V.  Baldwin,  George  W.  Patterson,  R.  W. 
Allen^  and  Catharine  M.  Allen,  as  parties  defendants. 

Harrison^  J.,  Garoutte,  J.,  Van  Dyke,  J. 


[S.  F.  No.  12ff9.    Department  One.~Jime  17,  1899.] 
THOMAS  KYLE  and  B.  SABLE,  Executors,  et  cetera.  Re- 
spondents, V.  MARY  CRAIG,  Appellant. 

Aanov  to  Envobcb  Tbubi>— Demubbbb  to  Gomflautt — Separate 
CkiUHTS  AS  TO  Real  ahd  Pebsonal  Pbofebtt. — A.  complaint  in  an 
action  to  enforce  a  trust  In  real  and  personal  property  is  not  de- 
murrable on  the  ground  that  the  facts  concerning  the  trust  as  to 
the  real  estate,  and  as  to  the  personal  property,  are  separately 
set  forth  in  two  counts  for  one  /6au8e  of  action.  No  such  ground  of 
demurrer  is  specified  in  section  430  of  the  Code  of  Civil  Procedure; 
and  no  ground  of  demurrer  not  specified  in  that  section  can  be 
considered. 

Id. — Motion  to  Compel  ESlbction. — ^The  defendant  is  not  prejudiced 
by  the  arrangement  of  such  complaint  in  two  counts,  where  the 
facts  as  to  the  trust  are  fully  set  out;  and  the  defendant  cannot, 
by  motion,  compel  the  plaintiff  to  elect  to  proceed  either  upon  the 
trust  as  to  the  real  estate,  or  upon  that  as  to  the  personal  property. 

Id. — SUFTICIEKCY  OF  CaUSE  OF  ACTION — ^DONATION  IN  ViEW  OF  DEATH 

— ^Record  of  Undeuvered  Iieed — ^Refusal  of  Retbansfeb. — ^A 
complaint  showing  that  the  plaintiff,  in  expectation  of  immediate 
death,  assigned  to  the  defendant,  who  was  his  trusted  sister,  cer- 
tain savings  bank  deposits,  and  further  executed  and  acknowledged 
a  deed  of  certain  real  estate  to  the  defendant,  which  was  never 
delivered ;  that  the  assignment  and  deed  were  made  with  the  under- 
standing that,  after  plaintiff's  death,  the  property  should  bo  dis- 
posed of  by  the  defendant  according  to  certain  instructions  given 
by  the  plaintiff;  that  there  was  no  consideration  for  the  transfer; 
that  the  defendant,  without  authority  or  knowledge  of  the  plain- 
tiff, obtained  possession  of  the  deed  and  recorded  it;  and  that,  upon 
the  recovery  of  the  plaintiff,  defendant  refused  to  retransfer  the 
real  or  personal  property  to  plaintiff  upon  demand  therefor,  and 
claimed  to  own  the  entire  property,  states  a  cause  of  action  to  en- 
force a  trust,  both  as  to  the  real  and  as  to  the  personal  property. 

b.— AMMbuiTY — ^Failure  to  Set  Out  Instructions. — The  complaint 
is  not  demurrable  for  ambiguity  in  failure  to  set  out  the  instruc- 
tions which  were  given  in  view  of  death,  to  be  carried  out  after 
the  death  of  the  plaintiff.  The  instructions  were  wholly  imma- 
terial, in  view  of  the  fact  that  the  plaintiff  did  not  die,  but  lived 
to  reclaim  the  property. 

I|).—E\tdence— Danger  of  Death  of  Plaintiff— Ljja^di^^  Questions 
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— ^DisoBEnoN. — ^The  allowance  of  leading  questions  to  the  phj- 
Bician  who  attended  the  plaintiff  during  his  illness,  as  to  the 
danger  of  his  death  at  the  date  when  the  deposits  were  transferred 
and  the  deed  exeeuted,  was  in  the  discretion  of  the  trial  court ;  and 
a  judgment  for  the  plaintiff  will  not  be  reversed  upon  that  ground, 
there  being  no  manifest  abuse  of  discretion,  and  no  error  in  re- 
gard to  a  material  matter  affecting  the  substantial  rights  of  the 
parties. 

Id. — Rxs  Gestae — ^Intsbview  with  BuaiNESs  Manaoer. — Evidenoe 
is  admissible  as  part  of  the  res  gestae,  to  show  that  the  plaintiff, 
when  ill  and  not  expected  to  live,  sent  for  his  business  manager, 
and  interviewed  him,  stating  that  he  wished  to  make  a  will 
in  favor  of  his  sister,  the  defendant,  and  subsequently  stated 
that  he  had  concluded  to  make  a  deed,  and  informed  the  man- 
ager of  what  he  wanted  his  sister  to  do  with  the  property  in 
case  he  should  die. 

Id. — ^Motives  and  Intentions  of  Plaintiff — ^Declarations — ^Tksti- 
MONT  OF  Plaintiff. — ^The  issue  being  as  to  whether  the  alleged 
transfers  were  made  without  consideration  in  expectation  of  im- 
mediate death,  plaintiff's  belief  that  death  was  impending,  and 
his  motives  and  intentions  in  making  the  transfers,  were  mate- 
rial to  the  issue,  and  his  declarations  then  made,  showing  his 
belief,  motives,  and  intentions  then  were,  are  competent  evi- 
his  belief,  motives,  and  intentions  then  were,  are  competent  evi- 
dence. 

Deposition — ^Leading  Questionb — ^Waivkb  of  Objection. — Where 
both  parties  were  present  at  the  taking  of  a  deposition,  the  objec- 
tion that  questions  were  leading  must  be  taken  at  the  time  of  the 
interrogatory,  and  if  no  objection  was  then  made  to  the  form  of 
the  interrogatory,  it  cannot  be  urged  at  the  trial. 

Id. — Power  of  Notary  to  Eicflot  Shorthand  Hsfortkb — ^Tbanscrift 
OF  Testimony — Certificate. — ^The  notary  taking  a  deposition  may 
either  appoint  a  clerk  or  a  shorthand  reporter  to  take  down  the 
testimony;  and  the  fact  that  such  reporter  was  not  appointed  by 
the  court,  and  that  his  transcript  of  the  testimony  into  longhand 
was  objected  to  by  defendant's  counsel,  is  immaterial,  if  the  cer- 
tificate of  the  notary  states  that  the  transcription  into  longhand 
was  by  the  notary  carefully  read  to  the  witness,  and,  being  by  him 
first  corrected,  was  subscribed  by  the  witness  in  the  presence  of 
the   notary. 

New  Trial — Statement — Specifications — Inscffikncy  of  Evidence. 
— Specifications  in  a  statement  on  motion  for  new  trial  of  the  in- 
sufficiency of  the  evidence  to  justify  the  findings,  must  state  the 
particulars  in  which  the  evidence  is  claimed  to  be  insufficient,  and  a 
mere  general  statement  that  the  evidence  is  insufficient  to  justify  a 
finding  should  be  disregarded. 

Appeal — Argument — Points  not  Urged  in  Brief. — ^Where  the  appel- 
lant does  not  point  out  in  his  brief  any  particular  issue  or  issues 
ujwn  which  the  court  omitted  to  find,  or  what  particular  finding  or 
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findings  were  unsupported  by  evidence,  and  the  particulars  in  which 
thej  were  unsupported,  it  is  not  the  duty  of  the  appellate  court  to 
investigate  those  questions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion. 

F.  J.  Castelhun,  for  Appellant. 

James  H.  McKnight,  and  Charles  L.  Patton,  for  Re- 
spondents. 

COOPER,  C— This  action  was  brought  by  one  Robert 
Bright  to  have  it  adjudged  that  the  defendant  holds  the  legal 
title  to  certain  real  estate,  described  in  the  complaint,  in 
trust  for  plaintiff,  and  that  defendant  be  required  to  execute 
and  deliver  to  plaintiff  a  good  and  sufficient  deed  to  said  real 
estate,  and  also  to  recover  certain  moneys  that  are  alleged 
to  be  the  property  of  plaintiflF,  and  held  by  defendant  in 
trust  for  him.    The  facts,  as  shown  by  the  record  and  found 
by  the  court,  are  in  substance  as  follows:     The  original 
plaintiff,  Robert  Bright,  and  the  defendant  were  brother  and 
sister,  and  for  many  years  prior  to  June  7,  1895,  they  had 
lived  together  in  the  same  house  and  on  the  most  friendly 
and  confidential  relations.     The  plaintiff  was  then  about 
seventy-eight  years  old  and  the  defendant  about  seventy- 
six.    About  the  31st  of  May,  1895,  the  original  plaintiff  was 
afflicted  with  a  severe  stroke  of  paralysis  and  became  so  ill 
that  on  the  seventh  day  of  June  following  he  was  in  danger 
and  expectation  of  immediate  death,  and  while  in  such  condi- 
tion he  assigned  to  defendant  deposits  amounting  to  about 
seventeen  thousand  dollars  in  certain  savings  banks,  and  also 
executed  and  acknowledged  a  deed  to  defendant  of  certain 
real  estate  in  the  city  and  county  of  San  Francisco  particu- 
larly described  in  the  complaint.    The  assignment  and  deed 
were  made  with  the  understanding  that  defendant  should,  af- 
ter the  death  of  the  original  plaintiff,  dispose  of  the  property 
according  to  certain  instructions  given  to  defendant  by  said 
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plaintifiF.  The  deed  was  never  delivered  to  defendant,  but 
was  placed  in  a  drawer  of  a  table  in  a  room  then  occupied 
by  said  plaintiff,  and  afterward,  without  the  knowledge  or 
consent  of  said  plaintiff,  defendant  took  the  deed  from  the 
said  drawer,  and  on  January  7,  1896,  placed  the  same  of 
record  with  the  county  recorder  of  the  city  and  county  of 
San  Francisco.  There  was  no  consideration  for  the  said  deed 
or  the  transfer  of  said  bank  accounts.  After  the  ninth  day 
of  June,  1895,  the  plaintiff  ceased  to  be  in  danger  of  imme- 
diate death,  and  afterward  he  demanded  of  defendant  that 
she  deed,  assign,  and  transfer  the  said  property  back  to  plain- 
tiff, all  of  which  she  refused  to  do.  She  not  only  refused  to 
reconvey  the  property,  but  claimed  to  be  the  owner  of  it  and 
seised  in  fee  of  the  real  estate.  The  plaintiff,  on  the  second 
day  of  March,  1897,  and  before  the  trial  of  this  case,  died, 
and  on  the  eighth  day  of  March,  1897,  the  present  plaintiffs, 
as  special  administrators  of  his  estate,  were  substituted,  and 
plaintiffs  are  now  the  executors  of  the  last  will  and  testa- 
ment of  the  original  plaintiff.  After  the  date  of  the  trans- 
fers of  said  real  and  personal  property,  and  prior  to  the 
death  of  the  original  plaintiff,  defendant  had  laid  out  and 
expended  two  thousand  dollars  for  taxes,  insurance,  nursing 
of  plaintiff,  et  cetera.  Upon  these  facts  the  court  below  de- 
ducted two  thousand  dollars  from  the  amount  of  the  said  de- 
posits, and  gave  judgment  against  defendant  for  the  balance, 
and  that  the  defendant  has  no  right,  title,  or  interest  in  said 
real  estate,  and  that  defendant  deliver  up  the  said  deed  to  be 
canceled  and  be  enjoined  from  setting  up  any  claim  to  the 
lands  therein  described.  A  motion  was  made  for  a  new  trial, 
which  was  denied,  and  this  appeal  by  defendant  is  from  the 
judgment  and  order.  The  record  is  quite  voluminous,  and 
counsel  for  appellant  has  filed  a  brief  of  thirty-four  printed 
pages.  Counsel  for  plaintiff  have  not  seen  fit  to  file  a  reply, 
and  thus  the  full  labor  of  investigating  all  the  questions 
raised  in  appellant's  brief  is  thrown  upon  this  court  with  no 
assistance  from  plaintiff's  counsel. 

Defendant's  counsel  urges  that  the  demurrer  to  the  amend- 
tjd  complaint  should  have  been  sustained  upon  several  dif- 
ferent grounds.  The  complaint  sets  forth  what  is  claimed 
to  be  the  facts  in  two  counts,  the  first  count  being  in  regard 
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to  the  real  estate  and  the  second  count  in  regard  to  the  de- 
posits in  the  bank.  The  main  facts  are  set  forth  by  the 
pleader  "as  having  occurred  June  7,  1895,  as  a  part  of  the 
same  transaction."  The  principal  ground  of  demurrer 
and  the  one  first  urged,  is  "that  said  complaint  sets  up  two 
counts  for  one  cause  of  action."  This  is  not  one  of  the 
grounds  of  demurrer  laid  down  in  the  code  (Code  Civ. 
Proc.,  sec.  430),  and  no  others  can  be  considered.  (Hentch 
V.  Porter,  10  Cal.  558;  Bemero  v.  South  Bend  etc.  Co,,  65 
Cal.  386.)  The  cases  cited  in  appellant's  brief  relate  to  where 
a  single  act  or  transaction  is  made  the  subject  of  separate  ac- 
tions. Here  we  have  only  one  action  in  regard  to  one  trans- 
action, although  the  same  is  set  forth  in  two  separate  counts. 
The  counts  might  be  both  considered  together  as  a  narration 
of  the  facts  upon  which  plaintiflF  relies  for  a  recovery.  If 
the  facts  are  fully  set  out,  although  given  in  what  the  pleader 
calls  separate  counts,  each  numbered  into  separate  para- 
graphs, it  can  make  no  difference  and  cannot  injure  or  preju- 
dice the  defendants  in  any  way.  It  is  next  claimed  that  the 
first  count  does  not  state  a  cause  of  action  because  it  is  an  at- 
tempt to  have  the  court  declare  a  transaction  in  regard  to  real 
property  to  have  been  donatio  causa  mortis,  and  that  a  gift 
in  view  of  death  applies  to  personal  property  only. 

The  answer  to  this  is  that  the  pleader  states  that  the 
deed  was  without  consideration  and  was  never  delivered  to 
defendant.  If  a  grantee  named  in  a  deed,  to  whom  the 
deed  was  never  delivered,  and  for  which  there  was  no  con- 
;jideration,  wrongly  gets  possession  of  the  deed  and  places  it 
upon  record,  and  then  claims  to  own  the  property  therein 
described,  it  seems  to  us  that  the  grantor,  upon  stating  and 
proving  these  facts,  would  be  entitled  to  relief.  The  point 
is  further  urged  that  the  complaint  is  uncertain  and  am- 
biguous in  that  it  avers  that  the  defendant  would  dispose  of 
the  real  and  personal  property  in  accordance  with  certain 
written  instructions,  and  that  the  same  are  not  set  out  and 
it  is  impossible  to  determine  what  they  were.  The  complaint 
sets  forth  that  as  the  transfers  were  made  in  view  of  imme- 
diate death,  that  defendant  was  to  carry  out  certain  written 
instructions  in  case  plaintiff  should  die.  As  the  plaintiff  did 
not  die,  but  lived  to  claim  his  property,  and  as  the  gist  of 
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the  action  is  to  compel  a  reconveyance,  the  written  instruc- 
tions are  immaterial.  There  is  no  claim  that  any  written 
instructions  should  be  enforced,  and  no  claim  as  to  anything 
caused  by  the  want  of  such  instructions  being  carried  out. 
We  think  the  demurrer  was  properly  overruled.  For  the 
reasons  given  in  regard  to  ruling  upon  the  demurrer  it  was 
not  error  for  the  court  to  refuse  to  compel  the  plaintiff  to 
proceed  upon  one  count  only  of  his  complaint.  It  is  claimed 
that  the  court  committed  many  errors  in  overruling  de- 
fendant's objections  to  testimony.  There  are  eighty-seven  of 
these  assignments  of  errors  in  the  transcript,  argued  under 
twenty-seven  different  assignments  in  appellant's  brief.  In 
the  first  assignment  it  is  said  that  the  court  erred  in  over- 
ruling the  defendant's  objections  to  three  questions  asked  of 
the  witness,  Dr.  Mays.  The  witness  had  attended  Robert 
Bright  more  or  less  for  five  years.  He  was  called  in  to  see 
him  professionally  about  May  21,  1895,  and  attended  him 
about  twice  a  day  until  June  17th.  The  questions  were  then 
asked  of  the  witness: 

''Q.  Did  you  find  him  in  the  same  condition  during  that 
time?"  The  witness  answered:  "His  condition  varied,  im- 
proving slightly  after  a  few  months;  during  the  first  week 
following  the  30th  of  May  his  condition  became  worse." 

^'Q.  As  a  matter  of  fact,  doctor,  was  Robert  Bright  in 
danger  of  death  at  that  time?"  The  witness  in  answer  said: 
"There  was  considerable  danger  of  death.  For  some  time 
I  thought  death  might  ensue  at  any  time."  .... 

"Q.  Did  he  take  these  opiates  in  sufficient  quantities  to 
impair  his  capacity?"  The  witness  answered:  "No,  simply 
sufficient  to  allay  the  pain." 

All  these  questions  were  objected  to  upon  the  sole  ground 
that  they  were  leading,  and  the  objection  overruled.  This 
court  would  not  reverse  a  case  for  error  in  the  matter  of  ad- 
mission of  testimony  imless  the  errors  were  in  regard  to  a 
material  matter  affecting  the  substantial  rights  of  the  par- 
ties. (Kilerv.Kimbal,  10  CBi.2Q7.)  It  is  a  well-settled  rule 
in  this  state  that  the  allowance  of  leading  questions  is  in  the 
discretion  of  the  trial  court,  and  that  a  case  will  not  be  re- 
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versed  on  such  ground  unless  there  is  a  manifest  abuse  of 
discretion.    ( White  v.  White,  82  Cal.  452.) 

We  think,  while  the  questions  were  leading,  that  there  was 
not  such  an  abuse  of  discretion  as  would  warrant  us  in  hold- 
ing the  rulings  to  be  reversible  error.  One  Capp  had  been  for 
many  years,  and  was  on  the  4th  of  June,  1895,  the  agent  and 
business  manager  of  the  said  Robert  Bright.  He  was  sent 
for  by  Bright  on  said  day  and  for  the  purpose  of  having 
some  disposition  made  of  his  property  in  case  he  should  die. 
When  called  as  a  witness,  after  some  preliminary  questions, 
and  after  stating  that  in  response  to  a  call  from  a  messenger 
he  went  to  the  house  where  Bright  was  staying,  this  question 
was  asked :  "Q.  State  what  conversation  you  had  with  Mr. 
Bright  on  this  occasion.*'  The  question  was  objected  to  upon 
the  ground  '^that  it  was  incompetent,  irrelevant,  and  imma- 
terial." The  objection  was  overruled  and  exception  taken. 
It  is  said  that  this  ruling  was  error,  for  the  reason  that  the 
conversation  was  not  had  in  the  presence  of  defendant, 
and  that  even  if  she  had  been  present  it  was  irrelevant 
and  immaterial,  and,  further,  that  a  deed  cannot  be  in- 
validated by  subsequent  declarations  of  the  grantor.  We 
think  the  evidence  was  relevant  and  material  as  a  part  of  the 
res  gestae.  The  witness  had  been  called  upon  to  make  cer- 
tain arrangements  about  Bright's  property  in  case  he  should 
die.  It  seems  Bright  wanted  to  make  a  will  and  at  first 
talked  about  that,  but  afterward  concluded  to  make  a  deed 
to  his  sister,  and  gave  the  witness  a  statement  of  what  he 
wanted  his  sister  to  do  with  the  property  in  case  he  should 
die.  It  was  alleged  in  the  complaint  that  the  transfers  were 
made  without  consideration  and  in  expectation  of  immediate 
death.  The  answer  took  issue  upon  this.  It  was,  therefore, 
necessary  to  inquire  fully  into  the  acts  done  by  Robert  } 
Bright,  and  his  motives  and  intentions.  The  very  question  i 
to  be  determined  was  as  to  whether  or  not  the  transfers  were  \ 
made  with  a  belief  on  the  part  of  Robert  Bright  that  he  was  . 
Hearing  the  presence  of  the  monster.  Death.  The  testimony  / 
was  not  as  to  what  Bright  said  after  the  transfers,  but  what 
he  said  before  he  made  them,  and  as  a  part  of  what  was  to  / 
be  done. 

Where  it  is  necessary  to  inquire  into  the  motive  of  a  par- 
ticular act,  and  the  intention  of  the  person  who  did  the  act, 
CXXV.  Cal.— 8.  ^  . 
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proof  of  what  the  person  said  at  the  time  of  doing  it  is  ad- 
missible in  evidence  for  the  purpose  of  showing  its  true 
character.  (1  Greenleaf  on  Evidence,  sec.  108;  1  Rice  on 
Evidence,  sec.  211b;  1  Phillips  on  Evidence,  233.)  In  the 
case  of  Lund  v.  Tyngsborough,  9  Cush,  43  the  court,  in  a 
very  learned  and  exhaustive  review  of  the  law  as  to  the  ad- 
missibility of  hearsay  evidence,  said:  "Perhaps  the  most 
common  and  largest  class  of  cases  in  which  declarations 
are  admissible  is  that  in  which  the  state  of  mind  or  motive 
with  which  any  particular  act  is  done  is  the  subject  of  in- 
quiry," and  after  discussing  the  many  rules  and  exceptions 
laid  down  the  rule.  "When  the  act  of  a  party  may  be  given 
in  evidence,  his  declarations,  made  at  the  time,  and  calculated 
to  elucidate  and  explain  the  character  and  quality  of  the  act, 
and  so  connected  with  it  as  to  constitute  one  transaction,  and 
so  as  to  derive  credit  from  the  act  itself,  are  admissible  in  evi- 
dence. The  credit  which  the  act  or  fact  gives  to  the  accom- 
panying declarations  as  a  part  of  the  transaction,  and  the  ten- 
dency of  the  contemporary  declarations  as  part  of  the  trans- 
action to  explain  the  particular  fact,  distinguish  this  class 
of  declarations  from  mere  hearsay." 

It  is  earnestly  contended  that  the  court  erred  in  allowing 
Bright  to  testify,  under  the  objections  of  defendant,  as  to 
his  intentions  when  he  executed  the  deed  and  transfers  of 
property  to  defendant.    We  think  the  testimony  was  com- 
petent and  material.    The  intentions  and  motives  of  Bright 
were  he  material  matters  being  investigated.    In  such  cases 
the  universal  rule  is  to  receive  the  witness'  testimony  as  to  his 
intentions.     (Wharton  on  Evidence,  sees.  482,  508,  955; 
Snow  V.  Paine,  114  Mass.  526;  Bamhart  v.  Fulkerth,  93 
,  Cal.  499.)     The  objections  and  exceptions  in  the  transcript 
from  the  seventh  to  the  eighty-seventh,  inclusive,  are  to 
questions  asked  in  the  deposition  of  the  plaintiff,  which  was 
admitted  and  read  in  evidence.     A  large  number  of  ques- 
tions are  objected  to  upon  the  ground  that  they  are  leading. 
It  does  not  appear  from  the  record  whether  or  not  the  ob- 
jections were  made  at  the  time  of  taking  the  deposition,  but 
it  does  appear  that  counsel  for  defendant  attended,  at  the  ex- 
amination.   The  code  (Code  Civ.  Proc,  sec.  2032)  lays  down 
the  rule  that  in  taking  a  depo:?ition,  if  the  parties  attended  at 
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the  examination,  no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial  unless  the  same  was  stated  at  the 
time  of  the  examination. 

We  have  examined  all  the  assignments  as  to  errors  in  re- 
ceiving testimony  under  the  objections  of  defendant,  and  we 
do  not  find  any  one  of  sufficient  importance  that  we  think 
we  would  be  justified  in  holding  the  rule  prejudicial  error. 

The  deposition  of  Robert  Bright  was  offered  in  evidence, 
and  counsel  for  defendant  objected  to  it  being  read  upon  the 
ground  "that  it  was  taken  in  shorthand  by  a  shorthand  re- 
porter not  appointed  by  the  court,  and  transcribed  into  long- 
hand by  such  reporter  against  the  objections  of  defendant's 
counsel  made  at  the  time."  The  court  below  asked  counsel 
for  defendant  if  there  was  any  claim  that  the  deposition 
was  not  correctly  transcribed,  and  counsel  said:  "That  as 
to  that  he  could  not  say."  The  certificate  of  the  notary  shows 
that  when  the  deposition  was  transcribed  into  longhand  it 
was  by  the  notary  carefully  read  to  the  witness,  and,  being 
by  him  first  corrected,  was  subscribed  by  the  witness  in  the 
absence  of  the  notary.  It  is  claimed  that  the  words  of  the 
witness  must  be  written  down  by  the  notary  unless  the 
parties  agreed  upon  a  different  mode.  (Citing  Code  Civ. 
Proc,  sec.  2006.) 

Counsel  says  in  his  brief:  "It  is  not  claimed  that  the 
notary  might  not  have  employed  a  clerk  to  write  down  the 
questions  and  answers  with  a  pen  or  machine,  but  it  was 
improper  to  employ  the  sister  of  counsel  for  plaintiff."  It 
does  not  appear,  except  in  the  brief  of  counsel,  that  the  sister 
of  counsel  for  plaintiff  was  employed  as  shorthand  reporter. 
If  the  notary  could  employ  a  clerk  to  write  down  the  ques- 
tions and  answers  with  a  machine,  we  fail  to  see  why  a 
reporter  could  not  take  down  the  questions  and  answers. 
When  a  witness  gives  an  answer  and  it  is  written  out  in 
longhand,  it  could  not  be  a  valid  objection  that  the  answer 
remained  in  the  memory  of  the  writer  until  he  committed 
it  to  paper.  But  clearly  when  an  answer  is  given  by  a  wit- 
ness it  remains  with  the  person  writing  and  in  his  memory 
until  it  is  transferred  to  paper.  If  the  writer  should  take  it 
down  in  characters  only  known  to  himself,  and  thus  preserve 
the  memorandum  of  each  question  and  answer  until  he  aft- 
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erward  had  time  to  write  it  down  in  longhand,  we  fail  to  see 
why  when  finally  transferred  to  longhand,  it  is  not  written 
down  as  completely  as  if  done  as  the  words  fell  one  by  one 
from  the  lips  of  the  witness.  We  think  the  code  cleariy  con- 
templates this  course.  (Code  Civ.  Proc,  sec.  2038.)  The 
language  is,  ''Upon  the  appearance  of  the  witness  the  judge 
or  justice  must  cause  his  testimony  to  be  taken  in  writing," 
et  cetera.  It  is  also  provided  that  the  deposition,  when  com- 
pleted, must  be  carefully  read  to  the  witnesss  and  corrected 
if  desired  and  then  subscribed  by  him.  This  makes  the  read- 
ing, correcting,  and  signing  the  necessary  and  material 
thing  to  be  done,  and  it  was  done  in  this  case.  The  object 
of  requiring  the  witness  to  sign  the  deposition  is  to  make  him 
responsible  for  its  phraseology,  for  by  signing  he  adopts  the 
language  as  his  own.  (Weeks  on  Law  of  Depositions,  sec. 
321.)  It  is  claimed  that  the  court  failed  to  find  on  some  of 
the  material  issues.  Our  attention  is  not  called  to  any  ma- 
terial issue  upon  which  there  is  no  finding,  and  as  counsel 
has  not  seen  fit  to  point  out  in  his  brief  the  particular  issue 
or  issues  upon  which  there  should  have  been  a  finding,  it 
cannot  be  expected  that  we  will  go  through  tbe  record  on  an 
independent  voyage  of  discovery. 

Defendant's  counsel  assigns  some  fifteen  errors  in  which 
he  claims  the  evidence  is  insufficient  to  justify  the  findings. 
The  only  specification  wherein  the  evidence  is  alleged  to  be 
insufficient  is,  "The  evidence  is  insufficient  to  justify,"  et 
cetera.  Unless  the  particulars  in  which  the  evidence  is  said 
to  be  insufficient  to  justify  any  particular  finding  or  part 
thereof  are  pointed  out  in  the  assignment  of  error,  we  can- 
not notice  the  assignments  here.  (Code  Civ.  Proc.,  sec.  659; 
De  Molera  v.  Martin,  120  Cal.  544.) 

And  even  if  the  specifications  in  the  assignments  of  error 
were  sufficient,  counsel  has  not  pointed  out  in  his  brief  and 
called  our  attention  to  the  particular  finding  or  findings 
claimed  to  have  no  support  in  the  evidence,  and  the  partic- 
ulars in  which  such  finding  is  not  supported  by  the  evidence. 
In  such  case  we  do  not  deem  it  our  duty  to  investigate  the 
questions  as  to  the  insufficiency  of  the  evidence. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Chipman,  C,  and  Britt,  C,  concurred.         ^ 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1151.    I>epartmcnt  Two.— June  17,  1899.] 
J.  S.  REID,  Respondent,  v.  F.  W.  KRELING'S  SONS'  COM- 
PANY, Appellant. 

PaBTNEBSHIF— INOOSFORATION   OF    FlBM^ACTIOK    FOB   GOODS    SOLD   AND 

Deuvered — ^NoTiCE. — A  corporation  formed  by  members  of  a  part- 
nership firm,  which  took  its  assets,  and  continued  to  pay  its  debts, 
and  to  conduct  the  business  as  formerly,  using  its  books,  and  con- 
tinuing and  extending  the  various  accounts  therein  without  break, 
is  liable  in  an  action  for  goods  sold  and  delivered  in  the  name  of 
the  firm  by  a  former  customer,  who  had  no  knowledge  or  notice  of 
the  incorporation  until  shortly  before  the  commencement  of  the 
action,  where  it  appears  that  the  goods  and  bills  therefor  were 
received  by  the  corporation,  and  the  amounts  thereof  entered  upon 
the  books  by  it,  and  payments  thereupon  made  by  it  without  ob- 
jection. 

Id. — ^Defense — ^Estoppel  of  Cobpobation. — ^The  corporation,  under  the 
circumstances,  is  estopped  from  setting  up  a  defense  to  such  action, 
founded  upon  the  change  nmde  from  a  copartnership  to  a  cor- 
poration. 

Id. — Use  of  Goods  by  Individuals. — ^The  fact  that  a  small  part  of 
the  goods  sold  were  used  by  some  of  the  individual  members  of 
the  original  firm  in  improving  certain  real  property  is  immaterial, 
the  goods  having  been  ordered  and  sold  and  entered  upon  the 
books  of  both  parties  in  the  usual  manner. 

Id. — ^Application  of  Payments. — Payments  made  by  the  corporation 
upon  the  running  account  of  the  plaintiff  with  the  firm  were 
properly  applied  to  indebtedness  on  the  account  that  had  accrued 
prior  to  the  date  of  the  Incorporation  of  the  firm. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  A.  McGowan,  for  Appellant. 

Charles  Wesley  Reed,  for  Respondent. 
McFARLiVND,  J. — Action  to  recover  one  thousand  and 
sixty-four  dollars  and  forty-four  cents  for  goods  sold  defend- 
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ant  by  the  San  Francisco  Novelty  Plating  Works  (a  corpor- 
ation), which  assigned  its  claim  therefor  to  plaintiff.  The 
court  below  gave  judgment  to  plaintiff  for  the  amount  sued 
for,  and  defendant  apppeals  from  the  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial. 

We  see  no  reason  for  disturbing  the  judgment,  which  is 
clearly  a  just  one.  There  is  no  question  about  the  amount 
of  the  goods  furnished,  or  the  actual  balance  due  thereon ; 
the  whole  defense  is  upon  the  ground  that  the  members  of 
a  copartnership,  which  had  been  dealing  with  the  respond- 
ent's assignor,  changed  the  copartnership  into  a  corporation 
and  continued  to  deal  with  said  assignor  as  before,  without 
his  knowledge  that  such  change  had  been  made. 

For  many  years  prior  to  the  year  1894  "F.  W.  Kreling  & 
Sons"  had  been  carrying  on  a  certain  business  as  copartners, 
and  prior  to  and  during  the  year  1894  they  had  a  running 
account  with  plaintiff's  assignor.  Sometime  in  1894  they 
concluded  to  continue  their  business  under  the  form  of  a 
corporation  instead  of  a  partnership;  and  for  that  purpose 
formed  a  corporation  called  "F.  W.  Kreling's  Sons'  Com- 
pany." It  seems  that  they  considered  themselves  a  corpora- 
tion in  April,  1894,  at  which  time  they  signed  certain  papers 
relating  to  the  proposed  change,  and  commenced  at  that 
time  to  conduct  their  business  in  the  corporate  name;  but 
articles  of  incorporation  were  not  filed  until  September  1st, 
and  a  certificate  of  the  incorporation  was  not  issued  by  the 
secretary  of  state  until  October  6th.  But  no  matter  at  what 
time  they  assumed  to  change,  or  did  legally  change,  from 
a  partnership  to  a  corporation,  plaintiff's  assignor  had  no 
notice  of  the  change  until  a  short  time  before  the  commence- 
ment of  this  action,  and  continued  as  usual,  to  send  them 
goods,  and  sent  bills  in  which  "F.  W.  Kreling  &  Sons"  were 
named  as  purchasers  and  debtors ;  and  these  goods  and  bills 
were  received  by  appellant,  and  their  amounts  entered  on 
its  own  books,  and  payments  were  made  from  time  to  time 
to  plaintiff's  assignor,  without  any  objection  whatever,  and 
without  any  notification  to  him  that  what  was  formerly  a 
partnership  had  become  a  corporation  with  substantially  the 
same  name.  The  corporation  took  the  assets  of  the  copart- 
nership, and,  as  the  evidence  shows,  continued  to  pay  the 
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debts  of  the  latter  and  to  conduct  the  budineas  just  as  before ; 
indeed,  the  corporation  used  the  very  books  which  had  been 
used  by  the  oopartnershipi  and  continued  and  extended  there- 
in the  various  running  accounts  without  break.  Under  these 
circumstances,  the  appellant  is  estopped  from  setting  up  a 
defense  founded  upon  the  change  from  a  copartnership  to 
a  corporation,  as  against  the  cause  of  action  here  sued  on. 
The  fact  that  a  small  part  of  the  goods  were  used  by  some  of 
the  Krelings  individually,  in  moving  certain  real  property, 
makes  no  diflFerence;  they  were  ordered  and  sold  in  the  same 
manner  as  the  other  goods,  and  in  like  manner  were  credited 
and  entered  in  the  books  of  both  parties;  and,  under  the 
above  views,  payments  made  by  appellant  after  September 
Ist  were  properly  applied  to  indebtedness  on  the  running 
account  that  had  accrued  before  that  time. 

The  judgment  and  order  apppealed  from  are  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


[8.  F.  No.  1012.    Department  Two.— June  17,  1899.] 

r.  BERKA,  Respondent,  v.  J.  G.  WOODWARD,  Treasurer 

of  the  City  of  Santa  Rosa,  Appellant. 

MuiaOIPAL  Ck)BrORA.TIOH8 — ^ILUBGAL  CONTRACT  BT  MEMBER  OF   CoUITCIL 

— ^IicpLiED  Contract  Prohibited. — ^The  provisions  of  a  city  charter 
and  of  the  Political  Code  forbidding  a  member  of  the  city  council 
to  be  directly  or  indirectly  interested  in  any  contract  made  by  the 
council,  and  of  the  Penal  Code  providing  a  penalty  therefor,  apply 
both  to  express  and  implied  contracts ;  and  a  member  of  such  council 
who  has  expressly  contracted  with  it  for  the  sale  of  lumber  and  ma- 
terials to  the  city,  cannot  recover  their  value  upon  an  implied 
contract. 

Id. — Recovery  upon  Implied  Contract,  When  Permissible. — ^It  is 
only  where  contracts  of  public  officers  with  their  counties  or  mu- 
nicipalities have  not  been  expressly  forbidden  by  law,  and  are 
not  nuUiim  in  ae,  but  are  merely  considered  contrary  to  pubUc 
policy,  that  the  offer  is  allowed  to  recover  upon  an  implied  con- 
tract>  upon  a  quantum  meruit  or  quantum  valehat.  But  no  re- 
covery of  any  kind  can  be  had  where  the  contract  is  either  malum 
in  M,  at  expressly  prohibited. 

Id. — ^BmoT  of  Penalty — Iliegal  Gontbaot. — ^Where  a  statute  pro- 
nounces a  penalty  for  an  act,  a  contract  founded  upon  such  act 
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is  void,  even  though  the  statute  doei  not  prononiioe  it  void  nor  ex- 
pressly prohibit  it. 

Id.— Allowahgb  or  Claim  bt  Ooinfcoiy— Butt  of  Tbbasdxbk- Man- 
damus.— ^The  allowanoe  of  a  daim  by  the  city  council  for  the  value 
of  lumber  and  materials  sold  to  the  city  by  a  member  of  the 
council  does  not  give  the  claim  a  validity  not  otherwise  possessed. 
It  is  the  duty  of  the  treasurer  to  pay  only  legal  demands  against 
his  funds;  and  he  cannot  be  compelled  by  wMn4amu9  to  pay  sudi 
claim. 


APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    S.  K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

0.  0.  Webber,  City  Attorney,  and  J.  Leppo,  for  Appellant. 

The  contracts  upon  which  the  warrants  were  based  were 
illegal  and  void,  and  no  recovery  could  be  had  thereunder 
(Stats.  1875-76,  pp.  255,  256;  Pol.  Code,  sees.  920,  921;  Pen. 
Code,  sec.  71;  Civ.  Code,  sees.  1607,  1608,  1667;  Fowler  v. 
Scully,  72  Pa.  St.  456;  13  Am.  Rep.  708;  Brooks  v.  Cooper, 
50  N.  J.  Eq.  761 ;  35  Am.  St.  Rep.  801,  802 ;  Swanger  v.  May- 
berry,  59  Cal.  93,  94 ;  Santa  Clara  Mill  etc.  Co.  v.  Hayen^  76 
Cal.  390;  1  Am.  St.  Rep.  211;  Gardner  v.  Tatum,  81  Cal. 
373;  Morrill  v.  Nightingale,  93  Cal.  458;  Visalia  etc.  Co.  v. 
Sirris,  104  Cal.  332;  43  Am.  St.  Rep.  105;  Wyman  v.  Moore, 
103  Cal.  214;  Capron  v.  Hitchcock,  98  Cal.  430;  Alexander 
V.  Johnson,  144  Ind.  82 ;  Winchester  etc.  Light  Co.  v.  Veal, 
145  Ind.  506;  Woods  v.  Armstrong,  54  Ala.  150;  25  Am. 
Rep.  671.)  In  case  of  a  municipal  corporation  there  can 
be  no  waiver  of  the  illegality  of  a  contract  therewith,  by 
virtue  of  a  public  law.  (Civ  Code,  sec.  3513;  Fowler  v. 
Scully,  supra;  Mullan  v.  State,  14  Cal.  587.) 

D.  R.  Gale,  and  Campbell  &  Campbell,  for  Respondent. 

Plaintiff  had  the  right  to  recover  upon  an  implied  con- 
tract. The  party  receiving  the  benefit,  though  the  contract 
was  illegal,  is  held  to  accountability  upon  an  implied  prom- 
ise to  prevent  a  failure  of  justice.    {Concordia  v.  Hagerman, 
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1  Kan.  App.  35;  Gardner  v.  BuUer,  30  N.  J.  Eq..702;  Spear- 
man V.  Texarcana,  58  Ark.  348;  Pickett  v.  School  Dist.,  25 
Wis.  551,  558;  3  Am.  Rep.  105;  Call  Pub,  Co.  v.  Lincoln, 
29  Neb,  149;  Mayor  v.  Muzzy,  33  Mich.  61;  20  Am.  Rep. 
670;  Mayor  v.  Huff,  60  Ga.  221;  Marsh  v.  Fulton  Co.,  10 
Wall.  676,  684  J  Loumana  v.  Wood,  102  U.  S.  294;  Pimental 
V,  San  Francisco,  21  Cal.  862;  Swift  v.  Swift,  46  Cal.  266; 
McConoughey  v.  Jackson,  101  Cal.  265 ;  40  Am.  St.  Rep.  53 ; 
Capitol  Oas  Co.  v.  Young,  109  Cal.  140;  Hitchcock  v.  Gal- 
veston, 96  U.  S.  350;  Chapman  v.  Douglass  Co.,  107  U.  S. 
356;  Crompton  v.  ZahrisHe,  101  U.  S.  601;  Parkersburg  v. 
Brown,  106  U.  S.  487 ;  Ashhursfs  Appeal,  60  Pa.  St.  290.)    ^ 

HENSHAW,  J. — This  is  an  appeal  from  a  judgment  in 
mandate  ordering  the  treasurer  of  the  city  of  Santa  Rosa 
to  honor  and  to  pay  two  warrants  issued  in  favor  of  plaintiflF 
by  the  common  council  of  the  city.  The  warrants  were  in 
payment  of  liunber  and  materials  "had  and  received  by  the 
city  from  Berka."  At  the  times  when  the  material  was 
supplied,  at  the  times  when  Berka  presented  his  bills  and 
demands  for  payment,  and  at  the  time  when  the  city  coun- 
cil allowed  and  approved  his  claims,  Berka  was  an  officer 
of  the  city  and  a  member  of  its  common  council.  These 
facts  appear  by  the  petition.  The  defendant  interposed  a 
demurrer,  both  general  and  special.  This  demurrer  was 
"overruled  without  leave  to  answer,"  and  a  peremptory  writ 
of  mandate  was  ordered  to  be  issued. 

The  question  of  first  importance  presented  upon  this  ap- 
peal is  that  of  the  right  of  an  officer  of  the  city  to  recover 
upon  an  implied  contract  with  the  municipality.  The  fol- 
lowing provisions  of  the  law,  and  of  the  charter  of  the  city  of 
Santa  Rosa  (have  direct  bearing  upon  this  consideration : 

"No  councilman  to  be  directly  or  indirectly  interested  in 
any  oontract  made  by  them,  or  in  any  pay  for  work  done 
under  their  direction  or  supervision."  (Charter  of  Santa 
Rosa,  Stats.  1875-76,  p.  255.) 

"All  bills,  daims,  and  demands  against  the  city  shall  be 
.  .  .  filed  by  the  city  clerk,  who  shall  present  it  to  the  coun- 
cil, and  they  shall  allow  or  reject  the  same  in  whole  or  in 
part."    (Charter  of  Santa  Rosa,  Stats.  1875-76,  p.  251.) 

"Members  of  the  legislature,  state,  county^  city  and  town- 
ship officers  must  not  be  interested  in  any  contract  made  by 
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them  in  tljeir  oflScial  capacity,  or  by  anybody  or  board  of 
which  they  are  members."    (Pol.  Code,  sec.  920.) 

"State,  county,  tow-nship,  and  city  officers  must  not  be 
purchasers  at  any  sale,  nor  vendors  at  any  purchase  made  by 
them  in  their  official  capacity."    (Pol.  Code,  sec.  921.) 

"Every  contract  made  in  violation  of  any  of  the  provisions 
of  the  two  preceding  sections  may  be  avoided  at  the  instance 
of  any  party  except  the  officer  interested  therein."  (Pol. 
Code,  sec.  922.) 

"Every  officer  or  person  prohibited  by  the  laws  of  this 
state  from  making  or  being  interested  in  contracts,  or  from 
becoming  a  vendor  or  purchaser  at  sales,  or  from  purchasing 
script  or  other  evidence  of  indebtedness,  who  violates  any 
of  the  provisions  of  such  laws,  is  punishable  by  a  fine  of  not 
more  than  one  thous^and  dollars,  or  by  imprisonment  in  the 
state  prison  not  more  than  five  years,  and  is  forever  disquali- 
fied from  any  office  in  this  state."     (Pen.  Code,  sec.  71.) 

"That  is  not  lawful  which  is:  1.  Contrary  to  an  express 
provision  of  law;  2.  Contrary  to  the  policy  of  express  law, 
though  not  expressly  prohibited;  or  3.  Otherwise  contrary 
to  good  morals."    (Civ.  Code,  sec.  1667.) 

"The  consideration  of  a  contract  must  be  lawful  within 
the  meaning  of  section  1667."  (Civ.  Code,  sec.  1607.) 

"If  any  part  of  a  single  consideration  for  one  or  more  ob- 
jects, or  of  several  considerations  for  a  single  object,  is  un- 
lawful, the  entire  contract  is  void."    (Civ.  Code,  sec.  1608.) 

It  would  seem  that  the  need  of  discussion  is  foreclosed  by 
the  mere  quotation  of  our  express  laws,  but  respondent  con- 
tends, and  in  his  contention  prevailed  in  the  trial  court,  that 
these  provisions  have  no  application  to  an  implied  contract 
such  as  this  admittedly  is,  and  that  in  the  case  of  implied 
contracts  which  are  not  malum  in  se,  even  though  they  may 
be  against  public  policy,  the  rule  is,  that  if  the  consideration 
has  passed — if  the  contract  upon  the  one  hand  has  been 
wholly  executed — ^the  party  who  has  so  performed  will  be 
allowed  a  recovery  upon  quantum  meruit  or  quantum  vale- 
bat,  as  the  case  may  be.  The  importance  of  this  question, 
the  right  of  an  officer  of  the  city  to  recover  upon  to  implied 
contract  with  his  municipality,  its  gravity  and  far-readiing 
consequence,  demand  something  more  than  a  passing  con- 
sideration. 

By  subdivision  1  of  section  1667  of  the  Civil  Code  refer- 
ence is  had  to  contracts  expressly  prohibited.    These  will  be 
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discussed  hereafter.  Within  subdivisions  2  and  3  of  the 
same  section  are  embraced  the  multitude  of  contracts  which, 
though  not  expressly  prohibited,  are  refused  recognition 
upon  grounds  of  pubUc  poUcy.  These  contracts,  in  contem- 
plation of  their  subject  matter,  may  be  divided  into  two  dis- 
tinct classes;  the  first  where  the  consideration  is  base  and 
against  good  morals,  Toalum  in  se;  the  second,  where  the  con- 
sideration is  in  itself  lawful,  but  where  the  mode  is  unau- 
thorized, or  where,  because  of  some  fiduciary  relation  between 
the  parties^  the  law  will  not  permit  the  contract  to  be  made, 
nor  counteance  it  when  made.  As  to  the  first  it  is  said  in 
Blatehford  v.  Preston,  8  Term  Rep.  95:  "A  plaintiiBF  cannot 
recover  in  a  court  of  justice  whose  cause  of  action  arises  out 
of  a  contract  between  him  and  the  defendant  in  fraud  or  to 
the  prejudice  of  third  persons."  Of  the  second,  Lord  Mans- 
field and  the  court  of  King's  bench,  in  Jones  v.  Randall, 
Ck>wp.  39,  declared:  ''Many  contracts  which  are  not  against 
morality'  are  still  void  as  being  against  the  maxims  of  sound 
policy/'  The  first  class  of  contracts  embraces  the  infinite 
number  of  those  made  to  further  crime,  or  to  interfere  with 
the  adnainistration  of  the  law,  or  to  obstruct  the  course  of 
justice,  all  contracts  affecting  the  rights  and  prerogatives  of 
the  government,  as  well  as  the  personal  rights  of  the  citizen. 
In  the  second  class  no  baseness  is  inherent  in  the  assence  of 
the  contract,  but  there  is  either  some  defect  in  the  mode  of 
oration  or  the  manner  of  performance,  or  some  incapacity  in 
one  or  the  other  of  the  parties  because  of  nonage,  mental  dis- 
ability, or  the  fiduciary  relation  which  they  sustain  to  each 
other.  Within  this  second  class,  as  has  been  said,  are  the  con- 
tracts of  one  who  stands  in  a  fiduciary  relation  to  another 
with  that  other.  Because  of  the  tendency  to  abuse,  the  temp- 
tation to  take  undue  advantage,  these  contracts,  even  when 
not  expressly  prohibited  by  law,  are  still  looked  upon  with 
disfavor,  and  they  may  be  avoided  at  the  instance  of  the  other 
party  in  interest;  but,  where  the  trustee  or  other  fiduciary 
agent  has  fully  carried  out  the  terms  of  the  contract,  the  con- 
tract itself  being  fair,  public  policy,  which  is  not  punitive, 
is  satisfied  to  leave  the  right  of  recission  to  the  other  party. 
If  he  shall  elect  to  rescind,  he  does  so  upon  the  equitable 
condition  of  restoring  what  he  has  receive^g..^.^gj|f<^  however, 
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he  chooses  to  retain  the  consideration,  he  is  not  bound  by 
the  terms  and  conditions  of  the  contract,  but  the  courts  per- 
mit an  action  to  establish  and  to  recover  the  reasonable  value 
of  the  thing  sold  or  the  service  rendered.  Such,  it  may  be 
said,  is  the  general  rule,  but  in  this  state  the  line  has  been 
more  closely  drawn.  Such  contracts  are  against  public  pol- 
icy. Being  against  public  policy,  the  making  of  them  is  not 
to  be  encouraged.  But  to  permit  a  profit  is  thus  to  encourage 
them.  Therefore,  in  this  state,  when  a  recovery  is  permitted, 
it  is  not  for  the  reasonable  or  market  value,  which  naturally 
includes  within  it  the  contemplation  of  a  profit,  but,  when 
possible,  the  recovery  is  limited  to  the  actual  cost.  {Fox  v. 
Hale  etc.  Min,  Co.,  108  Cal.  369.) 

Where  contracts  of  public  officials,  with  their  counties  or 
municipalities,  have  not  been  expressly  forbidden  by  law, 
the  principles  which  we  have  been  considering  have  in  some 
cases  been  applied,  and  a  recovery  has  been  permitted.  In 
these  cases  it  has  been  said  that  the  demands  of  public  policy 
have  been  satisfied  by  allowing  the  officer  to  recover,  not  ac- 
cording to  the  terms  of  his  contract,  but  upon  a  quantum 
meruit  or  quantum  valebat.  (Spearrnan  v.  Texarcana,  58 
Ark.  348;  Pickett  v.  School  Diet.,  25  Wis.  551;  3  Am.  Rep 
105;  Concordia  v,  Hagaman,  1  Kan.  App.  35;  Gardner  v. 
Butler,  30  N.  J.  Eq.  702 ;  Call  Pub.  Co.  v.  Lincoln,  29  Neb. 
149;  Mayor  etc.  v.  Huff,  60  Ga.  221;  Currie  v.  School  Dist., 
35  Minn.  163 ;  Mayor  etc.  v.  Muzzy,  33  Mich.  61 ;  20  Am. 
Rep.  670.)  But  in  no  one  of  these  cases,  nor  indeed  in  any 
case  which  has  come  under  our  observation,  have  the  courts 
entertained  any  contract  or  any  rights  growing  out  of  a  con- 
tract, where  either  the  consideration  was  base,  or  the  con- 
tract was  against  the  express  prohibition  of  the  law.  Thiu*, 
in  Call  Pub.  Co.  v.  Lincoln,  supra,  the  publishing  company 
had  sued  the  city  to  recover  for  printing.  Bushnell  was  a 
stockholder  in  the  plaintiff  company,  and  was  chairman  of 
the  city  council's  committee  on  printing  during  the  time  of 
the  publications  in  question ;  the  court  held  that  the  statute 
of  Nebraska  prohibiting  officers  from  being  interested  in  any 
contract  with  their  municipalities  referred  to  express  con- 
tracts, that  the  contract  under  consideration  was  an  implied 
contract.    It  therefore  concluded  that  the  contract  was  not 
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one  expressly  prohibited  by  law,  and  proceeded  to  discuss  and 
decide  the  question  upon  the  grounds  of  public  policy.  In 
Concordia  v.  Hagaman,  supra,  the  prohibitory  statute  was 
"an  act  to  restrain  state  and  county  officers  from  speculating 
in  their  offices."  The  contract  there  was  a  contract  made  by 
Hagaman  when  he  was  a  member  of  the  city  council  for  the 
printing  of  the  ordinancs  of  the  city.  The  court  conceded 
that  no  recovery  could  be  had  if  the  contract  were  one  ex- 
pressly prohibited  by  law,  but  determined  that  the  legislature 
had  ex  industria  excluded  municipal  officers,  and  had  limited 
the  operation  of  the  law  to  state  and  county  officers.  That 
being  so,  the  contract  was  left  to  be  considered  upon  the 
grounds  of  public  policy  alone.  And  in  discussing  that  ques- 
tion the  court  says:  "In  considering  the  question  of  illegality 
of  the  contract  it  is  proper  that  a  distinction  be  made  be- 
tween a  contract  which  is  illegal  because  its  execution  requires 
the  performance  of  an  immoral  or  unlawful  act,  or  trans- 
gresses an  express  statutory  prohibition,  and  one  wherein  the 
act  to  be  performed  is  lawful,  but  the  agreement  is  invalid 
because  of  the  manner  it  was  entered  into,  or  because  of  in- 
capacity to  contract  in  either  of  the  parties When  the 

contract  looks  to  the  doing  of  a  lawful  act,  but  may  be 
avoided  by  one  of  the  parties  to  it  because  the  other  party 
at  the  time  acted  in  a  fiduciary  capacity  for  the  first,  the  rule 
is  applied  in  order  to  avoid  the  potsibilitv  of  reaping  any 
undue  advantage  from  the  contract.    When  it  nas  been  exe- 
cutea,  w-thout  objection,  and  actual  benefits  have  been  re- 
ceived under  it,  all  parties  acting  in  entire  good  faith,  the 
law  is  maintained  and  the  ends  of  justice  subserved  by  dis- 
regarding those  parts  of  the  express  agreement  wherein  ad- 
vantage might  have  been  taken,  and  allowing  compensation 
merely  for  the  reasonable  value  of  the  benefits  received  un- 
der it.    Consideration's  of  public  policy  do  not  require  the  do- 
ing of  less  than  this.    The  defense  of  public  policy  has  no 
element  of  punishment  in  it;  nor  ia  it  allowed  out  of  consid- 
eration for  the  defendant.    It  is  upheld  by  the  consideration 
which  the  law  ever  entertains  for  the  protection  of  the  pub- 
lic, and  the  settled  policy  of  the  courts  to  give  no  aid  to  the 
enforcement  of  contracts  whose  general  tendency  is  injurious 
to  the  public.    Hence,  the  courts  refuse  all  relief  to  one  who 
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asks  compensation  for  the  doing  of  an  act  which  is  con- 
clusively presumed  to  be  hurtful  to  public  interests  or  morals. 
When,  however,  the  thing  accomplished  is  proper  and  bene- 
ficial, and  not  placed  under  the  ban  of  any  penal  prohibitory 
enactment,  the  reason  for  the  rule  fails,  and  it  should  not 
be  applied  any  further  than  is  necessary  for  the  public  good." 

I  This,  then,  is  the  undoubted  rule,  that  when  a  contract 
is  expressly  prohibited  by  law,  no  court  of  justice  will  enter- 
tain an  action  upon  it,  or  upon  any  asserted  rights  growing 
out  of  it.  J  And  the  reason  is  apparent,  for  to  permit  this 
would  be  for  the  law  to  aid  in  its  own  undoing.  Says  the 
supreme  court  of  the  United  States  in  Bank  of  United  States 
V.  Owens,  2  Pet.  527 :  "No  court  of  justice  can  in  its  nature 
be  made  the  handmaid  of  iniquity.  Courts  are  instituted  to 
carry  into  effect  the  laws  of  the  country.  How  can  they  be- 
come auxiliary  to  the  consummation  of  violations  of  law? 
There  can  be  no  civil  right  where  there  can  be  no  legal 
remedy,  and  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal."  And  again  the  same  august  tribunal,  in 
Coppel  V.  Hall,  7  Wall.  542,  says:  "Whenever  the  illegality 
appears,  whether  the  evidence  comes  from  one  side  or  the 
other,  the  disclosure  is  fatal  to  the  case.  No  consent  of  the 
defendant  can  neutralize  its  effect.  A  stipulation  in  the  most 
solemn  form  to  waive  the  objection  would  be  tainted  with 
the  vice  of  the  original  contract  and  void  for  the  same  rea- 
sons. Where  the  contamination  reaches  it  destroys.  The 
principle  to  be  extracted  from  all  the  cases  is  that  the  law 
will  not  lend  its  support  to  a  claim  founded  on  its  own  vio- 
lation." And  in  our  own  state  it  has  been  said  (Swanger  v. 
May  berry,  59  Cal.  91.) :  "The  general  principle  is  well  es- 
tablished that  a  contract  founded  on  an  illegal  consideration, 
or  which  is  made  for  the  purpose  of  furthering  any  matter 
or  thing  prohibited  by  statute,  or  to  aid  or  assist  any  party 
therein,  is  void.  This  rule  applies  to  every  contract  which  is 
founded  on  a  transaction  malum  in  se,  or  which  is  prohibited 
by  a  statute  on  the  ground  of  public  policy."  Nor  in  such 
cases  does  it  matter  whether  the  contract  has  been  partially 
or  wholly  performed,  or  whether  the  consideration  has  passed 
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or  not.  "The  test/'  says  Judge  Duncan  in  Swan  v.  Scott, 
11  Serg.  &  R.  164,  "whether  a  demand  connected  with  an 
illegal  transaction  is  capable  of  bein^v  enforced  at  law,  is 
whether  the  plaintiff  requires  the  aid  of  the  illegal  trans- 
action to  establish  his  case.  If  the  plaintiff  cannot  open 
his  case  without  showing  that  he  has  broken  the  law,  the 
court  will  not  assist  him,  whatever  his  claim  in  justice  may 
be  upon  the  defendant."  And  this  must  be  so,  for,  while 
as  a  matter  of  private  justice  between  individuals  it  would 
be  but  fair  that  one  under  such  an  illegal  contract  should 
restore  the  consideration  or  should  make  the  payment,  the 
rights  of  the  public  are  superior  to  any  such  private  consid- 
erations, and  the  pubUc's  right  is  that  the  fountains  of  jus- 
tice ahall  remain  unpolluted;  that  no  court  shall  lend  its 
aid  to  a  man  who  grounds  his  action  upon  an  immoral  or 
illegal  act.  Therefore,  there  is  no  place  for  equitable  consid- 
erations, presumptions,  or  estoppels.  (Fowler  v.  Scully,  72 
Pa.  St.  466;  13  Am.  Rep.  699.)  Ex  turpi  causa  non  oritur 
actio.  Whenever  such  a  contract  comes  before  the  court  the 
action  must  fail,  and  the  pcorties  will  be  left  in  the  situation 
in  which  they  may  be  found.  Some  slight  attempt  will  be 
found  occasionally  to  evade  the  application  of  this  well-settled 
doctrine  upon  the  ground  of  the  hardship  which  sometimes 
results,  but  in  no  case,  we  think,  has  the  existence  of  the  rule 
been  denied,  or  its  justice  as  a  matter  commanding  public 
necessity  been  questioned. 

The  rule,  further,  is  that  where  a  statute  pronounces  a 
penalty  for  an  act,  a  contract  founded  on  such  act  is  void, 
although  the  statute  does  not  pronounce  it  void,  nor  expressly 
prohibit  it.  (Swanger  v.  Mayberry,  supra;  Santa  Clara  Mill 
etc,  Co.  V.  Hayes,  76  Cal.  390;  9  Am.  St.  Rep.  211;  Gardner 
V,  Tatwm,  81  Cal.  370;  Morrill  v.  Nightingale,  93  Cal.  458; 
Wyman  v.  Moore,  103  Cal.  214 ;  Visalia  etc.  Co.  v.  Sims,  104 
Cal.  332 ;  43  Am.  St.  Rep.  105 ;  Woods  v.  Armstrong,  54  Ala. 
150;  25  Am.  Rep.  671;  Fowler  v.  Scully,  supra;  Seiden- 
bender  v.  Charles,  4t  Serg.  &  R.  151;  8  Am.  Dec.  682; 
Brooks  V.  Cooper,  50  N.  J.  Eq.  761 ;  35  Am.  St.  Rep.  793.) 

Applying  these  principles  to  the  contract  before  us,  it  is 
most  nmnifest  that  it  is  not  only  against  the  express  pro- 
hibition of  the  law,  but  that  the  law  makes  penal  upon  the 
part  of  a  public  oflBcer  the  entering  into  it.  We  can  yield  no 
assent  to  the  contention  that  our  laws  apply  only  to  express 
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contracts.  The  statute  itself  is  general  in  its  terras.  Both 
in  the  charter  provision  above  quoted,  and  in  section  920 
of  the  Political  Code,  these  officers  are  forbidden  to  be  in- 
terested in  "any  contract"  made  by  them.  The  only  differ- 
ence between  an  express  contract  and  an  implied  contract  is 
that  in  the  former  all  of  the  terms  and  conditions  are  ex- 
pressed between  the  parties ;  in  the  latter  some  one  or  more 
of  the  terms  and  conditions  are  implied  by  law  from  the  con- 
duct of  the  parties.  Generally,  express  contracts  with  a  mu- 
nicipality are  made  under  the  system  of  competitive  bidding. 
Usually,  this  is  made  compulsory  by  law.  To  say  that  im- 
plied contracts  were  not  prohibited  would  be  to  destroy  the 
purpose  and  efficiency  of  the  laws,  and  leave  the  people  at 
the  mercy  of  careless  or  unscrupulous  officers.  The  case  of 
Smith  V,  Albany,  61  N.  Y.,  444,  is  very  similar  to  the  one 
at  bar.  The  council  of  the  city,  of  which  plaintiff  was  a 
member,  appropriated  two  thousand  five  hundred  dollars  for 
defraying  expenses  of  a  Fourth  of  July  celebration.  Upon 
the  day  plaintiff  furnished  horses  and  vehicles  for  use  in  the 
celebration,  and  the  fair  value  of  their  use  was  the  sum  of 
one  hundred  and  thirty-nine  dollars.  The  New  York  statute 
made  it  unlawful  for  a  member  of  any  common  council  to 
become  a  contractor  under  any  contract  authorized  by  the 
common  council  and  authorized  such  contracts  to  be  declared 
void  at  the  instance  of  the  city.  Here  was  an  implied  con- 
tract, but  it  was  one  prohibited  by  the  statute  law  as  well  as 
by  considerations  of  public  policy,  and  the  plaintiff  was  de- 
nied any  recovery.  Our  statutes  ai*e  general  in  prohibiting 
any  officer  from  being  interested  in  such  contracts,  and,  if 
ever  there  was  an  occasion  for  its  strict  enforcement,  it  cer- 
tainly exists  in  a  case  such  as  this  where  the  contractor  is  a 
member  of  the  conmion  council,  whose  duty  it  is  to  make 
such  contracts  on  behalf  of  the  city.  He  cannot  be  permit- 
ted to  place  himself  in  any  situation  where  his  personal  in- 
terest will  conflict  with  the  faithful  performance  of  his  duty 
as  trustee,  and  it  matters  not  how  fair  upon  the  face  of  it 
the  contract  may  be,  the  law  will  not  suffer  him  to  occupy 
a  position  so  equivocal  and  so  fraught  with  temptation.  Note 
the  illustration  here  presented.  This  material  was  obtained 
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from  a  member  of  the  city  council,  and  he  a?  a  member  of 
that  council  sits  in  judgment  upon  the  validity  and  amount 
of  his  own  claim.  If  he  does  not  act,  still  the  city  is  de- 
prived of  its  right  to  his  services  and  knowledge  in  deter- 
mining these  very  questions. 

The  fact  that  the  claim  was  allowed  by  the  council  doe* 
not  give  to  it  a  validity  which  it  otherwise  did  not  possess. 
(Santa  Cruz  Rock  P.  Co.  v.  Broderick,  113  Cal.  628.)  The 
duty  of  the  treasurer  is  to  pay  only  legal  demands  against 
his  funds.  The  law  will  not  imply  a  promise  to  pay  for  serv- 
ices illegally  rendered  under  a  contract  expressly  prohibited 
by  law,     (Oardner  v,  Tatum,  supra.) 

For  the  foregoing  reasons  the  judgment  is  reversed,  with 
directions  to  the  trial  court  to  sustain  the  general  demurrer 
to  plaintiflf's  complaint. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

[Grim.  Ko.  489.     In  Baiik.--June  17,  1899.] 

THE  PEOPLE,  Respondent,  v.  FRANK  D.  CRANDALL, 
Appellant. 

Cbikinal  Law — ^Homicide — Evidence — ^Marked  Photographs — Dis- 
cretion.— ^Upon  the  trial  of  a  defendant  accused  of  murder,  the 
use  in  evidence  of  photographs  of  the  scene  of  the  homicide,  taken 
by  the  prosecuting  officers,  with  certain  places  marked  thereon 
as  pointed  out  by  witnesses,  is  within  the  discretion  of  the  courl. 

Id. — Photographs  as  Diagrams — ^Hearsay — Proof  of  Correctness. — 
Like  any  other  diagrams,  the  yalue  of  the  photographs  must  be 
determined  by  the  jury  from  all  the  evidence;  and  they  are  not 
inadmissible  hearsay  merely  because  the  places  marked  were 
pointed  out  by  witnesses,  if  they  testify  that  they  were  correctly 
pointed  out,  and  the  correctness  of  the  marking  is  proved. 

Id. — Photographs  Taken  by  Prosecution — ^Unseemly  Testimony. — 
Although  it  may  not  be  erroneous  to  permit  the  use  as  diagrams 
of  photographs  taken  by  the  prosecuting  officers,  yet,  their  office 
being  quasi  judicial,  ft  would  be  better  if  the  proof  were  fur- 
nished by  other  witnesses.  It  is  unseemly  that  the  same  person 
should  be  both  advocate  and  witness. 

Id. — Improper  Impeachment — Cross-Examination  as  to  Immoral 
Conduct. — Questions  asked  upon  cross-examination  of  the  wife 
of  the  defendant^  for  the  avowed  purpose  of  impeachment,  as  to 
whether  she  did  not  live  by  prostitution,  and  as  to  particular  tiroes 
and  places,  and  particular  men,  and  special  modes  of  solicitation 
for  immoral  purposes,  are  highly  improper ;  and  the  asking  of  them 
is  prejudicial  error  as  insinuating  damaging  charges  against  the 
witness  tending  to  disgrace  and  degrade  her. 
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Id.— COLLATEBAL       InQUTBT— ANSWERS        CONCLUSIVE— ABOUMENT        OF 

District  Attorney. — The  inquiry  as  to  the  grossly  immoral  con- 
duct of  the  defendant's  wife,  being  wholly  collateral  to  the  issues, 
and  the  insinuated  charges  being  such  that  they  could  not  be  re- 
butted otherwise  than  by  the  denial  of  the  witness,  her  denials 
in  answer  to  the  improper  questions  are  conclusive,  and  the  prose- 
cution could  not  contradict  them;  nor  could  the  district  attorney 
properly  insinuate  in  argument  to  the  jury  that  her  answers  to 
the  questions  were  not  true. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  triaL 
B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Shinn,  and  Earl  llogers,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  for  Respondent. 

VAN  DYKE,  J. — ^The  defendant  was  tried  upon  a  charge 
of  murder  and  convicted  of  manslaughter .  He  appeals 
from  the  judgment  and  from  an  order  refusing  a  new  trial. 

The  homicide  was  committed  at  Ballona,  on  a  lagoon  near 
the  beach,  between  Santa  Monica  and  Redondo,  in  the 
county  of  Los  Angeles.  The  only  defense  urged  was  that 
the  life  of  the  deceased  was  taken  by  the  defendant  in  neces- 
sary self-defense. 

Some  two  weeks  prior  to  the  homicide  defendant  rented 
from  Hoagland  a  cabin  having  but  one  room,  not  far  from 
the  ocean  beach  and  near  the  cottage  occupied  by  Hoagland 
and  his  partner,  who  were  fishermen.  Soon  after  William 
White  and  Bowman — the  deceased — ^joined  Crandall  at  his 
request,  and  occupied  the  cabin  with  him.  On  the  Sunday 
preceding  the  homicide  they  were  joined  by  Mrs.  Crandall, 
Mrs.  Bowman,  wife  of  deceased,  and  Maud  Nelson,  the  mis- 
tress of  White.  The  parties  spent  Sunday  night  at  the  cabin 
drinking.  During  the  night  a  quarrel  arose  between  Maud 
Nelson  and  Mrs.  Crandall,  into  which  Bowman  and  defend- 
ant were  drawn.  According  to  the  testimony  of  the  defend- 
ant and  his  wife,  Maud  Nelson  asserted  that  defendant  had 
made  improper  proposals  to  Mrs.  Bowman,  and,  although 
Mrs.  Bowman  promptly  denied  the  accusation,  Bowman 
made  some  direful  threats  against  defendant,  and,  as  White 
sided  with  Bowman,  defendant,  who  was  an  inyalid,,became 
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alarmed  and  left  (he  cabin  at  about  2  o'clock  in  the  morn- 
ing; he  and  his  wife  went  to  Hoagland's  cottage,  where  they 
spent  the  balance  of  the  night.  There  they  were  told  of  other 
threats  made  by  Bowman  against  the  defendant.  In  the 
morning  they  rode  with  Hoagland  on  his  fish  wagon  to  Los 
Angeles,  being  afraid,  as  they  testified,  to  remain  at  the 
beach.  Nevertheless,  defendant  arranged  to  return  and  stop 
at  the  cottage  with  Hoagland,  and  took  along  some  imple- 
ments for  baking  clams,  and  also  took  with  him  a  revolver. 
And  on  the  following  Tuesday  he  procured  a  buggy  from  a 
livery  stable  and  returned  to  the  beach  with  one  Bremmer- 
man.  Then,  having  put  up  his  horse,  he  and  Bremmerman 
proceeded  to  the  cabin  to  get  some  goods  which  Crandall  had 
left.  While  collecting  his  things  he  inquired  of  White  and 
Maud  Nelson  for  Bowman,  and  was  told  where  he  was.  Bow- 
man was  at  the  time  l3ang  down  upon  the  sand,  some  three 
or  four  hundred  yards  distant,  and  Crandall  and  Bremmer- 
man then  proceeded  toward  him.  Bowman,  having  seen 
them  coming,  got  up  and  met  them.  When  they  met,  Cran- 
dall asked  Bowman  for  a  pair  of  suspenders  which  he  had 
loaned  him.  Bowman  took  them  off  and  handed  them  to 
Crandall,  and  thanked  him  for  their  use.  All  three  then 
turned  and  walked  together  toward  the  cabin.  Bowman 
soon  began  to  complain  that  Crandall  had  refused  to  be  se- 
curity for  him  for  a  small  bill  at  Los  Angeles,  and  charged 
him  also  with  having  insulted  his  wife.  When  Crandall  de- 
nied this  last  charge  Bowman  suddenly  turned  upon  him, 
put  both  hands  upon  his  shoulders,  and  "glowering  down  at 
him,"  said:  "You  lie,  you  God  damned  son  of  a  bitch.  I 
will  fiix  you."  Crandall  then  asked  Bowman  to  let  him  alone, 
and  jerked  away  from  his  grasp,  drew  his  pistol  and  shot 
him.  Bremmerman  was  a  witness  for  the  prosecution  and 
was  the  only  person,  other  than  the  parties,  who  saw  the  af- 
fray, although  there  were  several  within  hearing. 

There  was  a  difference  as  to  the  number  of  shots.  Defend- 
ant testified,  and  in  this  he  was  corroborated  by  Bremmer- 
man, that  two  shots  were  fired  as  rapidly  as  could  be  from  a 
self-cocking  pistol.  Defendant  claimed  that  both  shots  were 
fired  while  Bowman  was  standing  over  him;  and  Bremmer- 
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man  testified  that  they  were  not  more  than  two  or  three 
steps  apart  when  the  last  shot  was  fired. 

Other  witnesses  testified  to  four  shots,  and  that  defendant 
had  admitted  that  he  had  fired  four.  Bowman  turned  to 
run  as  soon  as  possible  after  the  firing  commenced,  and  the 
prosecution  contended  that  the  fatal  shot  was  fired  while  de- 
ceased was  retreating,  and  while  defendant  stood  upon  a 
ridge  of  sand,  and  deceased  was  running  down.  The  prosecu- 
tion's theory  was  that  the  bullet  entered  at  the  back  of  the 
neck  and  passed  downward  toward  the  front,  cutting  the  sub- 
clavical  artery.  The  contention  on  the  part  of  the  defense  was 
that  the  fatal  bullet  was  fired  from  a  point  below,  and  before 
Bowman  turned  around  to  retreat;  that  it  entered  the  breast 
near  the  armpit,  and  passed  back  and  upward,  coming  out 
at  the  back  of  the  neck. 

The  prosecution  seemed  to  have  had  two  theories;  one  that 
Crandall  bought  the  pistol  and  went  to  the  beach  to  assas- 
sinate Bowman,  and  the  other  that,  even  if  the  first  shot  was 
justifiable,  the  fatal  shot  was  fired  after  Bowman  had,  to  the 
knoweldge  of  the  defendant,  declined  further  controversy, 
and  was  retreating.  Considering  the  verdict,  the  latter  was 
probably  the  theory  adopted  by  the  jury,  although  it  may 
have  been  a  compromise  verdict 

Defendant  testified  that  he  did  not  stand  upon  this  ridge 
when  he  fired  at  the  deceased,  but  that  Bowman  stood  above 
and  facing  him,  and,  after  the  shots,  passe  I  over  the  ridge, 
falling  about  one  hundred  feet  away  from  him.  To  these 
questions  the  evidence  was  mainly  addressed. 

There  had  been  a  previous  trial,  and,  to  make  things 
plain,  the  two  deputy  district  attorneys  who  prosecuted  the 
case  took  a  camera  to  the  beach  and  had  Bremmerman  and 
Jacobs  point  out  the  localities  to  them,  and  took  some  photo- 
graphs, which  were  introduced  in  evidence  at  the  trial  as 
diagrams.  They  marked  upon  the  photographs  where  other 
witnesses  said  the  dead  body  of  Bowman  was  lying,  and 
where  such  witnesses  said  defendant  told  them  he  stood  when 
he  shot  Bowman.  Such  witnesses  were  sworn,  and  testified 
that  they  correctly  pointed  out  such  spots  to  said  deputies, 
and  the  latter  testified  that  the  localities  were  correctly 
marked  according  to  the  information  given^to  them,  but 
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the  diagrams  were  not  verified  by  the  other  witnesses.  These 
deputy  district  attorneys  also  testified  as  to  what  could  be 
seen  from  the  window  in  a  cabin,  to  support  the  testimony 
of  White,  whose  veracity  had  been  attacked  by  other  evidence 
to  the  effect  that  the  scene  of  the  conflict  could  not  be  seen 
from  the  window. 

The  defendant  strenuously  contends  that  the  admission 
of  the  photographs  and  the  testimony  of  the  prosecuting 
officers  was  erroneous,  chiefly  on  the  ground  that  the  evidence 
was  hearsay,  was  manufactured  by  the  prosecuting  officers, 
and,  as  claimed  by  defendant,  was  a  gross  abuse  of  their 
semi-judicial  positions,  to  the  prejudice  of  the  defendant. 

The  photographs  were  used  only  as  diagrams,  and,  al- 
though more  complete  proofs  of  their  correctness  could  well 
have  been  required,  still  it  cannot  be  said  the  trial  court 
abused  its  discretion  in  allowing  them  to  be  used.  We  may 
assume  that  every  one  now  understands  the  limitations  upon 
the  use  of  the  photograph.  It  presents  but  one  point  of  view, 
and  may  sometimes  make  an  unfair  representation  of  the 
points  at  issue.  Like  any  other  diagram,  its  value  must  be 
determined  by  the  jury,  from  all  the  evidence.  The  evidence 
was  no  more  hearsay  than  any  evidence  of  a  surveyor  who 
makes  a  diagram  to  illustrate  some  theory  of  a  case.  Its 
value  depends  upon  other  evidence. 

The  evidence  was,  in  a  sense,  manufactured  by  the  prose- 
cution, but  not  in  an  oflFensive  sense.  Tests  are  sometimes 
made  and  proven  to  settle  certain  disputed  possibilities.  We 
are  not  prepared  to  say  it  was  error  to  allow  them  to  be 
made  by  the  prosecuting  officers,  although,  as  a  rule,  since 
their  office  is  quasi  judicial,  it  would  have  been  better  had  the 
proof  been  furnished  by  other  witnesses.  That  the  same 
person  should  be  both  advocate  and  witness  is  unseemly,  and 
shocks  our  sense  of  propriety. 

There  is  no  application  of  the  recent  decision  in  People  v, 
ma,  123  Cal.  571,  to  this  case. 

The  defendant's  wife  was  called  as  a  witness  and  gave  im- 
portant evidence  in  his  behalf.  On  cross-examination,  for 
the  avowed  purpose  of  impeaching  her,  the  district  attorney, 
against  continuous  objection  and  protest  on  the  part  of  the 
defendant,  was  allowed  to  ask  a  series  of  questions<i^;hichk  if 
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emswered  affirmatively,  would  disgrace  and  degrade  the  wit- 
ness. They  were  all  wholly  collateral  and  outside  the  issues 
in  the  case,  and  did  not  refer  to  the  relation  of  the  witness 
to  the  parties,  to  the  subject  of  the  action  or  to  the  previous 
testimony  of  the  witness.  The  asking  of  the  questions  im- 
plied, at  least,  an  assertion  of  a  belief  on  the  part  of  the  at- 
torney that  the  witness  had  been  guilty  of  gross  immorality. 
It  is  charged  by  the  defense  that  the  questions  were  not  asked 
for  the  purpose  of  getting  before  the  jury  the  testimony  of  the 
witness  upon  the  subject  of  investigation,  but  to  insinuate 
damaging  charges  against  the  witness,  which,  by  the  rules 
of  evidence,  neither  the  witness  nor  the  party  could  rebut, 
save  by  the  denials  of  the  witness,  whose  credibility  was  af- 
fected by  the  insinuations.  That  this  charge  was  well  found- 
ed is  proven  beyond  cavil  by  the  record.  She  was  asked  by 
a  great  variety  of  questions  if  she  did  not  live  by  prostitution. 
She  was  questioned  in  reference  to  particular  times  and 
places,  and  to  particular  men,  and  as  to  whether  she  did  not 
practice  special  modes  of  solicitation  for  immoral  purposes. 
To  all  these  questions  the  witness  answered  in  the  negative. 

The  defendant's  contention,  that  by  the  decisions  in  this 
state  this  line  of  cross-examination  is  not  allowable,  is  correct. 

Section  2051  of  the  Code  of  Civil  Procedure  says:  "A  wit- 
ness may  be  impeached,  by  the  party  against  whom  he  was 
called,  by  contradictory  evidence,  or  by  evidence  that  his 
general  reputation  for  tnith,  honesty  or  integrity  is  bad,  but 
not  by  evidence  of  particlar  wrongful  acts,  except  that  it  may 
be  shown  by  the  examination  of  the  witness,  or  the  record 
of  the  judgment,  that  he  had  been  convicted  of  a  felony." 

In  other  states  there  is  apparently  a  conflict  of  decisions 
upon  the  subject.  (See  Carroll  v.  State,  32  Tex.  Crim.  App. 
431,  40  Am.  St.  Rep.  786,  where  the  matter  is  discussed,  and 
the  cases  cited.) 

But  while  there  is  a  controversy  as  to  whether  such  ques- 
tions can  be  permitted,  there  is  no  difference  in  holding  that 
when  allowed  the  answer  of  the  witness  must  be  accepted  as 
conclusive.  In  asking  such  questions  the  questioner  takes 
that  risk,  and  justly  so,  because  under  the  rules  of  evidence 
no  other  witness  can  be  allowed  to  testify  upon  the  subject 
Neither  the  witness  whose  character  is  assailed,  nor  the  party 
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ih;\  value  of  whose  evidence  is  sought  to  be  discredited,  can 
sustain  the  witness  on  those  points  by  other  witnesses.  The 
only  evidence,  therefore,  which  is  allowed  must  be  conclus- 
ive, and  should  be  taken  in  good  faith  as  true.  This  court 
has  held  in  a  number  of  cases  that  the  answer  of  the  witness 
to  this  class  of  questions  must  be  taken  as  final  and  con- 
clusive, and  its  truthfulness  beyond  all  attack  by  independ- 
ent evidence,  and  it  has  further  been  repeatedly  held  that 
such  collateral  matters  cannot  be  gone  into,  even  upon  cross- 
examination.  Section  2051  of  the  Code  of  Civil  Pro- 
cedure expressly  forbids  the  impeachment  of  a  witness  "by 
evidence  of  particular  wrongful  acts."  (People  v.  Hamh- 
lift,  68  Cal.  101;  People  v.  O'Brien,  96  Cal.  180;  People  v. 
Un  Dong,  106  Cal.  88;  People  v.  Wells,  100  Cal.  462;  People 
V.  Silva,  121  Cal.  668;  Pyle  v.  Pierey,  122  Cal.  383;  People 
V.  Sharon,  79  Cal.  673 ;  Estate  of  James,  124,  Cal.  653.)  In 
People  V.  Un  Dong,  supra,  the  court  say:  "This  whole 
course  of  es^amination  by  the  prosecution  was  improper  in 
the  highest  degree.  The  questions  asked  were  not  only  in 
large  part  violative  of  defendant's  rights  to  have  his  cross- 
examination  confined  to  the  subject  matter  of  his  testimony 
in  chief  (referring  to  former  cases),  but  the  obvious  pur- 
pose and  undoubted  effect  of  such  course  of  examination  was 
to  degrade  the  witness  and  prejudice  the  defendant  in  the 
estimation  of  the  jury.  Its  allowance  was,  therefore,  erron- 
eous and  clearly  prejudicial.  Nor  was  the  error  cured  or  the 
prejudicial  effect  removed  by  the  negative  answers  to  the 
questions  allowed,  or  the  sustaining  of  defendant's  objection 
to  others,  where,  as  here,  the  manifest  purpose  and  inevitable 
tendency  of  the  questions  was  to  injuriously  affect  the  ver- 
dict. The  error  in  such  case  lies  in  permitting  an  examina- 
tion of  that  character.    (People  v.  Wells,  supra.) 

In  the  case  under  consideration,  after  the  prosecuting  of- 
ficers had  gone  out  of  their  way  in  putting  such  questions, 
which  were  negatively  answered,  and  which  answers  under 
all  rules  are  made  conclusive  of  the  facts,  they  proceeded  in 
their  argument  to  insinuate  to  the  jury  that  the  answers  were 
not  true.  This  demonstrated  conclusively  that  the  purpose 
of  asking  the  improper  questions  was  to  make  insinuations 
against  the  character  of  the  witness,  and  not  to  impeach  her 
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testimony,  and  by  this  improper  mode  of  procedure  to  preju- 
dice the  defendant.  The  attorney  general  argues  that  other 
testimony  in  the  case  tended  to  show  that  the  witness  be- 
longed to  a  degraded  class.  If  so,  the  district  attorney  should 
have  relied  upon  such  evidence,  and  should  not,  as  he  did, 
have  voluntarily  rebutted  this  theory  by  the  answers  of  de- 
fendant's witness  to  his  improper  questions. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial. 

Garoutte,  J.,  McFarland,  and  Harrison,  J.,  concurred. 

TEMPLE,  J.,  concurring. — ^I  concur  in  the  judgment  and 
in  the  opinion  of  Mr.  Justice  Van  Dyke,  except  that  I  do  not 
agree  that  questions  irrelevant  to  the  issues  in  a  case,  asked 
for  the  purpose  of  discrediting  the  witness,  can  never,  in  the 
discretion  of  the  trial  judge,  be  asked  of  a  witness.  It  is' 
said  that  sections  2051  and  2052  of  the  Code  of  Civil  Proce- 
dure prohibit  such  evidence.  In  express  terms  these  sections 
certainly  do  not.  It  is  stated  that  a  witness  may  be  im- 
peached: 1.  By  contradictory  evidence;  2.  By  evidence  that 
his  general  reputation  for  honesty  and  integrity  is  bad; 
and  3.  By  proving  inconsistent  statements. 

Other  modes  of  impeachment  are  not  expressly  prohibited, 
and  ever  since  the  existence  of  the  statute  other  modes  have 
been  freely  resorted  to.  Witnesses  areconstantly cross-examin- 
ed as  to  their  bias,  or  their  interest  in  the  case,  their  relation- 
ship to  the  parties,  and  also  as  to  their  occupation  and  posi- 
tion in  the  comnwinity ;  also  as  to  what  persons  they  have  con- 
versed with  about  the  case;  whether  they  have  been  paid  to 
attend  court,  et  cetera.  These  are  all  matters  of  impeachment, 
and  none  of  them  fall  within  the  modes  specified  in  the 
statute.  The  statute  has,  in  fact,  never  been  treated  as  pro- 
hibiting other  usual  modes  of  impeachment,  and  if  it  was  in- 
tended that  a  witness  could  not  be  impeached  except  in  the 
specified  modes,  there  would  have  been  no  occasion  for  the 
one  special  negative  "but  not  by  evidence  of  particular 
wrongful  acts." 

As  a  general  rule,  the  cross-examination  should  be  con- 
fined to  the  subject  matter  of  the  direct  examination,  but  this 
Pule  necessarily  cannot  apply  to  matters  of  impeachment.  We 
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all  agree  that  a  witness  cannot  be  asked  questions  merely  for 
the  purpose  of  degrading  him,  and  while  there  has  been 
much  controversy  as  to  admissibility  of  such  evidence,  no  one 
contends  that  a  party  has  an  absolute  right  to  indulge  in 
such  examination.  It  is  not  permissible  to  go  into  the  former 
life  of  a  witness  and  unnecessarily  drag  to  light  ancient  scan- 
dals. The  matter  is  almost  entirely  within  the  discretion  of 
trial  court,  and  such  examination  should  be  permitted  only 
when  and  so  far  as  it  seems  to  be  required  for  the  ends  of 
justice. 

It  is  said  that  the  earlier  rulings  were  against  allowing  a 
cross-examination  for  the  purpose  of  testing  the  character  of 
the  witness,  and  yet  I  find  in  a  work  as  early  as  Roscoe's  Crim- 
inal Evidence  the  following:  "A  witness  may  be  questioned 
in  cross-examination  not  only  on  the  subject  of  inquiry,  but 
upon  any  other  subject,  however  remote,  for  the  purpose  of 
testing  his  character  for  credibility,  his  memory,  or  his  ac- 
curacy ....  The  moment  it  appears  that  a  question  is  being 
put  which  does  not  either  bear  upon  the  issue  or  enable  the 
jury  tio  judge  of  the  value  of  the  witness'  testimony,  it  is  the 
duty  of  the  court  to  interfere  as  well  to  protect  the  witness 
from  what  becomes  an  injustice  or  an  insult  as  to  prevent 
the  time  of  the  court  from  being  wasted.'' 

Greenleaf  states  the  rule  pretty  much  in  the  same  way.(l 
Greenleaf  on  Evidence,  sec.  459.)  The  question  discussed 
by  him,  and  which  he  says  "has  not  yet  been  brought  into 
direct  solemn  judgment,"  is,  whether  the  witness  is  privi- 
leged and  may  decline  to  answer.  He  expressly  states  that 
the  question  may  be  asked,  and  sees  no  good  reason  for  al- 
lowing a  privilege  to  the  witness. 

Rice  in  his  work  on  Evidence  considers  the  question  quite 
elaborately.  He  states  the  rule  to  be  that:  "Such  questions 
should  be  allowed  when  there  is  reason  to  believe  it  may  tend 
to  promote  the  ends  of  justice;  but  they  may  be  properly 
excluded  when  a  disparaging  course  of  examination  seems 
unjust  to  the  witness  or  uncalled  for  by  the  circumstances 
of  the  particular  case."  He  cites  the  case  of  Oreat  Western 
etc.  Co.  V.  Loomis,  82  N.  Y.  127,  88  Am.  Dec.  311,  whoro 
the  discretion  of  the  trial  court  is  asserted,  and  in  whicli  arc 
cited  three  cases  tried  by  Lord  Ellenborougl^by©o?W^eo^ 
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which,  when  a  witness  was  asked  if  he  had  not  been  tried 
for  theft,  the  court  ordered  the  witness  to  answer  and  told 
him  he  would  be  sent  to  jail  if  he  did  not.  In  another  ho 
told  the  witness  he  could  answer  or  not,,  as  he  pleased,  but 
said  if  he  were  asked  such  a  question  he  would  refuse  to 
answer.  In  the  third  the  judge  stopped  the  examination 
and  would  not  permit  the  question  to  be  answered,  although 
no  objection  was  made  by  anyone. 

The  author  makes  it  plain  that  there  has  been  no  such  dis- 
crepancy in  the  English  cases  as  has  been  supposed.  They 
are  nearly  all  cases  at  nisi  prius,  and  whichever  way  the 
court  held  it  was  within  the  rule  which  lodges  the  discretion 
in  the  trial  judge.  In  the  nature  of  the  case  no  fixed  rule  for 
the  exercise  of  the  discretion  can  be  laid  down.  In  White  v. 
McLean,  47  How.  Pr.  193,  is  a  full  discussion  of  this  subject, 
as  also  in  Carroll  v.  State,  32  Tex.  Crim.  App.  431,  40  Am. 
St.  Rep.  786,  cited  in  the  principal  opinion. 

In  1  Thompson  on  Trials,  section  458,  it  is  said  that  the 
better  rule  is  that  the  trial  court  may  allow,  limit,  or  refuse 
such  examination,  and  its  ruling  is  not  subject  to  review  ex- 
cept in  cases  of  manifest  abuse  (See,  also,  Taylor  on  Evi- 
dence, sec.  1314,  et  seq.) 

In  Stephens'  Digest  of  the  Law  of  Evidence  it  is  said: 
"Where  a  i^dtness  is  cross-examined  he  may  be  asked  any 
question  which  tends:  1.  To  test  his  accuracy,  veracity  or 
credibility;  or  2.  To  shake  his  credit  by  injuring  his  char- 
acter. He  may  be  compelled  to  answer  any  such  question, 
however  irrelevant  to  the  fact  in  issue,  and  however  disgrace- 
ful to  himself,  except  where  the  answer  might  expose  him  to 
a  criminal  charge" — and  under  our  statute,  it  may  be  added, 
where  it  tends  to  prove  particular  wrongful  acts.  In  fact, 
except  in  this  state,  the  rule  is  quite  uniform  that  in  the  dLs- 
cretion  of  the  trial  court  questions  may  be  asked. 

Nor  do  I  admit  that  a  different  rule  has  been  estabhshed 
here.  Most  of  the  causes  cited  have  no  bearing  upon  the  gen- 
eral proposition.  Of  course,  such  examination  is  not  allow- 
able in  every  case.  Where  it  i^  manifest,  as  in  People  v. 
Wells,  100  Cal.  462,  and  in  People  v.  Un  Dong,  108  Cal. 
88,  that  the  examination  was  not  for  the  purpose  of  proving 
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the  immorality,  but  to  prejudice  by  insulting  questions,  it 
should  not  be  tolerated  and  it  would  be  error  to  permit  it. 

In  Pyle  v.  Piercy,  122  Cal.  383,  an  attempt  was  made  to 
prove  upon  cross-examination  of  a  married  woman  that  she 
had  been  too  intimate  with  her  husband  before  their  mar- 
riage. The  purpose  of  this  examination  may  well  have  been 
held  to  be  to  insult  the  witness.  This  court  simply  said:  "A 
witness  cannot  be  impeached  in  this  way."  Upon  the  authori- 
ties, and  upon  principle  I  think,  the  trial  judge  may  permit 
such  examination  when  he  deems  that  the  ends  of  justice 
would  be  promoted  by  so  doing;  but,  if  he  refuses,  his  dis- 
cretion will  rarely  be  interfered  with. 

Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 


[S.  F.  Ko.  1138.    Department  Two.— June  10,  1899.] 

CITY  IMPROVEMENT  COMPANY,  Appellant,  v.  WIL- 
LIAM BRODERICK,  Auditor,  et  cetera,  Respondent. 

Stbebt  Work  m  San  Francisco— Lands  of  City — ^Pbivate  Contract 
Not  Authorized. — ^The  city  of  San  Francisco  has  no  power  cither 
under  the  consolidation  act  and  amendments  thereto,  or  under  the 
Vrooman  act,  to  make  a  private  contract,  without  competitive 
bidding,  for  street  work  in  front  of  the  lands  owned  by  it,  the  cost 
of  which  is  chargeable  against  and  payable  out  of  the  funds  of 
the  city. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  William  R.  Dainger- 
field.  Judge. 

The  facte  are  stated  in  the  opinion  of  the  court. 

J.  C.  Bates,  for  Appellant. 

Garret  W.  McEnemey,  for  Respondent. 

HENSHAW  J. — Petitioner  brought  mandate  against  the 
respondent.  A  general  demurrer  was  sustained  to  his  peti- 
tion, and  he  appeals  from  the  judgment,  thereafter  entered. 
Petitioner  did  certain  street  work  upon  a  street  of  the  city 
and  county  of  San  Francisco,  in  front  of  Alamo  square,  the 
property  of  the  city.  The  cost  of  this  particular  piece  of 
work  is  chargeable  against  and  payable  out  of  the  funds  of 
the  city.  The  contract,  however,  was  awarded  without  coni- 
l)etitive  bidding.     Upon  this  ground  the  auditor  refused  lo 
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allow  the  demand,  and  it  was  upon  this  ground  that  the  trial 
court  sustained  his  general  demurrer  to  the  petition.  The 
question  involved  is  that  of  the  power  of  the  city  and  county 
of  San  Francisco  to  make  a  private  contract,  without  com- 
petitive bidding,  for  street  work  in  front  of  the  lands  owned 
by  it. 

The  consolidation  act  of  the  city  and  county  of  San  Fran- 
cisco (Stats.  1856,  p.  145)  provided  for  the  improvement  of 
the  public  streets  and  highways  of  San  Francisco.  It  made 
provision  for  the  doing  of  street  work  by  the  municipality 
in  front  of  the  property  owned  by  it,  but  it  declared  that  such 
contracts  should  be  let  to  the  lowest  bidder.  (Stats.  1856, 
sec.  38,  p.  156.)  This  provision  was  repealed  by  a  later  act. 
(Stats.  1871-72,  p.  804.)  This  statue  also  contained  the  same 
provision  requiring  the  contract  of  the  municipality  for  the 
doing  of  this  work  to  be  let  to  the  lowest  bidder.  In 
Thomason  v.  Ashworth,  73  Cal.  73,  it  was  held  that  the  gen- 
eral street  law,  the  Vrooman  act  superseded  the  scheme  pro- 
vided for  the  city  of  San  Francisco  by  the  act  of  1872.  Un- 
der the  decision  in  Thomason  v.  Ashworth,  supra,  either  the 
whole  of  the  act  of  1872  was  "struck  dead,"  or  only  such  por- 
tion of  it  as  was  in  conflict  with  the  provisions  of  the  Vroo- 
man act.  If  the  later  view  be  accepted,  then  the  provisions  of 
the  act  of  1872  requiring  the  city  and  county  of  San  Fran- 
cisco to  let  such  contracts  under  competitive  bidding  is  still  in 
force  and  the  judgment  of  the  trial  court  was  therefor 
properly  given.  If  upon  the  other  hand,  the  former  view  is 
to  prevail,  then  one  must  look  to  the  Vrooman  act  for  the 
power  of  the  municipality  to  let  a  contract  of  this  kind,  and 
herein  it  has  been  decided  that  no  work  can  be  done  by  the 
municipality  under  this  law  except  under  competitive  bid- 
ding.  (Santa  Cruz  Rock  P.  Co.  v.  Broderick,  113  Cal.  628.) 

The  judgment  appealed  from  is  therefore  affirmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied* 
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[S.  F.  Ko.  822.    Department  Two.— June  19,  IdOO.] 

MICHAEL  JOSEPH  DOOLIN  et  al.,  Appellants,  v.  OMNI- 
BUS CABLE  COMPANY,  Respondent. 

Nkw  TmAir— Ck)in)iTioNAL  Ordeb — Excessive  Vebdigt — Bauaksbb  for 
Kbgligenge — CtoNFLicnwo  Evidence. — ^In  an  action  to  reoover  dam- 
ages for  negligence,  where  the  evidence  was  conflicting  as  to  the 
extent  of  the  injuries  sustained  at  the  time  of  the  accident,  which 
at  that  time  appeared  to  be  smaU,  and  as  to  whether  distressing 
symptoms  afterward  manifested  were  or  were  not  attributable  to 
those  injuries,  the  action  of  the  trial  court  in  conditionally  grant- 
ing a  new  trial  for  an  excessive  verdict  of  twenty  thousand  dol- 
lars' damages,  unless  plaintiff  should  remit  fifteen  thousand  dollars 
therefrom,  is  not  an  abuse  of  discretion. 

Id. — CoNSTEUcnoN  of  Code — ^'Tassion  ob  Prejudice" — Insufficienct 
OF  Evidence. — In  the  provision  of  subdivision  5  of  section  657  of. 
the  Code  of  Civil  Procedure,  for  the  granting  of  a  new  trial  for 
"excessive  damages,  appearing  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice,"  the  only  means  of  discovering 
the  element  of  "passion  or  prejudice"  within  the  meaning  of  the 
statute  is  by  comparing  the  amount  with  the  evidence  before  the 
court  at  the  trial;  and  that  expression  is  but  one  mode  of  saying 
that  the  evidence  is  insufiicient  to  justify  the  verdict  for  excessive 
damages. 

Id. — ^Review  upon  Appeal — Conflictinq  Evidence — ^Discretion. — 
The  review  upon  appeal  of  the  action  of  the  trial  court  in  granting 
a  new  trial  absolutely  or  conditionally  for  excessive  damages,  where 
there  is  a  material  conflict  of  evidence,  will  be  governed  by  the  same 
rule  as  to  abuse  of  discretion,  as  if  the  ground  of  the  order  were 
insuflBdency  of  the  evidence  to  justify  the  verdict. 

APPEAL  from  orders  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  granting  a  new  trial  condition- 
ally and  for  failure  to  comply  with  the  condition.  A.  A. 
Sanderson,  Judge. 

The  facts  are  stated  in  the  opinion. 

Sullivan  &  Sullivan,  for  Appellants. 

To  justify  a  new  trial  for  excessive  damages,  the  verdict 
must  he  so  grossly  excessive  as  to  indicate  passion  or  prejudice 
of  the  jury,  and  to  shock  the  moral  sense.    The  jury  are  the 
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judges  of  the  amount,  and  not  the  court.  (Code  Civ.  Proc., 
sec.  657,  subd.  5;  Aldnch  v.  Palmer,  24  Cal.  513;  Wheaton  v. 
North  Beach  etc.  R.  R.  Co.,  36  Cal.  590;  Wilson  v.  Fitch,  41 
Cal.  386;  Lee  v.  Soulhern  Pac.  R.  R.  Co.,  101  Cal.  118; 
Harris  v.  Zanone,  93  Cal.  59;  Eowland  v.  Oakland  etc.  Ry. 
Co.,  110  Cal.  513 ;  Meeks  v.  St.  Paul,  64  Minn.  220 ;  Nelson  v. 
West  Duluth,  55  Minn.  497;  Lucier  v.  Larose  (N.  H.),  20 
Atl.  Rep.  249;  Hall  v.  Chicago  etc.  Ry.  Co.,  46  Minn.  439; 
Western  Union  Tel.  Co.  v.  Proesch,  72  Tex.  654;  13  Am.  St. 
Rep.  843 ;  Sheehy  v.  Kansas  etc.  Ry.  Co.,  94  Mo.  574 ;  4  Am. 
St.  Rep.  393;  Solen  v.  Virginia  etc.  R.  R.  Co.,  13  Nev.  106; 
Louisville  N.  0.  etc.  R,  R.  Co.  v.  Thompson,  64  Miss.  584; 
Groves  v.  Rochester,  39  Ilun,  11 ;  Koetter  v.  Manhattan  etc. 
Ry.  Co.,  59  Hun,  623;  13  N.  Y.  Supp.  458,  462,  463.) 

W.  H.  L.  Barnes,  for  Respondent. 

There  was  no  abuse  of  discretion  in  this  case,  under  the 
evidence.  The  court  had  discretion  to  make  the  conditional 
order  granting  a  new  trial  for  excessive  damages.  (Davis  v. 
Southern  Pac.  Co.,  98  Cal.  13,  and  numerous  cases  there 
cited;  Garoutte  v.  Hak}/,  104  Cal.  497;  Brooks  v.  San  Fran- 
cisco etc.  Ry.  Co.,  110  Cal.  173.) 

BRITT,  C. — Defendant,  a  street  railway  corporation,  was 
engaged  in  the  business  of  transporting  passengers  for  hire 
on  certain  streets  of  the  city  of  San  Francisco.  On  November 
17,  1891,  the  plaintiff,  Mary  J.  Doolin,  wife  of  Michael  J. 
DooUn,  who  joins  with  her  in  this  action,  was  a  passenger  on 
one  of  defendant's  cars;  the  driver  in  charge  thereof  lost 
control  of  the  horses  by  which  the  car  was  drawn  and  they 
pulled  the  car  from  the  track  and  down  an  embankment; 
plaintiffs  allege  in  their  complaint  that  this  was  in  conse- 
quence of  the  negligence  of  the  defendant  and  its  servant, 
the  driver,  and  that  thereby  said  Mary  was  violently  thrown 
against  the  seat  and  floor  of  the  car  and  sustained  severe 
personal  injuries  for  which  they  pray  damages. 

The  trial  of  the  action  was  commenced  on  September  25, 
1893,  and  was  concluded  October  9,  1893.  The  evidence  for 
plaintifiFs  tended  to  show  that  as  the  result  of  said  accident 
Mrs.  Doolin  fell  on  the  floor  of  the  car  and  sustained,  besides 
some  minor  hurts,  a  concussion  of  the  spine  which  drew  after 
it  a  train  of  evil  consequences,  such  as  great  nervous  debility, 
incompetence  to  walk  without  assistance,  retention  of  urine, 
incoherence  of  speech,  impaired  vision,  impaired  memory, 
sleeplessness,  hysterical  and  other  effects,  all  of  which,  her 
counsel  claim,  "rendered  her  a  physical  wreck  and  seriously 
impaired  her  mind  and  memory."    She  appeared  at  the  trial 
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as  a  witness  on  her  own  behalf.  There  was  evidence  for  both 
sides  that  on  May  8,  1893,  an  examination  of  Mrs.  Doolin, 
with  a  view  to  ascetaining  her  physical  and  mental  condition, 
was  made  by  some  medical  gentlemen — ^three  of  them  acting 
at  the  instance  of  the  defendant,  and  three  or  four  others 
on  behalf  of  the  plaintiffs.  Several  of  them  testified  at  the 
trial — ^both  those  for  plaintiffs  and  those  for  defendant — that 
upon  such  examination  they  discovered  that  the  patient  had 
either  a  uterine  or  ovarian  tumor — ^they  differing  as  to  its 
precise  locality — ^which  was  then  about  the  size  of  a  cocoanut ; 
and  plaintiffs'  family  physician,  who  participated  in  such  ex- 
amination, testified  that  at  time  of  trial  such  tumor  had  be- 
come about  four  times  as  large  as  it  appeared  to  be  when  first 
discovered.  Most  of  the  medical  witnesses  expressed  the 
opinion  that  concussion  of  the  spine  would  not  produce  the 
tumor;  though  one  of  those  called  for  plaintiffs  stated  that 
"it  could  have  been  produced  by  a  shock  to  the  patient  in 
this  way,  that  from  the  fact  of  a  hemorrhage  having  followed 
from  the  blow  a  certain  amount  of  fluid  may  have  been 
thrown  out  into  the  intestices  of  the  womb,  and  that  may 
have  become  a  nidus  for  a  tumor." 

For  the  defendant  there  was  further  evidence  tending  to 
show  that  the  embankment  down  which  the  car  was  drawn 
was  but  slight  and  that  the  car  was  not  overturned ;  that  Mrs. 
Doolin  was  not  thrown  down ;  that  she  then  exhibited  no  signs 
of  injury;  that  she  stated  to  several  persons  then  and  on  the 
following  day  that  she  was  not  hurt  but  had  been  frightened 
and  made  a  little  nervous ;  and  that  the  symptoms  she  subse- 
quently manifested  were  those  of  hysteria  or  other  ailments 
not  dependent  upon  concussion  of  the  spine — important 
among  which  was  the  tumor  above  mentioned. 

There  was  a  verdict  for  plaintiffs  in  the  sum  of  twenty 
thousand  dollars.  Defendant  moved  for  a  new  trial,  upon 
the  grounds,  among  others,  that  the  damages  are  excessive, 
and  appear  to  have  been  given  under  the  influence  of  passion 
or  prejudice;  that  the  evidence  is  insufficient  to  justify  the 
verdict;  and  newly-discovered  evidence,  material  for  defend- 
ant, which  it  could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial.    At  the  hearing  of  the 
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motion  it  was  a  fact  admitted  on  both  sides  that  ten  days 
after  the  trial,  viz.,  on  October  19,  1893,  Mrs.  Doolin  gave 
birth  to  a  child  at  full  term,  which,  however,  was  stillborn, 
and  that  she  had  not  been  affected  with  a  tumor  at  all.  In 
an  affidavit  of  Mrs.  Doolin  she  stated  that  she  did  not  know 
of  her  pregnancy  until  a  day  or  two  before  the  birth  of  the 
child;  that  until  then  she  was  advised  by  reputable  physi- 
cians and  believed  that  her  symptoms  in  that  particular  were 
due  to  the  presence  of  a  tumor.  The  court  made  an  order 
that  unless  plaintiffs  remit  the  sum  of  fifteen  thousand  dol- 
lars from  the  judgment  a  new  trial  would  be  granted;  the 
order  concluding  with  the  statement  that  it  was  made  "on 
the  sole  ground  that  the  verdict  herein  is  excessive."  Plain- 
tiffs not  complying  with  such  condition,  the  court  ordered 
finally  that  the  motion  for  new  trial  be  granted  "on  the 
sole  ground  that  said  verdict  is  excessive."  This  appeal  is 
from  both  of  said  orders. 

Plaintiffs  contend  that  it  is  only  when  excessive  damages 
appear  "to  have  been  given  under  the  influence  of  passion  or 
prejudice"  (Code  Civ.  Proc,  sec.  657,  subd.  5),  that  the 
court  can  make  such  excess  the  ground  for  a  new  trial ;  and 
that  in  the  present  instance  the  evidence  so  clearly  shows  the 
verdict  to  have  been  intrinsically  reasonable  that  the  action 
of  the  court  in  requiring  the  plaintiffs  to  remit  fifteen  thou- 
sand dollars  therefrom  as  the  condition  of  denying  a  new  trial 
was  an  abuse  of  discretion.  So  say  that  a  verdict  for  damages 
was  enhanced  by  passion  or  prejudice  is  one  mode  of  saying 
that  the  evidence  did  not  justify  it ;  and  the  only  means  of 
discovering  therein  the  element  of  passion  or  prejudice,  with- 
in the  meaning  of  the  statute,  is  by  comparing  the  amount 
with  the  evidence  which  was  before  the  court  at  the  trial. 
(Harrison  v.  Sutter  Street  Ry.  Co.,  116  Cal.  156.)  What- 
ever may  be  the  rule  which  should  govern  the  trial  judge,  it 
is  certain  that  when  his  action  in  granting  a  new  trial  on 
the  ground  of  excessive  damages,  or  requiring  a  reduction 
of  the  amount  as  the  condition  of  denying  one,  comes  to  be 
reviewed  on  appeal,  his  order  will  not  be  reversed  unless  it 
plainly  appears  that  he  abused  his  discretion ;  and  the  cases 
teach  that  when  there  is  material  conflict  of  evidence  regard- 
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ing  the  extent  of  damage  the  imputation  of  such  abuse  is 
repelled,  the  same  as  if  the  ground  of  the  order  were  in- 
sufficiency of  the  evidence  to  justify  the  verdict.  The  record 
of  the  case  just  cited  from  116  California,  shows  that  precise- 
ly the  same  practice  was  pursued  there  as  in  the  present  case; 
the  court  ordered  that  defendant's  motion  for  ii  new  trial 
be  denied  provided  the  plaintiff  would  consent  to  a  reduction 
of  his  verdict  from  eight  thousand  dollars  to  four  thousand 
dollars;  plaintiff  refused,  and  the  rule  was  made  absolute  on 
the  sole  ground  that  the  verdict  was  excessive;  on  appeal,  the 
plaintiff  urged  the  same  objections  that  plaintiffs  make  here 
— that  the  record  did  not  indicate  passion  or  prejudice  in  the 
verdict  of  the  jury,  and  that  the  trial  judge  had  no  proper 
control  over  it.  But  this  court  pointed  out  that  there  was 
evidence  regarding  the  amount  of  damage  upon  which  the 
views  of  men  might  differ,  and  said:  "Every  intendment  is 
to  be  indulged  here  in  support  of  the  action  of  the  court  be- 
low, and  it  will  not  be  disturbed  if  the  question  of  its  pro- 
priety be  open  to  debate."  Accordingly  the  order  was  affirm- 
ed. (See,  further,  Townsend  v.  Briggs,  88  Cal.  230;  Domico 
V.  Casassa,  101  Cal.  411 ;  Lee  v.  Southern  Pac.  R.  R,  Co.,  101 
Cal.  118;  Mills  v,  Oregon  Ry.  *  Nav,  Co.,  102  Cal.  357.) 
Since  in  the  case  before  us  the  court  below  saw  the  person 
injured  and  heard  her  testimony,  since  the  evidence  was  con- 
flicting concerning  the  extent  of  the  injuries  she  sustained 
at  the  time  of  the  accident,  and  whether  the  distre^ing  symp- 
toms which  she  afterward  manifested  were  attributable  to 
those  injuries  was  in  considerable  measure  a  question  of 
opinion  upon  which  experts  differed,  it  is  plain  that  the 
case  is  not  such  that  we  can  say  the  court  was  without  data 
upon  which  to  revise  the  verdict. 

Plaintiffs  say,  however,  that  the  opinions  which  assigned 
the  cause  of  Mrs.  Doolin's  illness  in  any  degree  to  the  pres- 
ence of  a  tumor  in  her  genital  organs  arc  shown  to  have  been 
mistaken.  This  is  a  fact,  and  as  both  sides  rely  on  it  to 
maintain  their  respective  views  touching  the  action  of  the 
court  in  requiring  a  reduction  of  the  amount  of  the  verdict, 
we  are  justified  in  considering  it  pertinent  to  that  question, 
CXXV.    Cal.— 10. 
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although  it  was  developed  by  affidavit  to  support  the  branch 
of  defendant's  motion  assigned  on  newly-discovered  evidence. 
But  it  must  be  remembered  in  this  connection  that  some  of 
the  expert  testimony  for  plaintiflFs  tended  to  attribute  the 
supposed  tumor  itself  to  the  shock  of  the  accident.  Since 
the  time  of  Mr.  Pope  it  has  been  often  inquired,  'Who  shall 
decide  when  doctors  disagree?'  The  case  at  bar  shows  that 
gross  error  may  lurk  in  their  conclusions  even  when  they 
have  agreed;  by  which  we  mean  no  reflection  upon  the  learn- 
ed and  very  important  profession  of  which  the  expert  wit- 
nesses at  the  trial  seem  to  have  been  respectable  members, 
for  all  opinion  evidence  is  from  its  nature  fallible  to  a  de- 
gree beyond  that  of  most  other  kinds  of  evidence  which  the 
law  deems  competent.  The  evidence  here  for  both  parties 
having  been  so  largely  of  that  character,  there  seems  to  be  on 
that  account  less  reason  for  impugning  the  discretion  which 
allowed  a  new  trial.  We  cannot  see  that  the  orders  appealed 
from  were  in  an  abuse  of  such  discretion ;  they  should  there- 
fore be  affirmed. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  orders 
appealed  from  are  affirmed, 

MacFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  405.     In  Bank.— June  19,  1899.] 

SARAH  J.  KENNEY,  Respondent,  v.  W.  S.  PARKS  et  al., 

Appellants. 

Deed — ^Deuveby  to  Third  Person — Death  of  Grantor — Control 
OP  Deed. — In  order  to  sustain  the  delivery  of  a  deed  to  a  third  per- 
son, to  be  delivered  to  the  grantee  upon  the  death  of  the  grantor,  it 
must  appear  that  the  grantor  parted  with  the  possession  and  control 
of  the  deed  for  all  time. 

Id. — ^Mutua.  Deeds  op  Husdand  and  Wipe — Escrow — ^Rettrn  of 
Deed  of  Survivor — ^Title  not  Vested. — Where  a  husband  and  wife 
each  executed  a  deed  to  the  other,  and  both  deeds  were  delivered  to 
the  cashier  of  a  bank,  with  the  understanding  that  upon  the  death 
of  either  the  deed  to  the  survivor  should  be  recorded,  and  the  deed 
of  the  survivor  returned  as  ineffective,  no  escrow  was  created  by  the 
delivery  of  the  deeds,  though  it  was  improperly  called  such,  and  no 
title  vested  under  either  of  them. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    W.  B.  Cope,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Boyce,  Taggart  &  Kellogg,  for  Appellants. 

There  was  no  delivery  in  escrow.  (Civ.  Code,  sec.  1057 ; 
Wheelwright  v.  Wheelwright,  2  Mass.  447 ;  3  Am.  Dec.  6G ; 
Ruggles  v.  Lawson,  13  Johns,  285 ;  7  Am.  Dec.  375 ;  Martin 
i\  Flaherty,  13  Mont.  96;  40  Am.  St.  Rep.  415;  6  Am.  & 
Eng.  Ency.  of  Law,  864.)  The  delivery  was  invalid  because 
the  deeds  did  not  pass  beyond  the  control  of  the  respective 
grantors  for  all  time.  (Bury  v.  Young,  98  Cal.  448 ;  35  Am. 
St.  Rep.  186;  Ruiz  v.  Dow,  113  Cal.  494,  495;  Wittenbrock 
V.  Com,  110  Cal.  1.)  The  ^eeds  were  not  effective,  for  want 
of  valid  delivery,  and  were  merely  testamentary.  {Bahh  v. 
Harrison,  9  Rich.  Eq.  Ill;  70  Am.  Dec.  203,  204;  Simon  v. 
Wildt,  84  Ky.  157;  Wellborn  v.  Weaver,  17  Ga.  267;  63  Am. 
Dec:  235,  242 ;  In  re  Diet,  50  N.  Y.  88,  93 ;  Prutsman  v.  Ba- 
ker, 30  Wis.  644;  11  Am.  Rep.  592;  Schumaker  v.  Schmidt, 
44  Ala,  454 ;  4  Am.  Rep.  135 ;  Evans  v.  Smith,  28  Ga.  98 ;  73 
Am.  Dec.  751,  753.)* 

B.  F.  Thomas,  for  Respondent. 

The  deed  was  upon  condition  precedent,  and  was  valid. 
(Civ.  Code,  sees.  695,  707,  708,  1101 ;  1  Rapalje's  Law  Dic- 
tionary, 256;  2  Blackstone's  Commentaries,  c.  X;  2  Wash- 
bum  on  Real  Property,  2 ;  6  Am.  &  Eng.  Ency.  of  Law,  900 ; 
Cannon  v.  Hundley,  72  Cal.  140;  Brannan  v.  Mesick,  10  Cal. 
108.)  The  delivery  was  sufficient  and  the  deed  was  not 
testamentary.  No  second  formal  delivery  was  necessary. 
ANichols  v,  Emery,  109  Cal.  323 ;  Cannon  v,  Hundley,  supra; 
McDonald  v.  Huff,  77  Cal.  282;  Prutsman  v.  Baker,  30  Wis. 
650;  11  Am.  Rep.  592;  Foster  v.  Mansfield,  3  Met.  412;  37 
Am.  Dec.  154;  Perry  v.  Cross,  132  Mass.  4:54:]  Krell  v.  Cod- 
man,  154  Mass.  456;  26  Am.  St.  Rep.  260;  Bromley  v. 
Mitchell,  155  Mass.  512 ;  Hathaway  v.  Payne,  34  N.  Y.  104 ; 
Diefendorf  v.  Diefendorf,  8  N.  Y.  Supp.  617 ;  132  N.  Y.  100 ; 
Grain  v.  Wright,  114  N.  Y.  307 ;  Wilson  v.  Carrico,  140  Ind. 
583;  49  Am.  St.  Rep.  213;  Seals  v.  Pierce.  83  Ga.  787;  20 
Am.  St.  Rep.  344 ;  Phillips  v,  Thomas  Lumber  Co.,  94  Ky. 
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445;  Shaw  v.  Hay  ward,  7  Cush.  175;  Martin  v.  Flaherty,  13 
Mont.  96;  40  Am.  St.  Rep.  415.)  An  escrow  may  be  made 
upon  condition  of  the  happening  of  an  event.  (Cannon  v. 
Hundley,  supra;  McDonald  v.  Huff,  supra;  James  v.  Vander- 
hey  den,  1  Paige,  385;  Prutsman  v.  Baker,  supra.) 

GAROUTTE,  J.— This  is  an  action  in  equity  to  reform 
a  deed,  quiet  title,  and  for  general  relief.  The  plaintiff  is 
the  widow  of  Joseph  A.  Kenney,  deceased,  and  the  defend- 
ants are  the  executors  of  his  last  will  and  testament,  joined 
with  certain  of  his  heirs-at-law.  Judgment  went  for  plain- 
tiff, and  this  appepal  is  prosecuted  therefrom.  The  leading 
question  involved  arises  upon  the  sufficiency  of  the  findings 
of  fact  to  suppdk  the  judgment,  and  by  reason  of  the  views 
we  entertain  upon  that  proposition  it  becomes  unnecessarj''  to 
review  the  minor  matters  discussed  which  bear  upon  the  legal 
sufficiency  of  the  complaint  and  which  are  presented  by 
special  demurrer. 

The  evidence  presents  no  important  conflict;  and  by  the 
evidence  and  the  findings  it  appears  that  Joseph  A.  Kenney, 
the  deceased,  and  plaintiflF  were  husband  and  wife,  and  each 
owned  considerable  property,  both  real  and  personal.  Hav- 
ing no  children,  they  entered  into  an  agreement  in  writing 
wherein  they  mutually  agreed  to  execute  deeds  each  to  the 
other,  conveying  absolutely,  in  fee  simple,  all  of  their  respect- 
ive estates,  both  real  and  personal,  situated  in  Santa  Bar- 
bara county ;  and  agreed  that  said  deeds  should  be  placed  a- 
escrows  in  the  hands  of  the  cashier  of  the  First  National  Bank 
in  Santa  Barbara,  with  directions  to  said  cashier  that  if  the 
plaintiff  should  die  during  the  lifetime  of  said  Joseph  A. 
Kenney,  he,  the  said  cashier,  should,  on  requst  of  said  Joseph 
A.  Kenney  or  his  agents,  file  the  deed  by  the  plaintiff  to  said 
Joseph  A.  of  record  in  the  county  recorder's  office  in  said 
county ;  and  if  said  Joseph  A.  should  die  during  the  lifetime 
of  the  plaintiff,  said  cashier,  at  the  request  of  the  plaintiff 
or  her  agent,  should  file  said  deed  of  Jos^eph  A.  to  her  in 
said  recorder's  office.  This  agreement  was  executed  and 
the  deeds  delivered  to  the  cashier  as  therein  provided.  These 
deeds  were  inclosed  in  separate  envelopes,  and  these  en- 
velopes were  similarly  indorsed  by  the  respective  parties,  the 
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indorsement  of  the  husband  being  as  follows :  'The  inclosed 
deed,  dated  the  first  day  of  June,  1892,  is  herewith  deposited 
in  escrow  with  the  cashier  of  the  First  National  Bank  of 
Santa  Barbara,  and  the  said  cashier,  who  may  be  such  cash- 
ier at  my  decease,  if  I  should  die  during  the  lifetime  of  my 
wife,  is  hereby  instructetd  and  commanded  at  my  decease, 
on  request  of  my  said  wife  or  her  agent,  to  open  this  envelope 
at  once  and  to  file  the  inclosed  deed  for  record  with  the  re- 
corder of  Santa  Barbara  county."  Joseph  A.  Kenney  died, 
whereupon  his  wife,  the  plaintiflF,  demanded  of  the  cashier 
that  his  deed  to  her  be  recorded,  or  delivered  to  her.  This 
demand  was  refused,  whereupon  she  inaugurated  the  pres- 
ent litigation,  claiming  title  to  the  husband's  property  under 
his  aforesaid  deed  delivered  to  the  cashier  of  the  bank. 

The  question  presented  is,  Has  the  title  to  the  property 
described  in  the  husband's  deed  passed  to  the  wife?  And  the 
solution  of  this  question  depends  upon  the  fact  as  to  the^ 
sufficiency  of  the  delivery  of  the  deed  by  the  grantor,  the 
husband.  The  agreement  entered  into  between  the  husband 
and  the  wife  declares  the  two  deeds  are  to  be  placed  in  the 
hands  of  the  cashier  as  escrows.  But  so  christening  them  did 
not  have  the  effect  of  making  them  escrows.  When  placed 
in  the  hands  of  the  cashier  they  were  in  no  sense  escrows. 
Where  an  instrument  is  deposited  with  a  third  party  to 
await  the  performance  of  some  condition  by  the  grantee 
such  instrument  becomes  an  escrow.  (Civ.  Code,  sec.  1057.) 
The  evidence  here  presents  no  such  case.  Upon  the  contraiy, 
we  have  a  direct  grant  or  no  deed  whatever. 

Was  the  delivery  of  the  husband's  deed  to  the  cashier  suf- 
ficient to  pass  the  title  to  the  wife?  Upon  mature  consider- 
ation we  have  arrived  at  the  conclusion  that  no  title  whatever 
passed.  While  it  is  not  so  expresssed  in  the  agreement,  yet 
the  intention  of  both  parties  is  plain  that  the  party  .suiTiv- 
iug  should  have  his  or  her  deed  returned  in  case  the  other 
party  should  die ;  and  that  no  title  to  the  property  described 
in  the  deed  of  the  party  surviving  sht)uld  vest.  In  other 
words,  the  plaintiflf  having  survived  her  husband,  her  deed 
is  to  be  returned  to  her  and  title  to  her  property  remain  vest- 
ed in  her.  ^Under  the  laws  of  this  state  the  title  to  the  prop- 
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erty  vested  presently  when  the  deeds  were  delivered,  or  did 
not  vest  at  all.  Yet,  as  to  the  plaintiff's  property  it  is  ap- 
parent that  no  title  ever  vested  in  the  husband  under  her 
deed.  Such  being  the  case  as  to  her  property,  it  is  most 
difficult  to  see  how  title  to  his  property,  by  his  deed,  ever 
vested  in  her.    / 

The  general  principles  of  law  involved  in  this  case  are 
quite  fully  discussed  in  Bury  v.  Young,  98  Cal.  446;  35  Am. 
St.  Rep.  186.  In  the  decision  of  that  case  many  authorities 
are  cited  supporting  the  conclusion  declared,  and  with  that 
conclusion  we  are  entirely  satisfied.  It  ife  there  said:  "The 
essential  requisite. to  the  validity  of  a  deed  transferred  under 
circumstances  as  indicated  in  this  case  is  that  when  it  is 
placed  in  the  hands  of  a  third  partry  it  has  passed  beyond 
the  control  of  the  grantor  for  all  time."  I  In  the  present  case, 
by  the  agreement  of  the  ^antor  and  grantee,  it  was  under- 
•^  stood  that  the  grantor's  deed  was  to  be  returned  to  him  upon 
the  happening  of  a  certain  event,  to  wit,  the  death  of  the 
other  party .^  And  at  this  time  it  may  be  assumed  that  the 
plaintiff's  deed  has  been  returned  to  her,  or  at  least  has  been 
treated  as  of  no  force  and  effect.  In  the  Bury  case  it  is  also 
said:  "In  every  case  where  the  deed  has  been  declared  in- 
valid by  reason  of  failure  of  delivery  it  will  be  found  that 
the  grantor  reserved  some  rights  over  tii^e  instrument ;  that 
upon  the  happening  of  some  event,  or  contingency,  or  con- 
dition, he  had  the  right,  if  so  disposed,  to  ^ach  out  and 
take  it  from  the  possession  of  the  depositary."  The  present 
case  cemes  squarely  within  that  description.  Here  the  grant- 
or reserved  the  right  to  i^call  his  deed  upon  the  happening 
of  a  certam  event-;  when  that  event  happened  he  had  the 
right  to  reach  out  and  take  back  the  deed,  and  such  rcier- 
vation  iS  fatal  to  a  valid  delivery 3  . 

/  The  all-controlling  fact  in  this  <5ase,  which  defeats  plain- 
tiff's claim,  is  that  when  the  deeds  were  made -and  delivered 
to  the  cashier  of  the  bank  the  respective  grantors  did  not 
absolutely  part  witll'all  future  dominion  and  control  over 
them,  but,  upon  tj^e  contrary,  the  actual  intention  and  un- 
f  derstanding  of  eacK  grantor  was  that  upon  the  death  of  the 
\  other  the  survivor  should  take  back  his  own  dee<l,  and  that 
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na  title  should  vest  under  it.  The  decision  in  Bury  v.  Young, 
mpra,  was  vested  upon  a  directly  contrary  state  of  facts, 
namely,  that  the  grantor  had  parted  with  the  control  and 
possession  of  his  deed  for  all  time.  It  is  declared  in  that  case 
that  the  doctrine  there  laid  down  would  not  he  enlarged.  The 
validity  of  the  deed  here  involved,  and  upon  which  plaintiff 
rests  her  claims,  cannot  be  supported  without  greatly  ex- 
tending that  doctrine. 

For  the  foregoing  reasons  and  under  the  authority  of  Bury 
V.  Young,  9upra;  Wittenbrock  v.  Cass,  110  Cal.  1 ;  and  Ruiz  v. 
Dow,  113  Cal.  490,  the  judgment  is  reversed  and  the  cause 
remanded. 

Temple,  J.,  McFarland,  J.,  Henshaw,  J.,  Van  Dyke,  J., 
and  Beatty,  C.  J.,  concurred. 

'  Rehearing  denied. 


[Crim.  No.  609.    In  Bank— June  19,  1899.] 

THE  PEOPLE,  Appellant,  v.  PATRICK  SHEA,  Respond- 
ent. 

Cbikinai.  Law— Kaph — Evidence— Consent  to  Interooubsb  with 
Otheb  Men.— Upon  the  trial  of  a  person  charged  with  rape,  evi- 
dence i«  admissible  to  show  that  the  prosecutrix,  previous  to  the 
time  of  the  alleged  commission  of  the  offense  charged,  had  consented 
to  the  having  of  sexual  intercourse  with  other  men. 

Id. — Case  Affirmed— Stare  Decisis.— /'eople  i?.  Benson,  6  Cal.  221,  af- 
firmed, as  having  evidence  the  law  of  this  state  for  many  years,  and 
as  being  supported  by  respecteble  authority,  though  the  weight  of 
authority  may  be  to  the  contrary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Appellant. 

Only  the  general  character  of  the  prosecutrix  can  he  shown, 
and  not  particular  acts  of  unchastity.  (2  Roscoe's  Criminal 
Evidence,  1122 ;  1  McLean  on  Criminal  Law,  sec.  46 ;  Under- 
hill  oa  Crumn.1  Evidence,  480;  19.  Axn.  &  B^-^W^.^f 


152  People  v.  Shea.  [125  Cal. 

Law,  62 ;  3  Greenleaf  on  Evidence,  sec.  214 ;  2  Bishop's  New 
Criminal  Procedure,  985;  Commonwealth  v.  Harris,  131 
Mass.  336;  Commonwealth  v.  Regan,  105  Mass.  593;  State 
V.  Fitmmon,  18  R.  I.  236;  49  Am.  St.  Rep.  766;  State  v. 
Brown,  55  Kan.  766;  McDermott  v.  State,  13  Ohio  St.  332; 
82  Am,  Dec.  444;  State  v.  Knapp,  45  N.  H.  148;  McQuirk 
V.  State,  84  Ala.  435;  Shartzer  v.  State,  63  Md.  149;  52  Am. 
Rep.  501;  Rex  v.  Hodgson,  1  Russ.  &  R.  211;  Regina  v. 
Robins,  2  Moody  &  R.  512;  Regina  v.  Holmes,  L.  R.  1  C.  C. 
304;  State  v.  Jefferson,  6  Ired.  305;  State  v.  White,  35  Mo. 
500;  People  v.  McLean,  71  Mich.  309;  15  Am.  St.  Rep.  263; 
Miller  v.  Curtis,  158  Mass.  131;  35  Am.  St.  Rep.  469  (af- 
firming Commonwealth  v.  Harris,  supra) ;  State  v.  Camp- 
bell, 20  Nev.  122;  State  v.  Forshner,  43  N.  H.  89;  80  Ain. 
Dec.  132]  Ritchie  v.  State,  58  Ind.  355.) 

A.  E.  Mack,  and  A.  D.  Lemon,  for  Respondent. 

The  evidence  of  particular  acts  of  unchastity  of  the  prose- 
cutrix with  other  men  was  admissible.  (People  v.  Benson, 
6  Cal.  221;  65  Am.  Dec.  508;  People  v.  Johnson,  106  Cal. 
289;  Brennan  v.  People,  7  Hun,  171;  Woods  v.  People,  55 
N.  Y.  515;  14  Am.  Rep.  309;  People  v.  Abbot,  19  Wend. 
192;  Benstine  v.  State,  2  Lea,  169;  31  Am.  Rep.  593;  Titua 
V.  State,  7  Baxt.  132;  Shirwin  v.  People,  69  111.  55.) 

GAROUTTE,  J. — Information  charging  the  crime  of 
rape.  Defendant  was  convicted,  and  on  his  motion  the  court 
made  an  order  granting  a  new  trial,  from  which  order  the 
people  have  appealed. 

The  question  involved  in  this  appeal  arises  upon  the  ad- 
missibility of  certain  evidence.  The  evidence  was  introduced 
by  defendant  and  tended  to  prove  that  the  prosecutrix,  pre- 
vious to  the  time  when  the  commission  of  the  offense  here 
charged  was  laid  in  the  information,  had  consented  to  the 
having  of  sexual  intercourse  with  other  men.  In  the  early 
case  of  People  v.  Benson,  6  Cal.  221,  65  Am.  Dec.  506,  this 
identical  question  was  involved,  and  it  was  there  held  that 
such  evidence  was  competent  and  admissible.  In  People  v. 
Johnson,  106  Cal.  289,  the  Benson  case  is  cited,  and  the 
court  said:  This  class  of  evidence  is  admissible  for  the 
purpose  of  tending  to  show  the  non-probability  of  resistance 
upon  the  part  of  the  prosecutrix.  For  it  is  certainly  more 
probable  that  a  woman  who  has  done  these  things  volun- 
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tarily  in  the  past  would  be  likely  to  consent  than  one  whose 
past  reputation  was  without  blemish,  and  whose  personal 
conduct  could  not  truthfully  be  assailed." 

It  may  be  conceded  that  the  weight  of  authority  is  opposed 
to  the  rule  laid  down  in  the  Benson  case.  Yet  there  is  re- 
spectable authority  supporting  the  doctrine  as  there  declared. 
{State  V.  Sutherland,  30  Iowa,  573 ;  Benstine  v.  State,  2  Lea, 
175;  31  Am.  Rep.  593;  State  v,  Patterson,  88  Mo.  91;  57 
Am.  Rep.  374;  People  v.  Abbot,  19  Wend.  192;  Brennan  v. 
People,  7  Hun,  171;  Woods  v.  People,  55  N.  Y.  515; 
14  Am.  Rep.  309.)  The  Benson  case  was  quite  well 
considered.  And  in  view  of  the  fact  that  it  has  stood  so 
many  years  as  evidencing  the  law  of  this  state  upon  the 
proposition  the  reasons  urged  for  its  overthrow  at  this  time 
are  not  deemed  sufficient  by  the  court. 

For  the  foregoing  reasons  the  order  granting  the  new  trial 
is  affirmed. 

Henshawy  J.,  Temple,  J.,  Harrison,  J.,  and  Van  Dyke,  J., 
concurred. 

McFARLAND,  J.,  dissenting. — ^I  dissent,  for  the  reason 
that  in  my  opinion,  the  court  erred  in  allowing  evidence 
tending  to  show  specific  acts  of  adultery  by  the  prosecutrix 
with  other  men.  The  general  rule  undoubtedly  is  that  spe- 
cific acts  cannot  be  proven  for  the  purpose  of  impeaching 
a  witness ;  and  I  see  no  force  in  the  reasoning  that  such  acts 
are  admissible  because  they  tend  to  show  that  the  prosecu- 
trix probably  consented  at  the  time  of  the  alleged  rape. 
Such  acts  were  no  more  admissible  than  would  former  as- 
saults on  others  by  a  man  charged  with  murder  be  admissible 
because  they  would  tend  to  the  probability  that  the  defend- 
ant committed  the  murderous  assault  charged.  In  People  v. 
Benson,  6  Oal.  221,  Am.  Dec.  508,  the  court  was  evidently 
not  sure  of  its  position,  because,  having  referred  to  section 
214  of  3  Greenleaf  on  Evidence,  where  an  exactly  oppo- 
site rule  is  declared,  and  which,  as  the  court  say,  was  prob- 
ably founded  upon  Rex  v.  Hodgson^  1  Russ.  &  R.  211,  and 
other  English  cases,  it  uses  this  language :  ''But,  admitting 
the  full  force  of  the  rule  in  Rez.  v.  Hodgson,  supra,  still,  we 
are  of  the  opinion  that  the  circumstances  of  this  case  modify 
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the  rule,"  and  proceeds  to  say,  in  effect,  that  the  prosecutrix 
in  that  case  being  young  and  ignorant,  probably  had  no  gen- 
eral reputation.  This  reasoning  is  entirely  unsatisfactory 
to  me,  and  I  think  that  upon  principle,  and  upon  the  great 
weight  of  authority,  People  v.  Benson,  supra,  should  be  held 
as  improperly  decided.  The  reason  that  specific  acts  cannot 
be  proven,  while  general  reputation  may,  is  as  old  as  the  law 
and  founded  upon  the  stable  ground  that  a  witness  is  sup- 
posed to  be  able  to  maintain  his  or  her  general  reputation, 
while  witnesses  cannot  be  expected  to  be  able  to  disprove 
testimony  as  to  special  acts  to  which  their  attention  had  not 
been  called.  I  think  that  if  counsel  for  defendant  in  cases 
like  this  are  allowed  to  even  ask  questions  tending  to  prove 
that  a  prosecutrix  had  sexual  intercourse  with  another  man, 
great  injustice  and  wrong  will  follow.  For  this  reason  I 
think  that  the  order  granting  a  new  trial  should  be  reversed. 


[B.  F.  No.  1130.    Department  One.--Juiie  20,  1899.] 

E.  V.  SCHEERER,  Appellant,  v.  JAMES  W.  GOODWIN 
et  al..  Respondents 

Ejectment — Writ  of  Restitution— Authowty  of  Sheriff. — Under  a 
writ  of  restitution  issued  upon  a  judgment  for  the  plaintiff  in  an 
action  of  ejectment,  the  sheriff  is  authorized  to  remove  from  the 
land  of  the  defendants  and  all  persons  found  thereon,  whose  posses- 
sion was  derived  under  the  defendants  or  either  of  them. 

Id. — Presumption  as  to  Possbbsion  Under  Defendants — Burden  of 
Proof — Possession  Under  Stranger. — ^The  burden  of  proof  is  upon 
all  persons  coming  into  possession  subsequent  to  the  oommencement 
of  the  action  of  ejectment  to  show  affirmatively  that  their  posses- 
sion is  rightful,  and  under  a  title  not  determined  in  the  action,  and 
was  not  taken  by  collusion  with  the  defendants ;  and  in  the  absence 
of  a  showing  to  the  contrary,  it  will  be  presumed  that  they  came 
in  under  the  defendants.  This  presumption  is  not  overthrown  by 
showing  that  they  came  in  under  a  stranger  to  the  action,  unless  it 
is  also  shown  that  such  stranger  was  in  possession  at  or  prior  to 
the  commencement  of  the  action. 

Id. — ^Injunction  Against  Execution  of  Writ — ^Absence  o»  Tnuc — 
Collusive  Entry. — An  injunction  cannot  be  maintained  to  enjoin 
the  execution  of  the  writ  of  restitution,  in  favor  of  a  possessor 
claiming  under  a  deed  from  a  third  person  dated  prior  to  the  com- 
mencement of  the  action  of  ejectment,  where  it  appears  that  sadi 
third  person  had  no  title  to  the  premises,  and  merely  had  a  con- 
veyance from  a  defendant  in  ejectment  after  he  had>  parted  with  bis 
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rights,  and  which  was  intended  as  a  security  for  indebtedness;  and 
that  the  entry  of  the  plaintiff  in  the  injunction  suit,  after  the 
commencement  of  the  action  of  ejectment,  was  by  collusion  with 
the  defendant  in  that  action,  with  intent  to  deprive  the  plaintiff 
therein  of  the  fruits  of  his  judgment. 

Id.— Evidence — Possession  or  Gbantob — Impeachment. — Where  the 
defendant  in  the  ejectment  suit  testified  for  the  plaintiff  in  the 
injunction  suit  that  he  had  delivered  the  possession  of  the  prem- 
iss to  the  plaintiff^s  grantor  prior  to  the  commencement  of  the 
ejectment  suit,  he  may  be  impeached  by  proof  that  on  the  trial  of 
the  ejectment  suit  he  testified  that  he  himself  had  been  in  pos- 
session of  the  premises  for  about  two  years  under  a  lease  from 
the  city,  which  lease  described  the  premises  in  controversy^  and 
was  the  only  lease  he  had  taken  from  the  city. 

Id.— Advisory  Verdict  op  Jury — Instructions  not  Subject  to  Ex- 
ception.— In  an  equitable  action  for  an  injunction,  the  verdict  of 
a  jury  is  merely  advisory;  and  thot^h  the  court,  in  its  findings  of 
fact,  adopts  the  conclusion  of  the  jury,  its  instructions  to  the  jury 
are  not  the  subject  of  an  exception. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 
The  facts  are  stated  in  the  opinion  of  the  court. 
Charles  6.  Nagle,  and  Nagle  and  Nagle,  for  Appellant. 
Edward  R.  Taylor,  for  James  W.  Goodwin,  Respondentr 

Reddy,  Campbell  &  Metson,  for  Richard  I.  Whelan, 
Sheriff,  Respondent. 

HARRISON,  J.— The.  defendant  Goodwin  brought  an 
action  in  ejectment  against  Joseph  Scheerer  and  the  city 
and  county  of  San  Francisco  in  1892,  in  which  judgment 
was  rendered  in  his  favor  December  30,  1892,  from  which 
an  appeal  was  taken  and  the  judgment  affirmed  in  this 
court.  (Ooodwin  v.  Sheerer,  106  Cal  690.)  After  the  re- 
mittitur had  been  filed  in  the  superior  court  he  caused  a  writ 
of  restitution  to  be  issued  upon  the  judgment,  and  while  the 
sheriflf  was  in  the  execution  of  this  writ  the  plaintiff  herein 
brought  the  present  action  against  him  and  the  sheriff  for  an 
injunction  against  its  execution,  and  for  damages,  upon  the 
ground  that  he  was  in  possession  of  the  property  and  the 
owner  thereof.  Upon  the  trial  of  the  cause,  the  court  found 
that  the  plaintiff  had  never  been  the  owner  of  the  property, 
and  that  his  possession  thereof  was  taken  by  collusion  with 
Joseph  Scheerer,  his  father,  for  the  purpose  of  evading  the 
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force  of  the  aforesaid  judgment.  Judgment  was  accordingly 
rendered  in  favor  of  the  defendants,  from  which  the  present 
appeal  is  taken. 

Under  the  judgment  of  the  action  of  Goodwin  v.  Scheerer, 
»upraj  the  sheriff  was  authorized  to  remove  from  the  land  the 
defendants  in  that  action,  and  all  persons  found  thereon 
whose  possession  was  derived  under'  the  defendants  therein, 
or  either  of  them ;  and,  in  the  absence  of  any  showing  to  the 
contrary,  it  will  be  presumed  that  all  persons  coming  into 
possession  of  the  premises  subsequent  to  the  commencement 
of  that  action  came  in  under  the  defendants  therein.  This 
presumption  is  not  overthrown  by  showing  that  they  came 
in  under  a  stranger  to  th^  action,  unless  they  also  show  that 
such  stranger  was  in  possession  at  or  prior  to  the  commence- 
ment of  the  action,  or  was  entitled  to  the  possession  by  virtue 
of  a  title  adverse  to  that  of  the  plaintiff  in  the  action,  which 
the  court  would  be  authorized  to  protect  against  the  enforce- 
ment of  the  judgment.  Upon  the  issue  of  their  right  to  re- 
main in  possession  the  burden  is  upon  them  to  show  af- 
firmatively that  their  possession  is  rightful  and  under  a  title 
that  has  not  been  determined  in  the  action,  and  that  such 
possession  was  not  taken  by  collusion  with  the  defendants  in 
the  judgment.  (Long  v.  Neville,  29  Cal.  131 ;  Leese  v,  Clark, 
29  Cal.  664;  Weatherbee  v.  Dunn,  36  Cal.  147;  95  Am.  Dec. 
166.) 

The  findings  of  the  court  that  the  plaintiff  never  had  any 
interest  in  the  land,  and  that  his  entry  upon  the  land  was  by 
collusion  with  his  father  for  the  purpose  of  evading  tho 
judgment  against  his  father,  necessitated  a  judgment  in 
favor  of  the  defendants.  We  are  of  the  opinion,  moreover, 
that  the  evidence  before  the  court  authorized  it  to  make 
these  findings. 

The  plaintiff's  claim  of  title  to  the  land  rests  upon  a 

conveyance  to  him  by  one  Freund,  and  he  can  have  no  right 

to  resist  the  execution  of  the  writ  by  virtue  of  this  conveyance, 

unless  Freund  could  himself  have  resisted  the  writ.  Freund's 

rights  in  the  property  are  based  upon  a  deed  made  to  him  by 

Joseph  Scheerer,  in  July,  1891,  but  Joseph  Scheerer  could 

convey  no  greater  rights  than  he  himself  then  had  in  tho 
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land.  He  testified  that  in  1875  he  "bought  out"  the  con- 
tracting firm  of  Brunt  &  Thurston,  but  there  is  nothing  in 
the  record  showing  that  Brunt  &  Thurston  had  any  posession 
of  the  premises  or  interest  in  the  land,  and  it  was  shown  that 
in  December,  1890,  Joseph  Scheerer  took  a  lease  of  the  land 
from  the  city  and  county  of  San  Francisco  for  the  term  of 
three  years  from  that  date ;  and,  in  the  absence  of  any  other 
evidence  on  the  point,  his  possession  thereafter  would  be  re- 
ferable to  this  lease.  In  February,  1891,  he  sold  and  as- 
signed to  the  "Joseph  Scheerer  Company,  a  corporation,"  this 
lease,  together  with  all  his  right  and  interest  in  the  proj)- 
erty  described  in  the  lease,  so  that  at  the  date  of  his  deed 
to  Freund  he  had  no  interest  in  the  property  which  he  could 
transfer  to  him.  The  court  was  also  authorized  to  find  from 
the  testimony  of  Freund  that  the  conveyance  to  him  by 
Scheerer  was  merely  a  security  for  Scheerer's  indebtedness 
to  him. 

The  court  was  also  authorized  to  find  that  the  subsequent 
entry  of  the  plaintiff  was  collusive  and  fraudulent.  iHe  testi- 
fied that  he  had  never  heard  of  the  suit  of  Goodwin  v. 
Scheerer,  supra,  or  of  his  father's  litigation  with  the  city, 
but  it  was  shown  that  he  was  present  in  court  during  a  por- 
tion of  the  trial  of  that  action.    He  also  testified  that  he  did 
not  know  whether  his  father  ever  occupied  or  was  in  posession 
of  the  property,  but- he  admitted  that  he  had  been  working 
for  his  father  for  several  years,  and  had  been  living  with  him 
during  all  the  time.    The  case  of  Ooodwin  v.  Scheerer,  supra, 
was  argued  in  the  supreme  court  in  February,  1895.    March 
16,  1895,  the  plaintiff  took  a  bill  of  sale  from  the  "California 
Paving  Co."  of  all  the  personal  property  upon  the  lot.    This 
bill  of  sale  purported  to  be  for  the  sum  of  fifteen  hundred  dol- 
lars, but  he  testified  that  it  was  given  to  him  for  wages  due 
him  from  the  paving  company.    His  father,  as  president,  of 
the  paving  company,  executed  the  bill  of  sale  to  him,  and  lie 
testified  that  he  then  ap^reed  with  his  father  that  the  company 
could  remain  there  without  any  charge  for  rent,  if  they  de- 
sired it,  and  as  long  as  they  chose,  but  that  he  made  no  agree- 
ment on  the  subject  with  the  company,  and  that  the  company 
continued  to  use  the  premises  for  its  business.    His  father  was 
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the  president  and  general  manager  of  the  company,  and 
Freund  was  also  a  member  and  one  of  the  directors  of  the 
paving  company;  but  the  plaintiff  testified  that  he  did  not 
know  whether  he  was  the  secretary  of  the  company  at  that 
time  or  not.  The  judgment  in  Goodwin  v.  Scheerer,  supra, 
was  affirmed  in  this  court  April  3,  1895,  and  in  the  ordinary 
course  of  procedure  the  remittitur  thereon  would  issue  on  the 
3d  of  May.  On  May  1st  the  plaintiff  received  his  deed  from 
Freund  and  assumed  control  of  the  property.  The  observa- 
tions of  the  court  in  Weatherbee  v.  Dwnn,  supra,  are  ap- 
propriate here:  "We  are  satisfied,  as  the  court  below  must 
have  been,  that  this  case  presents  another  instance  of  an  in- 
direct effort  through  other  parties  to  evade  the  process  of  the 
court  and  deprive  the  plaintiff  in  an  action  to  recover  land, 
after  a  long  and  successful  litigation,  of  the  fruits  of  his 
judgment." 

Joseph  Scheerer  testified  that  he  had  not  been  in  possession 
of  the  land  since  he  gave  the  deed  to  Freund;  that  at  thai 
time  he  delivered  the  possession  over  to  Freund.  Upon  cross- 
examination  his  testimony  at  the  trial  of  the  action  of 
Goodwin  v,  Scheerer,  supra,  was  called  to  his  attention,  and 
and  the  plaintiff  objected  thereto  on  the  ground  that,  as  be 
was  not  a  party  to  that  action,  he  could  not  be  bound  by  the 
judgment  or  proceedings  therein.  The  court  overruled  his 
objection,  to  which  an  exception  was  taken,  and  allowed  the 
witness  to  be  questioned  thereon.  It  was  competent  upon  the 
cross-examination  of  this  witness,  for  the  purpose  of  impeach- 
ing his  testimony  that  he  had  delivered  the  possession  to 
Freund,  to  show  that  he  had  given  contrary  testimony  at  the 
former  trial.  It  is  true  that  the  judgment  in  that  action 
would  not  be  evidence  against  the  plaintiff  herein  that  Joseph 
Scheerer  was  in  possession  of  the  land  at  the  time  that  action 
was  brought,  but  it  was  competent  to  show  as  a  fact  herein 
that  he  was  at  that  time  in  possession,  and,  if  such  fact  could 
be  shown,  the  judgment  would  be  binding  upon  all  persons 
thereafter  coming  in  under  him.  It  appeared  that  at  the 
former  trial  he  testified  that  he  took  possession  of  the  premises 
about  two  years  previously  thereto  under  a  lease  from  the 
city ;  that  he  was  then  put  into  possession  by  the  superintend- 
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ent  of  streets,  and  had  been  there  ever  since.  Upon  this  testi- 
mony being  called  to  his  attention  he  said  that  it  referred  to 
other  property  than  that  involved  herein,  but  it  was  shown 
that  the  property  described  in  the  lease  was  the  same  as 
that  described  in  the  complaint  in  this  action,  and  also  in  the 
complaint  in  the  action  of  Ooodmin  v.  Scheerer,  supra;  and 
the  witness  also  testified  that  this  was  the  only  lease  that  he 
had  ever  taken  from  the  city.  Under  this  evidence  the  court 
was  fully  authorized  to  find  that  he  was  in  the  possession  of 
the  land  at  the  time  of  the  former  action,  and,  under  its  find- 
ing that  the  entry  of  the  plaintiflF  herein  was  under  him,  he 
was  bound  by  the  judgment  in  that  action. 

The  action  herein  is  in  equity,  but  the  court  called  in  a 
jury  to  aid  it  in  its  decision,  and  a  verdict  was  rendered  by 
the  jury  in  favor  of  the  defendants.  It  does  not  appear  that 
there  were  any  special  issues  submitted  to  the  jury.  The 
court,  however,  made  its  findings  of  facts,  in  which  it  adopted 
the  conclusion  of  the  jury.  The  appellant  has  objected  to 
certain  instructions  given  to  the  jury,  but,  as  the  verdict 
was  merely  advisory  to  the  court,  these,  instructions  are  not 
the  subject  of  an  exception.  (Richardson  v.  Eureka,  110  Cal. 
441) 

The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac.  No.  642:    In  Bank.— June  20,  1899.] 

HARRIET  H.  SAUNDERS,  Administratrix,  et  cetera.  Ap- 
pellant, V.  LA  PURISIMA  GOLD  MINING  COM- 
PANY et  al.,  Respondents. 

School  Laihm  of  State — Conclusitensss  of  Patent — Chabacteb  of 
Lakd — Collateral  Attack  by  MnnNo  Claimants.— Where  public 
land  of  the  United  States  was  surveyed  and  sectionizcd,  and  desig- 
nated upon  the  survey  as  agricultural  land,  and  was  thereafter 
certified  as  such  by  the  land  department  of  the  United  States,  and 
listed  as  such  to  the  state  for  school  purposes,  under  the  grant  of 
1863,  and  was  subsequently  patented,  by  the  stato  as  agricultural 
land,  the  investigation  as  to  the  character  of  the  land  is  concluded, 
as  against  a  collateral  attack;  and  no  persons  subsequently  in- 
truding upon  the  patented  land,  for  the  purpose  of  mining,  can 
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assail  the  state  patent  by  proof  that  the  land  was  mineral  at  the 
time  of  the  grant  to  the  state,  and  was  reserved  as  such  from  the 
grant. 

Id. — Grant  of  School  Lands  to  State — ^Absence  or  Known  Min- 
erals.— ^The  grant  by  Congress  to  this  state  of  the  sixteenth  and 
thirty-sixth  sections,  by  the  act  of  1853,  was  a  grant  in  presenti, 
and  if  at  that  time  there  were  no  known  minerals,  or  other  ex- 
ceptions noted  in  the  grant,  those  sections  then  bcicame  the  land 
of  the  state. 

Id. — ^Adjudication  as  to  Character  of  Lands — Case  Overruled. — 
The  decisions  of  the  land  department  of  the  United  States  as  to 
the  nonmineral  character  of  a  school  section,  and  as  to  the  ab- 
sence of  any  exceptions  or  limitations  contained  in  the  act  of 
1853,  and  the  subsequent  patent  of  the  state  therefor,  are  con- 
clusive adjudications  as  to  the  character  and  condition  of  the 
land,  as  against  all  third  parties  subsequently  entering  upon  the 
land.  Hermocilla  t?.  Hubhell,  89  Cal.  5,  overruled,  on  this  point. 

APPEAL  from  an  order  of  the  Superior  Court  of 
Tuolumne  County  for  granting  a  new  trial.  G.  W.  Nicol, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  B.  Curtin,  for  Appellant. 

J.  P.  O'Brien,  for  Respondent. 

VAN  DYKE,  J. — This  action  is  to  determine  conflicting 
claims  to  a  tract  of  land,  being  a  portion  of  section  36,  town- 
ship 2  north,  range  13  east.  Mount  Diablo  meridian,  contain- 
ing six  hundred  acres,  located  in  Tuolumne  county. 

On  September  1,  1870,  the  official  United  States  survey  of 
said  township  was  completed,  and  the  lands  therein  sec- 
tionized.  On  the  eighteenth  day  of  February,  1871,  the  of- 
ficial plat  of  said  township  was  approved  by  the  United  States 
surveyor  general  for  California,  and  filed  in  his  office.  In  this 
official  plat  of  said  township  section  36  was  marked  and  re- 
turned as  being  agricultural  land  and  unoccupied.  On  the 
seventh  day  of  December,  1871,  the  commissioner  of  the  gen- 
eral landoffice  directed  the  register  of  the  United  States  land- 
office  at  Stockton,  in  which  district  said  land  was  located, 
to  withhold,  from  sale  or  disposal,  among  other  *  lands 
said  township  2;  and  on  April  27,  1880,  the  secretary  of  the 
interior,  by  an  order,  revoked  said  withdrawal,  and  thereafter 
on  September  6, 1884,  the  register  of  said  United  States  land- 
office  issued  to  the  state  of  California  his  certificate  in  due 
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form,  reciting  that  there  were  no  persons  occupying  or  in 
possession  of  any  portion  of  said  section  36,  and  there  were 
no  homestead  pre-emptions  or  other  valid  claims  thereto, 
or  to  any  part  thereof,  adverse  to  the  state  of  California.  On 
the  first  day  of  September,  1890,  the  state  of  California  is- 
sued to  Robert  B.  Parks  its  patent  in  due  form  for  thp 
premises  in  controversy.  Thereafter,  on  December  11, 1895, 
by  proper  mesne  conveyance,  the  title  to  said  lands  wai> 
granted  to  and  became  vested  in  the  plaintiflF's  intestate, 
Henry  H.  Saunders.  That  said  Saunders  thereupon  entereJ 
into  possession,  and  with  his  family  occupied  said  tract  of 
land  up  to  the  time  of  his  death,  June  20  1897,  and  the 
plaintiff  thereafter  continued  in  such  possession.    In  Au.c;u:<t, 

1896,  defendants  Elder  and  Maguire  entered  upon  a  portion 
of  said  described  lands  and  commenced  to  run  a  tunnel  and 
work  a  quartz  claim,  and  thereupon  filed  a  notice  of  mining 
location,  designating  the  same  as  "the  north  extension  of  the 
La  Purisima  claim."    This  action  was  commenced  in  August, 

1897.  Defendants  Elder  and  Mc^guire  rely  upon  said  mining 
location  and  contend  that  said  land  is  mineral  land  and 
never  passed  to  the  state  of  California,  and  that  the  patent  is- 
sued therefor  is  void.  All  the  other  defendants  were  de- 
faulted. On  the  trial  defendants  offered  "to  prove  that  the 
land  in  controversy — namely,  the  north  extension  of  the  La 
Purisima  quartz  mining  claim — ^was  expressly  excepted  froii; 
the  grant  to  the  state  of  California  by  the  act  of  Congrei^s 
approved  March  3,  1853,  as  the  same  is  mineral  land." 
Plaintiff's  objection  to  this  offer  was  sustained  by  the  court, 
and  judgment  went  for  the  plaintiff.  Thereafter,  upon  mo- 
tion of  the  defendants,  the  court  granted  a  new  trial  on  the 

•  ground,  as  stated  in  the  order,  "for  the  sole  reasr  n  that  the 
court  erred  in  sustaining  the  objection  to  said  defendants' 
Maguire  and  Elder  offered  evidence  as  to  the  mineral  char- 
acter of  the  land  in  controversy." 

This  appeal  is  from  the  order  granting  a  new  trial,  ai:d 
the  question  presented  here  is  whether  the  court  did  or  did 
not  err  at  the  trial  in  excluding  the  offered  evidence : 

The  respondents  rely  upon  Hermocilla  v.  Hubbell,  89  Cal. 

CXXV.    Cal.— 11. 
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6,  in  support  of  the  order  of  the  court  granting  them  a  new 
trial.  Although  the  facte  in  that  case  are  different  from 
those  in  this,  still  it  must  be  confessed  that  said  case  furnishes 
support  to  the  contention  of  respondents.  The  opinion  seems 
to  rely  upon  Mining  Co.  v.  Consolidated  Min.  Co.,  102  U.  S. 
168,  and  it  is  said  with  reference  thereto:  "That  decision  is 
controlling  and  must  be  followed  here.  The  question  then 
remains,  Were  the  disputed  premises  at  the  time  of  the  grant 
mineral  land — ^that  is,  known  to  be  valuable  for  minerals?'' 
The  facts  as  found  in  Hermocilla  v.  Huhhell,  supra,  were 
that  during  the  year  1850,  and  continuously  ever  since,  and 
when  the  said  patent  was  issued  on  the  tenth  day  of  Decem- 
ber, 1870,  and  at  the  time  of  the  survey  of  said  lands  (being 
a  portion  of  the  sixteenth  section),  "they  were  and  have 
been,  and  now  are,  known  to  be  public  mineral  lands  of  the 
United  States,  having  therein  known  valuable  mineral  de- 
posits." Whereas,  in  the  United  States  case,  reiPerred  to  by 
the  commissioner  as  controlling,  and  to  be  flowed  by  this 
court,  the  facts  were  that  there  were  three  mining  claims 
on  the  land  in  controversy — one  located  in  1861,  another  one 
in  1853,  and  the  other  in  1863,  the  last  being  seven  years  be 
fore  the  public  survey  of  the  tract,  which  was  in  1870.  Tho 
mining  patent  was  applied  for  on  these  locations  nearly  two 
years  before  the  state  patent  was  issued  and  subsequently  and 
within  a  year  thereafter  the  United  States  patent  was  issuetl 
on  said  mining  locations.  Hence  the  contest  in  that  case  was 
between  two  conflicting  patents.  Whereas,  in  Hermocilla  v. 
Hubbell,  supra,  the  contest  was  in  the  nature  of  a  collateral 
attack  upon  a  state  patent,  on  the  ground  that  the  land  was 
mineral  land.  It  is  said  in  the  latter  case :  "The  question 
then  remains,  "Were  the  disputed  premises  at  the  time  of  the 
grant  mineral  lands — ^that  is,  known  to  be  valuable  for  min- 
eral lands?"  But  another  and  equally  important  question 
seems  to  have  been  overlooked  by  the  court  in  that  case,  and 
that  is,  By  whom  and  at  what  time  are  the  facts  to  be  as- 
certained and  determined  as  to  the  character  of  the  land  at 
the  time  of  the  grant,  whether  mineral  or  nonmineral?  And 
another  question  of  equal  importance  is  as  to  the  effect  of  a 
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patent,  issued  by  competent  authority,  purporting  to  convey 
such  land. 

The  decisions  of  the  supreme  court  of  the  United  States 
upon  both  of  these  questions  are  so  numerous  and  so  uniform 
(and  the  decisions  of  this  court  are  in  the  same  line,  with 
few  exceptions)  that  both  questions  now  ought  to  be  con- 
sidered well  settled.  The  first  is,  that  by  the  laws  of  Congress 
providing  for  the  patenting  of  certain  public  lands,  upon  the 
ascertainment  of  certain  facts,  the  proper  officers  of  the  land 
department  of  the  general  government  have  jurisdiction  to 
inquire  into  and  determine  those  facts;  that  is,  of  a  large 
body  of  public  lands  be  subject  to  sale  or  other  disposition, 
but  subject  to  reservation  of  such  parts  as  may  be  found  to 
be  of  a  particular  character,  as  swamp  or  mineral  land,  the 
land  department  has  jurisdiction  to  determine  the  character 
of  any  part  thereof,  and  its  decision  is  conclusive.  In  Steel 
V,  Smelting  Co.,  106  U.  S.  447,  Mr.  Justice  Field,  speaking 
for  the  court,  says :  "We  have  so  often  had  occasion  to  speak 
of  the  land  department,  the  object  of  its  creation,  and  the 
powers  it  possesses  in  the  alienation  by  patent  of  portions  of 
the  public  lands,  that  it  creates  an  unpleasant  surprise  to  find 
that  counsel,  in  discussing  the  effect  to  be  given  to  the  action 
of  that  department,  overlooked  our  decisions  on  that  subject. 
That  department,  as  we  have  repeatedly  said,  was  established 
to  supervise  various  proceedings  whereby  evidence  of  a  title 
from  the  United  States  to  portions  of  the  public  domain  is 
obtained,  and  to  see  that  the  different  requirements  of  acts 
of  Congress  are  fully  complied  with.  Necessarily,  therefore, 
it  must  consider  and  pass  upon  the  qualifications  of  the  ap- 
plicant, the  acts  he  has  performed  to  secure  the  title,  the  na- 
ture of  the  land,  and  whether  it  is  of  a  class  which  is  open 
to  sale.  Its  judgment  upon  these  matters  is  that  of  a  special 
tribunal,  and  is  unassailable  except  by  direct  proceeding  for 
its  annulment  or  limitation.  Such  has  been  the  uniform 
language  of  this  court  in  repeated  decisions." 

In  this  case  it  was  shown  that  the  land  in  question  was  sur- 
veyed and  sectionized — whereas  the  act  of  Congress  directed 
that  in  case  of  mineral  lands  it  should  not  be  sectionized — 
and  that  the  plat  of  survey  showing  the  land  to  be  agricul- 
tural land,  in  other  words,  not  mineral,  was  returned  and 
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properly  approved.  As  a  further  measure  of  precaution,  aiid 
to  allow  abundant  opportunity  for  a  full  investigation  and 
ascertainment  of  the  character  of  the  land,  the  disposal  of  the 
same  was  suspended  for  a  number  of  years,  and  finally,  it 
having  been  determined  that  it  was  of  the  character  of  land 
subject  to  be  granted  to  the  state,  a  certificate  was  issued  by 
the  proper  United  States  authorities  to  the  state  of  California, 
certifying  its  right  to  the  section  of  land  in  question  under 
the  grant  of  1853.  The  state's  patent  thereupon  issued  to 
the  plaintiff's  grantor  long  prior  to  the  intiTision  of  the  de- 
fendants for  the  purpose  of  mining.  Under  the  rule  just 
cited,  this  concluded  the  investigation  as  to  the  character  of 
the  land,  except  on  a  direct  proceeding  to  set  aside  the  patent 
on  the  ground  of  fraud  or  other  invalidity. 

The  case  of  Oale  v.  Best,  78  Cal.  235,  seems  to  have  been 
overlooked — ^at  any  rate  it  is  not  noticed — ^in  the  prepara- 
tion of  the  opinion  in  Hermocilla  v,  Hubbell,  supra.  In  that 
case  the  plaintiff  claimed  under  a  patent  to  a  tract  of  land 
under  a  railroad  grant.  The  defendants  claimed  by  right  of 
possession,  upon  the  ground  that  it  was  mineral  land,  and 
that  all  mineral  lands  are  reserved  in  the  grant  of  Congre&s 
to  said  railroad  company.  In  affirming  the  judgment  of  the 
court  below  this  court,  after  reviewing  quite  fully  the  cases 
bearing  upon  the  question,  says:  "Our  opinion  is,  that 
where  a  patent  issues  for  public  land  under  a  law  which  pro- 
vides for  its  disposition  as  agricultural  land — either  to  a  rail- 
road company  or  to  pre-emtion  or  homestead  claims — ^and 
there  is  no  reservation  in  the  law  except  a  general  one  of 
mineral  lands,  and  no  reservation  at  all  in  the  patent,  then 
the  patent  must  be  considered  as  a  conclusive  determination 
by  the  government  that  the  land  is  agricultural."  This  case 
was  referred  to  and  approved  in  Dreyfus  v.  Badger,  108  Cal. 
58,  which,  it  will  be  seen,  was  some  time  after  the  Hermocilla 
case  relied  upon  by  the  respondent  here.  Dreyfus,  the  plain- 
tiff, relied  upon  a  state  patent  issued  on  state  heu  school 
lands,  and  the  defendant  as  a  pre-emptioner,  antedating  his 
right  as  such  prior  to  the  patent  by  the  state.  In  affirming 
the  judgment  of  the  lower  court  this  court  says:  "A  defen- 
dant may  defeat  an  action  of  ejectment  by  showing  that 

plaintiff  has  no  title.    But  where  a  patent,  regular  on  its  face, 
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has  been  issued  by  the  government  (federal  or  state)  for 
land  which  it  owns,  under  a  law  providing  for  the  disposal 
of  the  land  patented,  upon  the  ascertainment  of  certain 
facts,  the  officers  of  the  land  department  of  the  government 
have  jurisdiction  to  determine  such  facts,  and  the  issuance 
of  a  patent  is,  upon  collateral  attack,  a  conclusive  declara- 
tion, as  against  all  claiming  under  said  government,  that  the 
facts  have  been  found  in  favor  of  the  patentee.  'And  this  rule 
applies  to  the  detennination  of  the  particular  character  of 
the  land  which  is  the  subject  of  the  patent.'  This  was  ex- 
pressly held  in  Gale  v.  Best,  supra,  where  we  alluded  to  the 
authorities  at  some  length,  and  basing  our  conclusions  on 
decisions  of  the  supreme  court  of  the  United  States  (citing 
a  number)  we  declared  the  law  to  be  as  above  stated.  These 
cases  involved  patents  of  the  general  government ;  but,  upon 
principle,  the  rule  applies  with  equal  force  to  a  patent  of  the 
state  government.  Moreover,  it  has  been  so  expressly  held 
in  this  court  in  Doll  v,  Meador,  16  Cal.  295,  where  it  was  de- 
cided that  'the  patent  is  the  record  of  the  state,  that  the 
land  was  subject  to  location  under  the  grant  of  the  United 
States,  and  has  been  located,'  and  Ah  Yew  v,  Choate,  24  Cal. 
562,  where  it  was  held  that  the  patent  is  also  'a  record  of  the 
judgment  of  the  state,  by  its  officers  duly  appointed  for  that 
purpose,  and  that  the  conditions  and  characteristics  of  the 
land  were  not  such  as  to  constitute  it  mineral  within  the 
meaning  of  the  provisions  of  the  statute.'  "  Irvine  v,  Tarbat, 
105  Cal.  237,  is  to  the  same  effect,  and  is  referred  to  and  ap- 
proved in  Dreyfus  v.  Badger,  supra. 

To  quote  from  the  numerous  adjudicated  cases  in  the 
United  States  supreme  court  would  be  a  waste  of  time  and 
lengthen  this  opinion  beyond  reasonable  limits,  and  it  will 
be  sufficient  merely  refer  to  some  of  them.  (Steel  v.  Smelt- 
ing Co,,  supra;  St,  Louis  Smelting  Co,  v,  Kemp,  104  U.  S. 
644 ;  French  v.  Fyan,  93  U.  S.  169 ;  Barden  v.  North.  Pac,  R, 
R,  Co,,  154  U.  S.  288;  Wright  v,  Roseberry,  121  U.  S.  488; 
Heath  v,  Wallace,  138  U.  S.  573;  McCormick  v.  Hayes,  159 
U.  S.  332 ;  see,  also,  Cowell  v,  hammers,  10  Saw.  250.) 

The  cases  relied  upon  by  the  respondent  when  examined, 
it  will  be  seen,  do  not  conflict  with  the  general  tenor  of  the 
decisions  already  cited.  In  those  cases  the  lands  in  question 
were  shown  not  to  have  been  subject  to  sale  or  disposition,  at 
the  time  the  right  alleged  accrued  on  which  the  patent  was 
issued,  and  the  patents  therefore  were  issued  without  author- 
ity of  law.  For  instance,  Burfenning  v.  Chicago  etc.  Ry,  Co., 
163  U.  S.  321,  involved  title  to  certain  islands  in  the  Missis- 
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sippi  at  Minneapolis.  At  the  date  of  the  homestead  selection 
in  that  case,  on  which  the  patent  was  issued,  these  islands 
were  within  the  limits  of  said  city;  and  the  invalidity  of  the 
patent  was  based  upon  the  fact  that  "lands  included  within 
the  limits  of  any  incorporated  town  or  selected  as  the  site 
of  a  city  or  town"  were  by  the  laws  of  Congress  excluded 
from  the  right  of  pre-emption  and  homestead  claims.  The 
court,  of  course,  sustained  that  contention  on  the  groimd 
that  the  action  of  "the  land  department  cannot  override  the 
express  will  of  congress  or  convey  away  public  lands  in  dis- 
regard or  defiance  thereof."  At  the  same  time  the  court  an- 
nounced this  as  a  rule:  "It  has  undoubtedly  been  aflSnned 
over  and  over  again  that  in  the  administration  of  the  public 
lands  system  of  the  United  States  questions  of  fact  are  under 
the  consideration  and  judgment  of  the  land  department,  and 
that  its  judgment  thereon  is  final.  Whether,  for  instance, 
a  certain  tract  is  swamp  land  or  not,  saline  land  or  not,  min- 
eral land  or  not,  presents  a  question  of  fact  not  resting  on 
record,  dependent  on  oral  testimony;  and  it  cannot  be 
doubted  that  the  decision  of  the  land  department  one  way 
or  the  other,  in  reference  to  these  questions,  is  conclusive  and 
not  open  to  litigation  in  the  courts,  except  in  those  cases  of 
fraud,  et  cetera,  which  permit  any  determination  to  be  re- 
examined.") Citing  Johnson  v.  Towsley,  13  Wall.  72; 
Smelting  Co,  v.  Kemp,  supra;  Steel  v.  Smelting  Co.,  supra; 
Wright  v,  Roseberry,  supra;  Heath  v.  Wallace,  supra;  Mc- 
Cormick  v.  Hayes,  supra^) 

As  already  stated,  and  held  in  numerous  cases,  the  grant 
by  Congress  to  this  state  of  the  sixteenth  and  thirty-sixth 
sections,  by  the  act  of  Congress  of  1853,  was  a  grant  in  pre- 
senti,  and  if  at  that  time  there  were  existing  no  known  min- 
erals, or  other  exceptions  noted  in  the  grant  why  the  lands 
should  not  pass  to  the  state,  it  at  that  moment  became  the 
land  of  the  state.  The  investigations  of  the  offioen  of  the 
land  department  in  this  case  show  that  the  land  in  question 
did  not  fall  within  any  of  the  exceptions  or  limitations  con- 
tained in  the  act;  and  subsequently,  and  long  prior  to  any 
claim  on  the  part  of  the  defendants,  the  land  was  properly 
(certified  to  and  patented  by  the  state  to  the  plaintiff's  grantor. 
Any  rule  which  would  permit  intrusion  upon  the  premises 
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so  conveyed  and  patented  by  the  state,  under  such  circum- 
stances, long  after  the  lands  had  passed  into  the  hands  of 
presumably  innocent  third  parties  for  value,  would  be  a  re- 
proach to  our  laws  and  jurisprudence. 

If  such  claims  as  that  presented  by  the  defendants  here 
were  sanctioned  by  the  court,  a  patent  to  lands  in  this  state, 
instead  of  being  a  muniment  of  title,  would  simply  be  an  in- 
vitation to  parties  to  invade  the  premises  for  the  purpose  of 
ascertaining  whether  facts  and  conditions  existed  prior  to  the 
grant  or  patent  so  as  to  avoid  the  same ;  and  it  would  be  the 
same  whatever  the  nature  of  the  land  might  be.  In  case  of 
a  patent  to  mining  lands,  an  investigation  could  be  had 
years  after  the  date  of  the  patent,  and  after  the  title  to  the 
ground  had  passed  to  innocent  third  parties,  to  determine 
whether  it  was  not  agricultural  land,  and  more  valuable  for 
that  purpose  than  for  mining;  or  in  case  of  a  pre-emption  or 
homestead  claim,  patented  by  the  United  States,  an  inves- 
tigation could  be  set  on  foot  at  any  period,  and  as  against 
any  party,  whether  innocent  or  otherwise,  who  might  be  the 
holder  of  the  title,  to  ascertain  whether  the  land  was,  at  the 
initiation  of  the  claim  on  which  the  patent  is  based,  of  the 
character  subject  to  pre-emption  or  homestead — for  instance, 
that  it  was  mineral  land,  or  swamp  or  overflowed  land,  or 
any  other  class  falling  within  the  exceptions  specified  in  the 
laws  of  Congress.  Such  a  condition  as  this  would  be  simply 
intolerable,  and  there  would  be  no  confidence  or  certainty  in 
land  titles  in  this  state. 

The  court  below  properly  sustained  the  objection  to  the 
offered  testimony,  and  its  judgment  was  correct,  and  should 
have  been  allowed  to  stand. 

The  order  granting  a  new  trial  is  reversed. 

Garoutte,  J.,  Harrison,  J.,  McFarland,  J.,  Temple,  J., 
Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 
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[Sac.  No.  672.    Department  One.— June  20,  1899.] 

B.  F.  BERGEN  et  al.,  Respondents,  v.  EDWARD  FRISBIE, 

Appellant. 

Contract^— Vauditt — Inflttknciko  Patents  fbom  Secbetabt  ok  Ln- 
TESiOR. — ^A  contract  bj  a  person  having  timber-land  entries,  for  the 
services  of  an  attorney  to  influence  the  official  action  of  the  secre- 
tary of  the  interior  favorably  to  the  issuance  of  patents  upon  such 
entries,  without  any  stipulation  for  the  use  of  improper  means 
or  methods,  and  to  pay  for  such  services  a  percentage  of  the  value 
of  the  timber-lands,  contingent  upon  success,  is  not  void  as  against 
good  morals  or  public  policy. 

Id. — Contingent  Feb — Securing  Favorable  Decision. — ^The  contingent 
character  of  the  fee  fixed  by  the  contract  does  not  affect  its 
validity;  nor  does  the  fact  that  the  attorneys  were  retained  to 
secure  a  favorable  decision  of  the  matters  pending  before  the  sec- 
retary of  the  interior  taint  the  contract. 

Id. — ^Means  and  Manner  of  Employment — ^Presumption. — ^The  means 
and  manner  of  the  employment  are  the  factors  which  determine 
the  validity  or  invalidity  of  the  contract;  and  in  the  absence  of  any 
showing  that  the  means  and  methods  to  be  used,  or  which  were 
used,  by  the  attorneys,  were  improper,  it  will  be  presumed  that 
the  contract  is  valid  and  enforceable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Shasta  County  and  from  an  order  denying  a  new  trial.  Ed- 
ward Sweeney,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Garter,  Dozier  &  Wells,  for  Appellant. 

F.  P.  Primm,  for  Respondents. 

GAROUTTE,  J.— Defendant  Frisbie  had  certain  matters 
pertaining  to  timber  land  entries  made  by  him  pending  be- 
fore the  secretary  of  the  interior  at  Washington.  He  had 
paid  two  thousand  and  fifty  dollars  to  the  government  upon 
these  entries,  and  was  desirous  of  the  issuance  of  the  patents 
to  him  for  the  land.  These  matters  had  been  long  delayed  in 
the  land  department,  whereupon  defendant  entered  into  a 
contract  with  plaintiffs,  whereby  he  engaged  their  services  as 
attorneys  for  the  purpose  of  having  the  said  entries  ratified 
and  declared  valid ;  and  if  such  ratification  and  confirmation 
could  not  be  accomplished,  then  to  take  action  to  recover 
from  the  government  the  said  sum  of  two  thousand  and  fifty 
dollars,  paid  as  aforesaid. 
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This  contract  provided:  "In  consideration  of  such  services 
the  said  party  of  the  first  part  has  this  day  ....  and  in  addi- 
tion, provided  said  parties  of  the  second  part  succeed  in  se- 
curing a  favorable  and  final  decision  in  favor  of  said  entries, 
the  said  party  of  the  first  part  will  pay  the  said  attorneys  ten 
per  cent  of  the  then  value  of  the  lands  embraced  in  said  en- 
tries, and  should  the  said  attorneys  fail  in  securing  such  fa- 
vorable decision,  but  in  lieu  of  which  they  succeed  in  having 
the  United  States  refund  the  said  two  thousand  and  fifty  dol- 
lars to  the  said  party  of  the  first  part,  then  in  that  case  the 
said  party  of  the  first  part  agrees  to  pay  the  said  attorneys  five 
per  cent  of  the  amount  so  recovered."  Under  this  contract 
plaintiffs  wrote  various  letters  to  the  land  department  at 
Washington,  urging  an  early  decision  of  the  pending  mat- 
ters, and  also  retained  a  firm  of  attorneys  at  that  place  to  as- 
sist in  securing  a  favorable  conclusion  of  the  matters  pending. 
In  the  course  of  time  patents  were  issued  to  defendant,  and 
thereafter  plaintiffs  brought  this  action  under  the  contract  to 
recover  ten  per  cent  of  the  value  of  the  land  as  their  com- 
pensation. Judgment  went  for  plaintiffs,  and  defendant  has 
appealed  from  the  judgment  and  order  denying  his  motion 
for  a  new  trial. 

Defendant  declares  that:  "The  contract  relied  upon  by  the 
plaintiflfs  was  for  services  to  be  performed  by  them  for  the 
defendant  by  influencing  the  official  action  of  public  officers 
of  the  government  favorable  to  the  defendant  on  matters  then 
pending  before  such  oflScers  for  compensation  contingent 
upon  success.  Such  a  contract  is  void  as  against  good  morals 
and  public  policy,  and  the  performance  of  the  services  under 
such  a  contract  affords  no  ground  of  recovery."  He  attaches 
much  importance  to  the  fact  that  the  fee  fixed  by  the  contract 
for  the  services  to  be  performed  was  dependent  upon  success, 
namely,  issuance  of  the  patents.  As  tending  to  indicate  the 
immorality  of  the  contract,  the  contingent  character  of  the 
fee  works  no  such  result.  The  contract  is  good  or  bad,  re- 
gardless of  that  question.  {Hoffman  v,  Vallejo,  45  Cal.  564 ; 
Stanton  v.  Embry,  93  U.  S.  548.) 

We  have  carefully  scanned  the  face  of  this  contract,  and 
find  nothing  whatever  there  to  justify  a  judicial  declaration 
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that  it  is  against  good  morals.  There  was  no  secrecy,  no  de- 
ception, no  fraud,  no  corruption.  It  was  an  ordinary,  every- 
day contract.  Thousands  of  similar  import,  probably,  have 
been  made  and  executed.  The  fact  that  plaintifiis  were  re- 
tained to  assist  in  securing  a  favorable  decision  of  the  mat- 
ters pending,  certainly  does  not  taint  the  contract.  De- 
fendant would  hardly  engage  their  services  for  any  other 
purpose.  It  is  next  claimed  that  the  evidence  discloses  that 
plaintiffs  did  nothing  under  the  contract  except  expedite  the 
decision  of  the  litigation.  Even  if  it  should  be  conceded  that 
their  labors  were  largely  directed  toward  that  end,  still  such 
labor  upon  the  part  of  these  attorneys  is  not  of  itself  un- 
professional. The  means  and  manner  to  be  employed  are  the 
all-important  factors  in  marking  the  validity  or  invalidity  of 
the  contract.  We  see  no  one  of  its  provisions  that  stamp  it 
void  as  against  public  policy  and  good  morals.  Neither  do  we 
find  anything  in  the  evidence  indicating  any  act  done  by  the 
plaintiffs  that  to  any  degree  could  be  construed  improper. 
The  employment  of  persons  to  influence  legislation,  or  to  in- 
fluence decisions  of  the  land  department,  or  even  the  deci- 
sions of  judicial  tribunals,  in  a  proper  way,  is  not  against 
sound  public  policy,  and  this,  too,  even  though  the  compen- 
sation for  the  labor  to  be  performed  is  contingent  upon  suc- 
cessful results.  The  means  and  methods  to  be  used  must  be 
improper,  or  else  such  employment  is  perfectly  legitimate  in 
the  eyes  of  the  law.  We  do  not  see  how  a  contract  upon  its 
face  would  be  void  as  against  public  policy,  whereby  attorneys 
were  retained  by  a  party  litigant  to  assist  in  securing  a  favor- 
able decision  from  this  court  upon  litigation  pending  before 
it — even  though  the  compensation  of  such  attorneys  was  to 
be  contingent  upon  success.  In  the  absence  of  anything 
showing  to  the  contrary,  this  court  would  certainly  assume 
it  to  be  valid  and  enforceable  at  law.  If  such  be  the  rule  of 
law  as  to  contracts  pertaining  to  the  judicial  action  of  this 
court,  that  law  is  good  enough  to  be  applied  upon  a  contract 
in  a  matter  pending  before  the  secretary  of  the  interior. 
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For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 


[L.  A.  No.  474.    Department  One.— ^nne  21,  1899.] 

J.  W.  BLACKBURN  et  al.,  AppeUants,  v.  M.  BELL, 
Respondent. 

Thbesheb's  Lieit — ^LnoTATioK  OF  Acnoir. — ^The  thresher's  lien,  given 
by  the  act  of  1885  (Stats.  1885,  p.  109),  for  work  done  while  a 
threshing  machine  is  engaged  in  threshing,  is  purely  statutory, 
and  the  right  to  the  same  cannot  be  extended  beyond  the  limits 
prescribed  by  the  plain  language  of  the  law.  The  lien  expires  by 
limitation,  unless  action  is  brought  to  reoorer  the  amount  of  the 
daim  within  ten  days  after  the  party  ceases  work. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new  trial. 
E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  0.  Chilstrom,  and  G.  F.  Witter,  Jr.,  for  Appellants. 

Charles  A.  Palmer,  and  G.  Ward  Kemp,  for  Respondent. 

VAN  DYKE,  J. — ^The  plaintiffs  were  engaged  in  San  Luis 
Obispo  county  as  threshers,  and  the  action  is  for  their  wages 
as  such  and  to  enforce  a  thresher's  lien  imder  the  act  of  1885. 
(Stats.  1885,  p.  109.)  The  act  reads  as  follows: 

"Section  1.  Every  person  performing  work  or  labor  of  any 
kind  in,  with,  about  or  upon  any  threshing  machine,  the 
engine,  horse-power,  wagons,  or  appurtenances  thereof,  while 
engaged  in  threshing,  shall  have  a  lien  upon  the  same  to  the 
extent  of  the  value  of  his  services. 

"Sec.  2.  The  lien  herein  given  shall  extend  for  ten  days 
after  the  person  has  ceased  such  work  or  labor. 

"Sec.  3.  If  judgment  shall  be  recovered  in  any  action  to 
recover  for  said  services  for  work  or  labor  performed,  and 
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said  property  shall  be  sold,  the  proceeds  of  such  sale  shall 
be  distributed  pro  rata  to  all  judgment  creditors  who  have, 
within  ten  days,  begun  suits  to  recover  judgmenta  for  the 
amount  due  them  for  such  work. 

"Sec.  4.  The  lien  shall  expire  unless  a  suit  to  recover  the 
amount  of  the  claim  is  brought  within  ten  days  after  the 
party  ceases  work." 

The  findings  of  the  court  bearing  on  the  question  involved 
in  the  appeal  are  as  follows : 

"1.  That  each  and  every  one  of  the  plaintiffs  mentioned  in 
said  complaint  was  employed  by  the  defendant  to  do  and  bid 
perform  work  and  labor  in,  with,  and  upon  the  threshiujix 
machine  and  appurtenances  mentioned  and  described  in  said 
complaint  while  the  same  was  engaged  in  threshing  during 
the  threshing  season  of  1896. 

"2.  That  each  and  every  one  of  said  plaintiffs  ceased  sucii 
work  and  labor  on  September  16,  1896,  between  11  and  12 
o'clock  A.  M.,  and  at  no  time  since  then  has  been  engaged  in 
such  work  and  labor  for  defendant  or  any  one  on  said  ma- 
chine. 

"3.  That  no  threshing  has  been  done  at  any  time  with  said 
machine  since  September  16, 1896. 

"4.  That  such  work  and  labor  had  ceased  for  more  than 
ten  days  before  plaintiff  commenced  this  action." 

The  action  was  commenced  September  28, 1896,  and  as  a 
conclusion  of  law  the  court  found  in  favor  of  the  plaintiffs  for 
their  money  demand,  in  the  aggregate  sum  of  four  hundred 
and  sixteen  dollars  and  sixty-five  cents,  but  that  plaintiffs 
have  no  liens  upon,  and  cannot  enforce  the  lien  against  the 
threshing  machine  and  appurtenances  mentioned  and  de- 
scribed in  said  complaint,  or  at  all. 

The  plaintiffs  appeal  from  so  much  of  the  judgment  as 
declared  that  the  said  plaintiffs  had  no  lien  and  were  not 
entitled  to  an  attorney's  fee,  and  from  the  order  denying 
said  plaintiffs'  motion  for  a  new  trial. 

The  evidence  abundantly  supports  the  findings  of  fact,  and 
is  all  one  way  as  to  the  time  when  work  in  the  threshing 
ceased.  Plaintiff  Frank  Kite,  testifying  in  his  own  behalf, 
says:  "We  did  no  Ihrcsliing  for  anybody  after  about  noon 
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of  the  sixteenth  day  of  September,  1896.  I  did  not  know 
of  anything  further  to  do;  suppose  it  was  the  last  job." 
Plaintiff  Ed.  Copsey,  in  his  own  behalf,  says:  "The  last  day 
the  machine  was  engaged  in  threshing  was  the  sixteenth  day 
of  September,  1896.  We  quit  about  noon."  Plaintiff  Tom 
Fiers,  in  his  own  behalf,  says :  "The  machine  quit  on  the  six- 
teenth of  September,  1896,  about  noon;  did  no  work  after 
the  sixteenth  that  I  know  of."  Defendant  Bell  says :  "The  ma- 
chine has  not  done  any  threshing  in  this  county  for  anybody 
since  about  noon,  September  16,  1896."  Witnesses  W.  D. 
Ashe  and  W.  H.  Brown,  for  defendant,  testified  to  the  same 
effect.  Plaintiff  Joe  Copsey,  in  rebuttal,  after  stating  that 
Bell  had  agreed  to  give  them  two  days  extra,  says :  "I  knew 
the  work  was  finished  on  the  sixteenth  day  of  September, 
1896."  William  Mitchell,  for  plaintiff,  says:  "We  quit 
threshing  about  noon  on  the  sixteenth  day  of  September, 
1896."  This  is  all  the  testimony  in  reference  to  the  time 
when  the  threshing  ceased. 

The  statute  gives  a  lien  for  services  mentioned  therein 
"while  engaged  in  threshing,"  and  "the  lien  shall  expire 
unless  a  suit  to  recover  the  amount  of  the  claim  is  brought 
within  ten  days  after  the  party  ceases  work." 

The  hen  in  question  is  purely  statutory,  and  the  right  to 
the  same  cannot  be  extended  beyond  the  limits  prescribed  by 
the  plain  language  of  the  law.  The  work  while  engaged 
in  threshing  having  ceased  on  the  sixteenth  of  Septem- 
ber, the  lien  expired  before  the  action  was  commenced,  to- 
wit,  September  28th. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Harrison,  J.,  and  Beatty,  C.  J.,  concurred. 
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[S.  F.  No.  1056.  Department  One.— June  21,  1899.] 

THOMAS  ROCHE,  Respondent,  v.  W.  P.  REDINGTON 

et  al.,  Appellants. 

Neoxjoencs — Injury  of  Street  Sweefsb  by  Vehiclb — ^Instbuctioh-— 
Slipping  of  Wueels. — In  an  action  to  recover  damages  for  per- 
sonal injuries  caused  to  the  plaintiff  while  sweeping  the  street,  by 
the  negligent  and  too  rapid  driving  of  defendant's  vehicle  which 
struck  plaintiff  with  its  wheels,  where  there  is  evidence  tending 
to  sustain  the  action,  an  instruction  to  the  effect  that  it  cannot 
be  said  that  the  mere  slipping  of  the  wheels  upon  the  wet  street- 
car track,  while  the  driver  was  attempting  to  turn  out  to  avoid 
striking  the  plaintiff,  would  not  conclusively,  or  as  a  matter  of  law, 
repel  the  imputation  of  negligence,  is  proper,  and  does  not  charge 
the  jury  with  respect  to  matters  of  fact. 

Id. — Support  of  Verdict — Sufficiency  of  Evidengb. — ^Where  the  evi- 
dence in  such  action,  though  conflicting  upon  some  points,  tended 
to  show  that  the  vehicle  was  driven  with  considerable  speed  al- 
most onto  the  plaintiff,  before  the  driver  pulled  the  horse  out  of 
the  street-car  track,  and  that  plaintiff  was  struck  by  the  hind 
wheels  of  the  vehicle,  which  held  the  track,  and  slewed  forward, 
and  that  the  injury  was  the  result  of  want  of  ordinary  care  and 
prudence,  if  not  of  recklessness,  on  the  part  of  the  driver,  and 
was  without  the  fault  of  the  plaintiff,  who  was  not  aware  of  hl-i 
danger,  the  evidence  is  sufficient  to  justify  a  verdict  for  the 
plaintiff. 

Id. — Excessive  Damages — Review  upon  Appeait— Passion  or  Pbeju- 
DICE. — ^Where  the  evidence  tends  to  show  that  the  injury  to  the 
plaintiff  was  serious,  and  resulted  in  the  permanent  shortening  of 
a  broken  leg,  and  rendered  plaintiff  less  able  than  formerly  to  do 
a  day's  work,  and  that  he  had  not  recovered  at  the  time  of  the 
trial,  and  was  then  suffering  pain  from  the  ii<jnry,  a  year  and 
a  quarter  thereafter,  a  verdict  for  damages,  in  the  sum  of  four 
thousand  dollars,  cannot  be  said  by  this  court  to  have  been  given 
as  to  any  excess  by  the  jury  under  the  influence  of  passion  or 
prejudice,  on  which  ground  alone  can  the  amount  of  a  verdict  for 
damages  be  disturbed  upon  appeal,  as  excessive. 

Id. ^Evidence — ^Abiijty  to  Earn  Money. — ^A  question  asked  of  the 

plaintiff,  whether  he  had  earned  any  money  since  the  accident, 
or  had  been  able  to  earn  any  money  since,  is  not  objectionable, 
where  it  appears  from  the  evidence  of  plaintiff,  in  connection 
therewith,  that  the  question  related  to  his  condition  as  the  result 
of  the  accident. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
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City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Chickering,  Thomas  &  Gregory,  and  Van  Neas  &  Redman, 
for  Appellants. 

Charles  F.  Hanlon,  for  Respondent. 

CHIPMAN,  C. — ^Action  for  personal  injury.  Trial  by 
jury  and  verdict  for  plaintiflF  awarding  him  four  thousand 
dollars'  damages.  Defendants  appeal  from  the  judgment 
upon  the  verdict  and  from  the  order  denying  motion  for  a 
new  trial.  On  September  10,  1895,  plaintiff  was  in  the  em- 
ploy of  the  city  and  county  of  San  Francisco  as  a  street 
sweeper.  An  employee  of  defendants  in  the  course  of  his 
employment,  was  driving  a  business  buggy  or  vehicle,  drawn 
by  one  horse,  along  Kearny  street,  and  while  so  driving  the 
hub  of  one  of  the  hind  wheels  of  the  vehicle  struck  plaintiff 
breaking  his  thigh  bone  and  otherwise  seriously  injuring 
him.  The  evidence  tends  to  show  that  the  driver  of  the 
vehicle,  one  Goddard,  was  the  solicitor  of  defendants  and 
was  engaged  in  the  discharge  of  his  duties  as  such  at  the 
time  of  the  accident;  that  plaintiff,  about  10  o'clock  A.  M. 
of  September  10th,  was  lawfully  in  the  employ  of  the  city, 
and  was  righj;fully  engaged  in  the  discharge  of  his  duties, 
and  was  standing  near  to,  but  just  outside,  the  east  rail  of 
the  west  track  on  Kearny  street,  about  thirty-five  feet  north 
of  the  north  crossing  of  Jackson  street,  and  was  in  the  act  of 
.  pushing  the  debris  southwesterly  from  within  the  west  track 
toward  the  west  side  of  the  street,  with  his  back  turned  north 
toward  Pacific  street;  he  was  an  old  man  of  seventy-three 
years,  but  in  good  general  health  and  vigorous  and  strong 
for  one  of  his  age,  and  able  to  do  a  good  and  satisfactory 
day's  work  as  a  street  sweeper.  Goddard  took  the  west  track 
on  Kearny  street  with  his  wagon  at  Pacific  street,  and  drove 
at  a  speed  of  about  five  or  six  miles  an  hour  toward  Jackson 
street  and  where  plaintiff  was  working;  plaintiff's  feet  were 
outside  the  track,  but  he  was  stooping  over  and  his  head  and 
body  were  over  the  track ;  at  a  distance  of  about  two  hundred 
feet  from  plaintiff,  Goddard  noticed  plaintiff,  and  he  testi- 
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fied  that  he  called  out  to  plaintiff,  but  plaintiff  testified  that 
he  heard  no  call  and  no  noise,  although  his  hearing  was 
good,  until  the  horse  was  beside  him.  He  straightened  up 
and  endeavored  to  protect  himself  with  his  broom,  but  the 
wagon  struck  him  immediately,  and  so  soon  that  it  was  not 
possible  for  him  to  get  out  of  the  way.  Goddard  did  not 
slacken  his  pace  as  he  approached  plaintiff  until  he  got  quite 
near  to  him,  when,  observing  that  plaintiff  did  not  move, 
he  pulled  his  horse  to  the  right  out  of  the  track  and  the  hind 
wheels  of  the  buggy  held  the  track  and  "slewed"  forward, 
one  of  them  striking  plaintiff,  causing  the  injury ;  there  was 
evidence  tending  to  show  that  it  had  rained  that  morning 
and  that  the  track  was  wet,  but  it  was  not  raining  at  the 
time  of  the  accident,  and  the  evidence  tended  to  show  that 
it  had  not  rained  after  9  o'clock. 

It  is  urged :  1.  That  the  evidence  does  not  justify  the  ver- 
dict; 2.  That  the  verdict  (four  thousand  dollars)  is  grossly 
excessive;  and  3.  That  the  court  erred  in  instructing  the 
jury  and  its  rulings  upon  evidence. 

1.  The  court  instructed  the  jury  as  follows:  "There  has 
been  considerable  evidence  in  this  case  in  respect  to  the 
weather  at  or  prior  to  the  time  of  the  injury  in  question, 
relative  to  the  track,  whether  it  was  wet  or  not.  In  respect 
to  that  matter,  I  will  instruct  you  that  if  you  should  find 
from  the  evidence  that  the  driver  of  the  ^^fendant  en- 
deavored to  avoid  injuring  the  plaintiff  by  turning  out  of 
the  railroad,  roadbed,  or  place  whereon  he  was  driving,  and 
that,  in  conseqtience  of  the  wet  rails,  or  wet  street,  the  wheels 
of  the  vehicle  slipped,  that  such  slipping  would  not  conclu- 
sively repel  any  imputation  of  negligence."  The  words  in 
italics  present  the  part  of  the  instruction  claimed  to  be  error. 
The  court  had  just  previously  instructed  the  jury  as  to  the 
definition  of  negligence  and  stated :  "It  [negligence]  is  al- 
ways relative;  that  is  to  say,  it  depends  entirely  upon  the  na- 
ture of  the  situation  and  surroundings" ;  and  the  court  fol- 
lowed the  instruction  complained  of  by  the  statement:  "If 
the  condition  of  the  street  is  such  that  a  prudent  driver 
would  exercise  more  care  in  driving  through  a  public  high- 
way lest  he  should  injure  another,  then  the  party  driving  is 
required  to  exercise  such  care ;  and  that  is  what  I  mean  by 
saying  that  negligence  is  relative  in  its  character,  depending 
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always  upon  tlie  time,  situation,  and  circumstances  wherein 
the  parties  may  be  placed." 

In  the  instraction  complained  of  we  think  the  court  in  ef- 
fect instructed  the  jury  that  it  cannot  be  said  that  the  mere 
slipping  of  the  wheels  (if  they  find  such  slipping)  as  matter 
of  law  would  repel  the  imputation  of  negligence.  It  was  only 
another  way  of  saying  that  the  circumstances,  if  found  to 
exist,  would  not  justify  a  conclusive  presumption,  or  show 
conclusively  that  there  was  no  negligence.  Such  an  instruc- 
tion was  proper  and  was  not  a  violation  of  the  constitutional 
prohibition  to  charge  the  jury  with  respect  to  matter  of 
fact. 

2.  Upon  some  points  the  evidence  was  conflicting,  but 
there  was  evidence  tending  to  show  that  Goddard  drove  at 
considerable  speed  almost  on  to  plaintiflf  before  he  pulled 
the  horse  out  of  the  track,  and  that  the  injury  was  the  result 
of  want, of  ordinary  care  and  prudence  if  not  of  recklessness 
on  the  part  of  the  driver,  and  without  the  fault  of  the  plain* 
tiff,  who  was  oblivious  of  his  danger.  We  think  there  was 
evidence  sufficient  to  justify  the  verdict. 

3.  Defendant  devotes  much  attention  to  the  claim  of  ex- 
cessive damages,  and  counsel  on  both  sides  have  brought  to 
our  attention,  with  much  industry,  a  large  number  of  cases 
bearing  upon  this  question.  The  injury  to  plaintiflf  was 
serious  and  resulted  in  a  permanent  shortening  of  the  broken 
leg  and  in  rendering  plaintiflf  less  able  than  formerly  to  do 
a  day's  work;  he  had  not  entirely  recovered  at  the  time  of 
the  trial  and  was  then  suffering  pain  from  the  injury.  The 
attending  physician,  Dr.  Kenyon,  testified:  "My  best  im- 
pression is,  that  it  does  not  seem  to  me  that  this  man  will 

ever  be  able  to  do  a  fair  day's  work; it  is  now  a  year 

and  a  quarter  since  his  injury,  and  he  is  not  in  a  condition 
to-day  to  do  that  kind  of  work"  (referring  to  such  work  as 
street  sweeping).  The  rule  in  this  class  of  cases  has  been 
many  times  stated  in  this  court,  and  it  is  that  while  the  ver- 
dict of  the  jury  "is  subject  to  review  by  the  court,  it  will 
not  be  disturbed  merely  upon  the  ground  that  the  damages 
are  excessive,  nor  because  the  opinion  of  the  court  differs 
from  that  of  the  jury,  but  only  where  it  appears  that  the  ex- 
cess has  been  given  under  the  influence  of  passion  or  preju- 
dice.^'     (Lee  v.  Southern  Pac.  R.  R,,  101  Cal.  118.)     We 
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cannot  say 'that  the  verdict  in  this  case  was  given  under  flie 
influence  of  passion  or  prejudice. 

4.  The  plaintiff  was  asked,  and  over  defendants'  objection 
waa  allowed  to  answer,  the  following  question :  ^'Have  you 
earned  any  money  since  the  accident,  or  been  able  to  earn 
any  money  since?"  It  is  urged  that  this  was  error  because 
plaintiff's  inability  to  earn  money  might  have  had  no  con- 
nection with  the  accident.  I  think  it  appears  from  the  evi- 
dence of  the  plaintiff  given  before  and  after  this  question 
that  it  had  reference  to  his  condition  as  the  result  of  tho  ac- 
cident. 

Discovering  no  reversible  error,  it  is  advised  that  the  judg- 
ment and  order  be  affirmed. 

Gray,  C,  and  Haynee,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte^  J. 

Hearing  in  Bank  denied. 


[8.  F.  No.  1148.  Depftrtment  Two.— June  21,  1899.] 

RAYMOND  RIEGO,  Assignee,  etc.,  Respondent  v.  SAM- 
UEL FOSTER  et  al.,  Appellants. 

AonoN  BY  Assignee  ts  Insolvenot — Evidence  or  Autuobitt. — In  an 
action  by  an  assignee  appointed  under  proceedings  in  invohm- 
tary  insolvency  against  a  partnership,  to  recover  property  as- 
signed by  the  firm  to  the  defendants,  in  violation  of  the  insol- 
vent act,  within  one  month  prior  to  the  filing  of  the  petition  by 
the  creditors,  a  certified  copy  of  the  assignment  to  the  assignee 
18  conclusive  evidence  of  the  right  of  the  assignee  to  bring  the 
action. 

Id. — OoLLATEBAL  ATTACK  UPON  Cbedixob's  Peiition. — Where  the  in- 
solvency proceedings  were  regular  on  their  face,  they  cannot  be 
collaterally  attadced  by  the  defendants  in  an  action  by  the  assignee, 
upon  the  alleged  ground  that  the  signers  of  the  petition  were 
not  actually  creditors  of  the  insolvents  in  the  amount  required  by 
the  Insolvent  Act. 

Id. — Obdeb  Stbikino  Ottt  Awbwkb— Detin  itbnesb — ^PBBStTxmoif  UTOir 
Appeal. — Where  the  motion  to  strike  out  parts  of  the  aaswer  in 
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such  action  specifically  quoted  all  the  parts  of  the  answer  sought 
to  be  stricken  out,  and  the  court  granted  the  motion  as  to  all 
those  parts  of  the  answer  which  attack  the  validity  of  the  in- 
solvency proceedings,  and  denied  it  otherwise,  the  order,  though 
it  would  be  in  better  form  if  more  fully  identifying  the  part 
stricken  out,  is  not  too  indefinite  to  be  sustained,  and  it  will  be 
presumed  upon  appeal  in  favor  of  the  judgment  that  the  appel- 
lants were  not  deceived  or  prejudiced  by  the  form  of  the  order. 

Id. — FiKDVxeB — CoifsisTEWcr — ^Transfeb  out  of  Usual  Coubse  of 
BusimcBS — ^Freedom  from  Actual  Fraud. — ^A  finding,  based  upon 
an  admission  in  the  pleadings,  that  the  transfer  was  not  made  in 
the  usual  and  ordinary  course  of  business,  and  that  at  the  time 
thereof,  defendants  knew  and  had  reason  to  believe  that  the  firm  was 
insolvent,  and  that  the  transfer  was  being  made  with  intent  to 
prefer  certain  creditors,  represented  by  the  defendants,  and  with 
a  view  to  prevent  the  property  from  coming  to  the  assignee  in 
insolvency,  et  cetera,  is  not  inconsistent  with  another  finding  that 
defendants  were  free  from  actual  fraud,  and  believed  their  con- 
duct to  be  lawful. 

Id. — ^AcTUAi.  Fraud  Immaterial. — Actual  fraud  is  not  an  element  in 
the  case;  and  if  the  provisions  of  the  Insolvent  Act  are  violated, 
the  transfer  is  void,  regardless  of  any  question  of  honesty  and 
fairness,  good  faith,  or  actual  fraud. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edwin  L.  Forster  and  Albert  J.  Brunner,  for  Appellants. 

A  transfer  out  of  the  usual  course  of  business  is  only  prima 
facie  evidence  of  fraud,  and  may  be  rebutted.  {Matthews  v. 
Chaboya,  111  Cal.  435,  438.)  It  is  rebutted  in  this  case  by 
the  finding  that  "defendants  were  free  from  actual  fraud,  and 
believed  their  conduct  to  be  lawful."  The  court  cannot, 
under  the  statute,  hold  the  transfer  void,  merely  because  it 
waa  out  of  the  usual  course  of  business.  (Matter  of  Muller, 
118  Cal.  432,  436;  McNeil  v.  Hansen,  115  Cal.  214;  Cook  v. 
Cochins,  117  Cal.  140;  Bernheim  v.  Christal,  76  Cal.  567.) 
A  judgment  based  upon  contradictory  findings  is  a  "decision 
against  law,"  requiring  a  new  trial.  (Langan  v.  Langan,  89 
Cal.  186;  1  Hayne  on  New  Trial  and  Appeal,  sec.  1,  p.  23.) 
The  answer  should  not  have  been  stricken  out.  The  rule 
against  collateral  attack  does  not  apply  to  strangers  to  the 
proceedings.    (AtMnson  v.  Allen,  12  Vt.  619;  36  Am.  Dec. 
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S61;  Eureka  etc.  Works  v.  Bresnahan,  60  Mich.  332;  1  Black 
on  Judgments,  sec.  260,  p.  318;  Randal's  case,  2  Mod.  308,) 
The  form  of  the  order  striking  out  part  of  the  answer  was  too 
indefinite  to  settle  the  pleadings. 

Barrett  &  O'Gara,  for  Respondent 

The  judgment  is  supported  by  undenied  allegations,  re- 
gardless of  the  findings.  (In  re  Doyle,  73  Cal.  570;  Ortega  v. 
Cordero,  88  Cal.  226.)  The  findings  are  not  contradictory. 
The  fraud  found  by  finding  8  is  upon  the  insolvent  law ;  and 
actual  fraud  is  not  material,  and  was  not  in  issue.  {Matthews 
V,  Chaboya,  111  Cal.  440.)  Findings  will  not  be  declared 
contradictory,  except  where  absolutely  necessary.  (Schultz 
V,  McLean,  93  Cal.  329.)  The  attack  in  the  answer  upon  the 
petition  of  the  creditors  was  properly  stricken  out.  The 
authority  of  the  assignee  or  the  existence  or  sufficiency  of  the 
debts  of  the  petitioning  creditors  cannot  be  collaterally  drawn 
in  question  in  an  action  by  the  assignee.  (Bump  on  Bank- 
ruptcy, 146;  Fitzgerald  v,  Neustadt,  91  Cal  600;  Livermore 
V.  Swasey,  7  Mass.  213 ;  In  re  Scrafford,  14  Bank.  Rep.  184 ; 
Fed.  Cas.  No.  12557;  Michaels  v.  Post,  21  Wall.  398;  Chap- 
man  v.  Brewer,  114  U.  S.  158-69 ;  Van  Fleet  on  Collateral  .\t- 
tack,  sec.  532;  State  v.  Culler,  18  Md.  418;  McKinney  r, 
Crawford,  8  Scrg.  &  R.  351.)  It  must  be  presumed  that  di- 
fendants  were  not  injured  by  the  form  of  the  order  striking 
out  part  of  the  answer,  they  having  had  an  opportunity  to 
have  it  made  more  definite  in  the  court  below. 

McFARLAND,  J. — The  plaintiff,  as  assignee  in  invol- 
untary insolvency  of  Briare  &  Kenny,  insolvent  debtors, 
brought  this  action  to  recover  the  value  of  certain  property 
alleged  to  have  been  assigned  by  said  insolvents  to  the  de- 
fendants within  one  month  prior  to  the  filing  of  the  petition 
in  insolvency,  and  in  violation  of  section  59  of  the  Insolvent 
Act  of  1895.  Judgment  went  for  plaintiff,  and  defendants 
appeal  from  the  judgment. 

The  points  made  for  reversal  arise  upon  the  pleadings  and 
findings,  and  a  short  bill  of  exceptions  showing  a  certain 
ruling  of  the  court  striking  out  part  of  the  answer;  no  other 
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ruling  of  the  court  not  shown  by  the  judgment  roll  is  before 
us,  nor  is  any  evidence  brought  up. 

The  petition  of  creditors  to  have  the  persons  named  de- 
clared insolvent,  the  decree  adjuding  them  insolvent,  and 
all  the  proceedings  in  insolvency  down  to  and  including  the 
assignment  by  the  clerk  to  the  respodent,  were  regular  on 
their  face.  But  the  appellants,  in  their  answer  in  this  present 
case,  set  up  as  a  defense,  among  other  things,  that  the  signers 
of  the  petition  were  not  actually  creditors  of  the  insolvents 
in  the  amount  required  by  the  act,  and  that  therefore  the  pro- 
ceedings were  void  and  conferred  no  authority  on  respondent 
to  maintain  this  action.  On  motion  of  respondent,  the  court 
struck  out  that  part  of  the  answer,  and  the  principal  con- 
tention of  appellants  is  that  this  ruling  was  erroneous.  This 
contention,  however,  cannot  be  maintained.  Section  22  of 
the  Insolvent  Act  expressly  provides  that:  "In  suits  prose- 
cuted or  defended  by  the  assignee  a  certified  copy  of  the  as- 
signment made  to  him  shall  be  conclusive  evidence  of  his 
authority  to  sue  or  defend."  (See  Fitzgerald  v.  Neustadt, 
91  Cal.  600;  Luhrs  v.  Kelly,  67  Gal.  289.)  Moreover,  on 
principle  and  under  the  general  authorities,  the  judgment  of 
an  insolvent  court,  regular  on  its  face,  like  other  judgments, 
cannot  be  thus  collaterally  attacked.  In  Bump's  Notes  of 
Constitutional  Decisions,  ninth  edition,  page  545,  many  au- 
thorities are  cited  to  the  principle,  there  stated,  as  follows: 
"Neither  the  validity  of  the  adjudication  of  bankruptcy,  nor 
the  existence,  sufficiency,  or  validity  of  the  debt  of  the  peti- 
tioning creditor,  can  be  collaterally  drawn  in  question.  In 
all  suits  brought  by  an  assignee,  the  assignment  is  conclusive 
evidence  of  his  right  to  sue."  In  Michaels  %\  Post,  21  Wall. 
398,  (the  United  States  supreme  court  states  the  principle  (we 
quote  from  the  syllabus)  as  follows:  *7.f,  on  a  petition  and 
other  proceedings  regular  in  form,  a  decree  in  bankruptcy  is 
made  in  such  a  case,  and  an  assignee  in  bankruptcy  is  ap- 
pointed in  a  way  regular  on  its  face,  the  decree  of  bankrupt- 
cy, though  it  be  a  decree  pro  confesso,  cannot  in  a  suit  by  the 
assignee  to  recover  from  a  preferred  creditor  the  property 
transferred,  be  attacked  on  the  ground  that  the  party  peti- 
tioning had  released  his  debt,  was  no  creditor,  that  his  peti- 
tion was  accordingly  fraudulent  and  that  the  decree  based 
on  it  was  void."  Digitized  by  Google 
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We  see  nothing  in  the  point  that  the  order  of  the  court  be- 
low, striking  out  part  of  the  answer,  was  too  indefinite.  The 
motion  to  strike  out  specifically  mentioned  and  quoted  all  the 
parts  of  the  answer  which  respondent  sought  to  have  stricken 
out;  and  the  order  of  the  court  was  that  the  motion  "be  and 
the  same  is  hereby  granted  as  to  all  those  portions  of  the 
answer  which  attack  the  vaUdity  of  the  insolvency  proceed- 
ings referred  to  therein ;  otherwise  the  motion  is  denied."  It 
would  have  been  better,  perhaps,  if  the  court  had  in  its  order 
quoted  in  full  the  parts  intended  to  be  stricken  out,  or  had 
referred  to  them  by  line  and  page;  but  it  clearly  indicated 
what  was  meant,  and  we  do  not  see  how  appellants  could 
have  been  deceived  or  prejudiced  by  the  form  of  the  order; 
and,  in  the  absence  of  any  showing  to  the  contrary,  we  will 
presume  in  favor  of  the  judgment  that  appellants  were  not 
so  deceived  or  prejudiced. 

The  contention  of  appellants  that  the  judgment  ought  to 
be  reversed  because  the  seventh  and  the  eighth  findings  jsltl^ 
contradictory  cannot  be  maintained.  By  the  eighth  finding 
the  court  found  that  the  assignment  and  transfer  were  not 
made  in  the  usual  and  ordinary  course  of  business,  and  thai 
at  the  time  of  the  assignment  defendants  knew  and  believed 
and  had  reasonable  cause  to  know  and  believe  that  the  firm 
was  insolvent,  and  that  the  transfer  was  being  made  with  in- 
tent to  prefer  certain  creditors  represented  by  appellants, 
and  with  a  view  to  prevent  the  property  from  coming  to  the 
assignee  in  insolvency,  and  to  delay  the  operations  and  evade 
the  provisions  of  the  Insolvent  Act,  et  cetera;  and  appel- 
lants contend  that  this  finding  is  inconsistent  with  the  latte; 
part  of  finding  7,  that  "Defendants  were  free  from  actual 
fraud  and  believed  their  conduct  to  be  lawful."  "Actual 
fraud"  was  not  an  clement  in  the  case,  and,  "if  the  provisions 
of  the  Insolvent  Act  are  violated,  the  transfer  is  void,  and 
this  is  true  regardless  of  any  question  of  honesty  and  fair- 
ness, good  faith  or  actual  fraud."  (Matthews  v.  Chaboya, 
111  Cal.  440.)  The  finding  of  specific  facts  in  finding  No.  8 
is  not  weakened  by  the  finding  in  No.  7,  touching  the  appel- 
lant's notion  or  belief  as  to  the  law.  Moreover,  the  aver- 
ments in  the  complaint  of  the  facts  found  in  finding  No.  8 
are  not  denied  by  the  answer. 

The  judgment  appealed  from  is  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred.     ^         , 

Digitized  by  LjOOQIC 


June,  1899.]  Lilibnthal  v.  Ballou.  183 


tL.  A.  Ko.  418.    In  Buik.— June  21,  1800.] 

J.  W.  LILIBNTHAL  et  al.,  Respondents,  v.  S.  D.  BALLOU 
et  al.,  Appellants. 

Plkdob  ov  MnoHAinim  bt  PAsrNEBSHiF—ATTACHMKifT— Leviable 
Iktesbst  of  Plbdgobb.— a  transfer  of  a  stock  of  merchandise  by 
a  partnership  to  trustees  as  secnrity  for  the  payment  of  the  claims 
of  certain  attaching  creditors,  who  released  their  atachments  when 
the  transfer  was  made,  is  in  the  nature  of  a  pledge,  dependent  upon 
actnal  possession.  If  the  pledge  is  valid,  the  firm,  as  the  owner 
of  the  property,  subject  to  the  rights  of  the  trustees  for  the  cred- 
itors, has  a  leviable  interest  which  may  be  reached  by  garnishment; 
and  if  it  is  nat  valid,  the  property  itself  may  be  seized  upon  at- 
tachment by  another  creditor  of  the  firm. 

Id. — Statute  of  Frauds — ^Deutebt  and  Change  of  Possessiok. — 
In  order  to  render  such  a  pledge  of  the  partnership  property  ef- 
fective against  seizure  under  an  attachment  by  another  eredi- 
tor  of  the  firm,  the  delivery  to  the  trustees  for  the  creditors 
must  be  as  complete,  and  the  actual  change  of  possession  as 
continuous  and  open,  as  is  required  in  case  of  sales  of  personal 
property,  by  section  3440  of  the  Civil  Code. 

Id. — CONTIHUANGB  OF   HaNACONO    PABTNER— INSUFFICIENT    CHANOB   OF 

Possession. — ^Where  the  agreement  between  the  firm  and  the  trus- 
tees for  the  creditors  provided  that  the  managing  partner  should 
be  continued  in  employment,  at  a  salary,  subject  to  the  supervi- 
sion of  the  trustees,  who  did  not  take  personal  possession,  and 
the  business  was  continued  under  the  control  of  the  same  man- 
ager, and  with  the  same  employees  as  before,  and  the  conspicu- 
ous signs  of  the  partnership  were  allowed  to  remain,  with  a 
small  and  less  conspicuous  sign  added,  containing  the  names  of 
the  trustees  designated  as  successors  to  the  firm,  and  the  busi- 
ness continued  to  be  advertised  extensively  in  the  name  of  the 
firm,  there  was  no  suflicient  change  of  possession,  to  prevent  seiz- 
ure of  the  property  und^  attachment  by  another  ereditor  of  the 
firm« 

Id.— Possession  of  Pledgobs— Attached  Pbofebty— Effeutivehess 
OF  PiEDGB— Actual  Change  of  Possession. — ^The  fact  the  firm 
had  no  actual  possession  of  the  attached  property,  which  was  in 
the  custody  of  the  sheriff  when  the  agreement  for  the  pledge  was 
made,  does  not  affect  the  necessity  for  a  transfer  of  possession  of 
the  pledged  property,  to  complete  the  validity  of  the  pledge.  The 
pledge  had  no  effectiveness  until  possession  was  given;  and  that 
possession,  when  given,  must  be  actual,  and  not  constructive,  and 
a  change  th^eof  could  not  be  effected  by  merely  having  the 
former  owner  manage  the  property  as  servant  of  the  pledgee,     t 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new  trial. 
E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  Shipsey,  for  Appellants. 

The  transaction  was  a  pledge,  but  was  void  for  want  of  a 
delivery  and  change  of  posession.  (Civ.  Code,  sec.  2988.) 
The  transfer  was  void  as  to  an  attaching  creditor,  under  the 
statute  of  frauds,  for  the  same  reason,  independently  of  any 
honest  intention  of  the  vendor.  (Civ.  Code,  sec.  3440 ;  Cahoon 
V.  Marshall,  25  Cal.  201;  Richards  v.  Schroder,  10  Cal.  432; 
Rothschild  v.  Swope,  116  Cal.  670;  Laurence  v.  Bumham,  4 
Nev.  368.)  Property,  under  attachment,  must  change  pos- 
session when  the  attachment  is  released.  (Fitzgerald  v.  Oor- 
ham,  4  Cal.  289;  60  Am.  Dec.  616;  Richards  v.  Schroder, 
supra;  Weil  v.  Paul,  22  Cal.  492 ;  Rohrbough  v,  Johnson,  107 
Cal.  144;  Levy  v.  Scott,  115  Cal.  43;  O'Brien  v.  Ballou,  116 
Cal.  318.) 

W.  H.  Spencer,  for  Respondents. 

There  was  sufficient  evidence  to  show  the  delivery  and 
change  of  possession,  which  was  notorious,  and  known  to  the 
subsequently  attaching  creditor.  (Porter  v,  Bucher,  98  Cal. 
454;  Byrnes  v.  Moore,  73  Cal.  393;  27  Am.  St.  Rep.  215; 
Claudius  v.  Aguirre,  89  Cal.  501.)  Section  3440  of  the  Civil 
Code  does  not  apply,  because  the  sheriff  had  possession  of  the 
property  when  the  agreement  was  made,  and  that  section  by 
its  terms  only  applies  to  a  transfer  by  a  person  "having  at 
the  time  the  possession  or  control  of  the  property." 

TEMPLE,  J. — This  is  an  action  for  the  recovery  of  per- 
sonal property,  brought  against  the  sheriff  Ballou,  and  Or- 
man,  an  attaching  creditor.  Defendants  appeal  from  the 
judgment  and  from  an  order  refusing  a  new  trial.  The  proj)- 
erty  was  levied  upon  under  a  writ  of  attachment  against 
Phillips  Brothers  &  Co. 

On  and  prior  to  September  8, 1896,  Phillips  Brathers  A  Co, 
were  engaged  in  merchandising  at  Arroyo  Grande,  in  San 
Luis  Obispo  county.     At  that  time  their  property  was  at- 
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tax^hed  by  various  creditors,  and  remained  under  attachment 
until  October  23, 1896,  when  it  was  released  in  pursuance  of 
an  agreement  made  with  all  the  creditors  of  the  firm  except 
Orman,  and  transferred  to  plaintiffs  in  trust  for  such 
creditors.  The  terms  are  expressed  in  the  agreement.  On 
the  first  day  of  December,  1896,  Orman  commenced  suit  to 
recover  a  debt  due  him  from  the  firm,  and  the  goods  were 
levied  upon,  and  the  defense  in  this  case  consists  of  a  jus- 
tification under  that  writ.  The  question  is,  whether  plain- 
tiffs, under  their  transfer,  can  hold  against  Orman,  who  was 
a  creditor  of  the  firm  before  the  goods  were  transferred  and 
also  prior  to  the  attachments  of  the  creditors  for  whom  plain- 
tiffs held  as  trustees. 

Phillips  Brothers  &  Co.  is  a  partnership  composed  of 
Adolph  Phillips  and  A.  L.  Phillips.  Adolph  Phillips  had 
always  been  the  managing  partner,  L.  A.  Phillips  residing  in 
San  Francisco.  The  agreement  was  signed  by  Phillips 
Brothers  &  Co.  and  by  sixty-one  of  their  creditors  and  among 
other  things  provided  in  effect:  1.  That  the  parties  appoint 
plaintiffs  trustees,  "to  receive,  manage,  operate,  use,  and  dis- 
pose of  all  the  aforesaid  property  of  the  aforesaid  parties  of 
the  first  part  upon  the  terms  and  conditions  hereinafter  men- 
tioned ;  2.  Parties  of  the  first  part  will  within  thirty  days  con- 
vey to  trustees  all  of  their  property  except  that  which  is 
exempt;  3.  The  trustees  shall  receive,  manage,  operate,  use 
and  conduct  the  merchandise  business  of  said  parties  of  the 
first  part  at  Arroyo  Grande,  California,  and  all  assets  of  prop- 
erty connected  therewith,  as  they  the  said  trustees  shall  deem 
meet  and  proper,"  with  requisite  authority,  including  power 
to  replenish  stock  for  cash  from  the  receipts  from  the  said 
business;  4.  To  collect  debts  due  the  firm  and  compromise 
claims;  5.  To  conduct  the  business  for  six  months,  and  if 
then  found  unprofitable  may  terminate  the  trust  and  sell  the 
goods  at  public  or  private  sale ;  6.  All  "recoveries"  to  be  dis- 
tributed through  the  board  of  trade  to  the  undersigned  cred- 
itors; 7.  During  all  the  time  they  conduct  the  business 
Adolph  Phillips,  one  of  the  partners,  "shall  be  employed  by 
said  trustees  and  shall  give  his  exclusive  time  and  services  to 
said  business,  under  the  supervision  of  said  trustees,  and 
shall  receive  as  remuneration  and  compensation  for  his  serv- 
ices the  sum  of  one  hundred  and  twenty-five  dollars  per 
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month";  8.  Whenever  the  creditors  receive  fifty  per  cent  of 
their  claims  and  all  costs,  expenses,  et  cetera,  "then  this  trust 
shall  be  terminated  and  all  the  aforesaid  assets,  property,  and 
effects,  or  the  replenishments  remaining  in  the  hands  of 
the  said  parties  of  the  second  part,  shall  be  transferred  and 
surrendered  unto  the  said  parties  of  the  first  part  or  their 
nominees." 

There  were  further  enumerated  conditions  which  I  do  not 
deem  important  here. 

Transfers  were  made  in  pursuance  of  the  agreement,  and 
the  goods  were  at  once  released  from  attachment,  and  the  store 
was  opened  by  Adolph  Phillips,  with  the  same  employees 
which  he  had  previously  had,  except  the  bookkeeper.  The 
store  buildings  were  marked  very  conspicuously  with  the 
signs  of  Phillips  Brothers  &  Co.,  which  were  permitted  to  re- 
main, but  a  new  sign,  much  less  conspicuous  than  the  others, 
was  put  up  containing  the  names  of  the  trustees,  and  under 
the  names  the  words.  Trustees,  Successors  to  Phillips  Brothers 
&  Co.  The  firm  advertised  quite  extensively.  After  the  trans- 
fer, as  before,  the  business  was  advertised  as  that  of  Phillips 
Brothers  &  Co.,  without  mention  of  any  change.  Money  re- 
ceived was  deposited  in  the  county  bank  in  the  name  of  the 
trust^ies,  and  the  old  billheads  and  receipts  were  used — the 
names  of  the  trustees  being  added  by  the  use  of  a  rubber 
stamp. 

It  is  evident  from  the  language  of  the  agreement  that  the 
transfer  to  the  trustees,  who  were  simply  the  agents  of  the 
first  attaching  creditors,  was  for  security  only.  It  was  not 
a  sale  or  an  absolute  transfer  of  title,  even  if  its  validity  be 
conceded.  In  no  event  was  the  property  to  become  the  prop- 
erty of  the  trustees,  and  they  were  never  to  have  any  rights 
with  reference  to  it,  except  to  have  it  sold  and  the  proceeds 
applied  to  the  payment  of  their  debts,  which  still  were  to 
continue  to  exist  as  debts  until  they  were  paid  or  all  the 
property  had  been  sold  and  the  proceeds  applied  in  payment 
of  the  debts  and  costs. 

Phillips  Brothers  &  Co.  still  remained  the  owners  of  the 
property  subject  to  the  rights  of  the  trustees  to  hold  it  as  se- 
curity,  and  still  had  a  leviable  interest  in  it,  and  the  only 
question  was,  how  the  levy  should  be  made.  It  was  not  a 
chattel  mortgage  under  the  statute,  and,  therefore,  the  stat- 
utory provisions  in  regard  to  levies  upon  personal  prop- 
'orty  mortgaged  do  not  apply.    If  it  was  a  valid  pledge,  or 
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chattel  mortgage  dependent  on  possession,  the  goods  could 
not  be  seized,  but  garnishment  was  the  proper  mode.  If  it 
was  not  a  valid  pledge  it  was  properly  attached,  and  the  jus- 
tification was  fully  made  out. 

A  pledge  is  a  deposit  of  personal  property  as  security  (Civ. 
Code,  sec.  2986),  and  is  dependent  on  possession,  and  is  not 
valid  until  the  property  is  delivered  to  the  pledgee.  (Civ. 
Code,  sec.  2988.)  The  delivery  must  be  as  complete  as  is  re- 
quired in  case  of  sales  of  personal  property  by  section  3440  of 
the  Civil  Code,  and  change  of  possession  must  be  continuous 
and  open.  (Oeorge  v.  Pierce,  123  Cal.  172.) 

In  the  agreement  it  was  stipulated  that  the  business  should 
be  managed  by  Adolph  Phillips  under  the  supervision  of  the 
trustees,  but  the  trustees  not  only  did  not  take  personal  pos- 
session, but  they  could  not  take  such  possession  until  after 
the  expiration  of  six  months,  for  they  were  bound  to  carry 
on  business  for  that  length  of  time^  and  also  bound  to  em- 
ploy Phillips  as  manager.  And  in  fact  the  business  did  go 
on  as  though  nothing  had  happened  under  the  management 
of  Adolph  Phillips,  who  had  always  been  sole  manager  for 
the  firm. 

That  this  is  not  a  sufficient  change  of  possession  is  evident. 
No  other  authority  is  required  except  the  case  of  George  v. 
Pierce,  supra.  If  in  case  of  a  sale  there  need  not  be  an  im- 
mediate delivery  when  the  property  is  not  in  the  possession 
of  the  vendor,  tiiai  will  not  help  plaintiffs  here,  for  this  was 
not  a  sale.  If  the  debtors  were  not  then  in  control  of  the 
property,  they  were  in  no  condition  to  make  a  pledge,  and  in 
any  event  it  would  have  no  validity  until  possession  was 
given,  and  that  possession  must  not  be"  constructive.  A 
change  of  possession  is  not  effected  merely  by  having  the 
former  owner  manage  the  property  as  the  servant,  agent  or 
clerk  of  the  pledgee.  And  this  is  especially  so  where  there  is 
so  little  outward  sign  of  a  change  of  ownership.  PubUc  pol- 
icy requires  a  real  and  substantial  compliance  with  the 
statute,  and  a  failure  should  not  be  condoned  for  the  hard- 
ships of  a  particular  case. 

The  judgment  and  order  are  reversed  and  a  new  trial 
ordered. 

Henshaw,  J.,  Harrison,  J.,  Garoutte,  J.,  Beatty,  C.  J.,  and 
Van  Dyke,  J.,  concurred. 

McFARLAND,  J.,  dissenting.-- -I  dissent  and^dhere  to 
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the  views  expressed  when  the  case  was  decided  in  Depart- 
ment, which  need  not  be  here  restated.  (Lilienthal  v.  Ballon, 
55  Pac.  Rep.  251.)  The  point  upon  which  the  majority  de 
cision  seems  to  rest,  that  the  transfer  from  Phillips  Brothers 
&  Co.  to  the  plaintiffs  was  not  an  absolute  sale,  but  was  in 
the  nature  of  a  pledge,  was  not  raised  at  the  trial,  and  has  no 
place  in  the  transcript.  The  appellants  defended  under  sec- 
tion 3440  of  the  Civil  Code  upon  the  theory  that  Phillips 
Brothers  &  Co.  were  in  possession  at  the  time  of  the  transfer 
io  the  respondents,  and  that,  therefore,  if  there  was  not  an 
immediate  delivery  followed  by  an  aetual  and  continued 
change  of  possession,  the  attempted  transfer  was  void,  and 
the  court  so  instructed  the  jury ;  but  there  was  no  question 
raised,  so  far  as  I  can  discover,  about  the  character  of  the 
transfer  touching  the  nature  of  the  title  or  right  which  passed 
by  it.  It  appeared  that  Phillips  Brothers  &  Co.  made  an 
absolute  deed  of  the  real  estate  to  the  respondents  and  gave 
an  absolute  bill  of  sale  of  the  personal  property,  and  there 
was  no  question  as  to  the  transfer  b^ing  a  mere  pledge.  More- 
over, section  3440  refers  to  ''every  transfer,"  without  refer- 
ence to  the  kind  of  title  or  right  which  passes  by  the  transfer, 
tjnd  declares  it  void  for  want  of  change  of  possession  only 
where  the  party  making  the  transfer  is  in  possession.  In  the 
case  at  bar,  the  jury  must  have  found,  under  the  instructions 
of  the  court,  that  Phillips  Brothers  &  Co.  were  not  in  pos- 
session at  the  time  of  the  transfer;  and  therefore  section  3440 
does  not  apply.  George  v.  Pierce,  supra,  in  my  opinion,  has 
no  application  to  the  case  at  bar ;  it  was  merely  held  in  that 
case  that  there  could  not  be  n  valid  pledge  of  property  will^- 
out  surrendering  possession. 


[S.  F.  No.  1436.     In  Bank.— Juno  21,  1899.] 

CITY  AND  COUNTY  OF  SAN  FT^ANOISCO,  Appellant,  v. 
WILLIAM  BRODERICK,  Auditor,  et  cclcra,  ResponJer.! 

Defxttixb  awd  Assistants  of  CJountt  Clerks — ^Gonstxtutxonai.  Law — 
LooAL  Am)  Special  Legislation. — ^The  act  of  1880  (Stats.  }8SC, 
p.  20),  in  relation  to  deputies,  assistants,  and  copyists  of  county 
clerks,  and  providing  for  their  appointment  and  compensation,  in 
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any  city  and  county  having  more  than  one  hundred  thousand 
inhabitants,  and  the  act  of  1801,  amendatory  thereof  (Stats. 
1801,  p.  6),  are  in  violation  of  section  5,  of  article  XI,  of  the 
constitution,  requiring  the  appointment  and  duties  of  officers  to 
be  regulated  by  general  laws,  and  providing  only  for  a  classifica- 
tion of  counties  to  fix  their  compensation,  and  of  subdivision  28, 
of  section  26,  of  article  XI,  of  the  constitution,  forbidding  local 
or  special  laws  creating  offices,  or  prescribing  the  powers  and 
duties  of  county  or  municipal  officers. 

Id. — CoNSTBUcnoN  of  County  Government  Act — ^Appointicsnt  and 
UOMPENSATiON  OF  DEPUTIES. — Section  61  of  the  County  Govern- 
ment Act,  allowing  the  appointment  by  certain  county  officers, 
including  the  county  clerk,  or  as  many  deputies  as  may  be  neces- 
sary for  the  prompt  and  faithful  discbarge  of  the  duties  of  his 
office,  is  to  be  construed  in  connection  with  section  210  of  that 
act^  providing  that  deputies  employed  Hbali  be  paid  by  their  prin- 
cipals out  of  their  salaries,  unless  in  the  act  otherwise  provided, 
and  in  connection  with  those  provisions  of  the  act  which  expressly 
limit  the  number  of  deputies  allowed  at  fixed  salaries  payable  out 
of  the  treasury  in  specified  classes  of  counties. 

Id. — ^Unconstitutional  Constbuotion — Control  of  County  Funbs. — 
The  County  Government  Act  cannot  be  construed  as  permitting 
the  county  clerk  to  make  the  compensation  of  any  number  of 
deputies  that  he  may  choose  to  appoint,  a  charge  upon  the  county 
-treasury,  without  violating  section  13  of  article  XI,  of  the  con- 
stitution, prohibiting  the  delegation,  to  any  individual,  of  the  con- 
trol of  any  county  money,  property,  or  effects. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facffl  are  stated  in  the  opinion  of  the  court. 

Harry  T.  Creswellj  Citv  and  County  Attorney,  James  L. 
Gallagher,  ^accessor,  and  W.  I.  Brobeck,  Assistant,  for  Ap- 
pellant. 

The  legislature  sannot  classify  counties  for  any  other  than 

the  sole   purpose   of  fixing  the  compensation   of  officers 

(Const.,  art.  XI,  sec.  5;  Longan  v.  Solano  County,  65  Cal. 

122;  Miller  v,  Kister,  68  Cal.  142;  San  Luis  Obispo  County 

V,  Graves,  84  Cal.  75;  Welsh  v.  Bramlet,  98  Cal.  219;  Turner 

V.  Siskiyou  County,  109  CaL  332;  Bloss  v.  Lewis,  109  Cal. 

493;  Kahn  v.  Sutro,  114  Cal.  316;  El  Dorado  Co.v.  Meiss, 

100  Cal.  268;  Tulare  Co.  v.  May,  118  Cal.  303.)  The  acts  in 

question  are  local  and  special,  and  based  upon  an  arbitrary 

classification.     The  legislature  cannot  pass  local  or  special 

laws,  creating  offices  or  prescribing  the  powers  and  duties  of 
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county  officers.  (Const.,  art.  IV,  sees.  9,  25,  33;  Desmond 
V.  Dunn,  55  Cal.  242 ;  Earle  v.  Board  of  Education,  55  Cal. 
489;  Ex  parte  Oiambonini,  117  Cal.  574;  Darcy  v.  Mayor 
etc,  104  Cal.  642;  Denman  v.  Broderick,  111  Cal.  103,  104; 
Dwyer  v,  Parker,  115  Cal.  544;  Rauer  v,  Williams,  118  Cal. 
402.)  The  county  government  act  must  be  construed  har- 
moniously. (Donlon  v.  Jewett,  88  Cal.  530;  Langenour  v. 
French,  34  Cal.  92 ;  Appeal  of  Houghton,  42  Cal.  35 ;  Quick 
V,  Whitewater,  7  Ind.  570) ;  and  cannot  be  construed  as  vio- 
lating the  constitutional  provision  in  regard  to  the  control  of 
county  funds.  (Const.,  art.  XI,  sec.  13;  Tulare  v.  May, 
supra;  Dougherty  v.  Austin,  94  Cal.  601.)  If  the  county 
clerk  chooses  more  deputies  than  those  whose  salaries  are 
expressly  provided  for  he  must  pay  them  out  of  his  own 
salary.  (County  Government  Act,  sec.  216;  Farnum  v.  War- 
ner, 104  Cal.  679;  Tulare  County  v.  May,  supra.) 

Garret  W.  McEnerney,  and  Charles  W.  Slack,  for  Respond- 
ent. 

The  county  clerk  of  San  Francisco  is  a  county  officer  in  a 
county  of  the  first  class,  under  the  County  Government  Act. 
(Stats.  1897,  sec.  10,  p.  453,  sec.  157,  p.  4:92;  Kahn  v.  Sutra, 
114  Cal.  316,  335;  Farnum  v.  Warner,  104  Cal.  677,  678.) 
Conceding,  for  the  purposes  of  argument,  that  the  acts  of 
February  14, 1891,  and  of  April  2,  1880,  standing  by  thena- 
selves,  are  unconstitutional,  yet  the  legislature  may  refer  to 
an  unconstitutional  statute  ''to  indicate  its  will  in  respect  to 
a  constitutional  purpose."  (People  v,  Bircham,  12  Cal.  50, 
55;  State  v,  Cincinnati,  52  Ohio  St.  419.)  The  legislature 
consequently  might  refer,  and  it  did  unquestionably  refer, 
in  the  County  Government  Act,  to  these  assumed  unconstitu- 
tional statutes  for  the  purpose  of  fixing  the  number  and  the 
amount  of  compensation  of  the  deputies,  clerks,  and  copyists 
of  the  county  clerk. 

A  L.  Hart  and  T.  D.  Riordan,  Amici  Curifle,  also  for  Re- 
spondent. 

HENSHAW,  J. — This  action  was  instituted  to  enjoin  the 
a\iditor  from  allowing  the  demands  of  certain  assistant  regis- 
ter clerks  and  copyists  appointed  by  the  county  clerk  of  the 
city  and  county  of  San  Francisco.  The  auditor  demurred  to 
the  petition,  and  his  demurrer  was  sustained,  r  The  city  and 
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county  declined  to  amend,  and  a  judgment  of  dismissal  was 
entered.    From  that  judgment  this  appeal  is  taken. 

The  principal  question  thus  presented  is  not  so  much  that 
of  the  power  of  the  clerk  to  appoint  as  it  is  the  duty  of  the 
city  and  county  to  pay  the  salaries  of  the  appointees. 

At  the  time  when  the  present  constitution  took  efiFect  there 
were  upon  the  statute  books  certain  acts  affecting  the  office  of 
the  county  clerk  of  the  city  and  county  of  San  Francisco. 
These  need  not  be  particularized  further  than  to  state  that 
they  authorized  the  clerk  to  appoint  certain  deputy  clerks, 
courtroom  clerks,  register  clerks,  assistant  register  clerks,  rec- 
ord clerks,  and  copyists,  with  specified  salaries  for  each,  pay- 
able out  of  the  treasury.  Whatever  may  have  been  the  effect 
of  the  present  constitution  upon  these  acts,  it  is  conceded  that 
the  act  of  February  13, 1880  (State.  1880,  p.  5),  an  act  passed 
after  the  adoption  of  the  present  constitution,  was  a  general 
act  which  revived  and  continued  in  force  these  earlier  acts, 
and  fixed  the  duties  of  the  deputies  and  assistants  appointed 
thereunder.  Thereafter  the  legislature  passed  an  act,  entitled, 
"An  act  in  relation  to  certain  deputies  (Stats.  1880,  p.  20), 
section  1  of  which  provided:  "In  all  cases  in  which  by  stat- 
utes in  force  on  the  thirty-first  day  of  December,  1897,  the 
county  clerk  of  any  city  and  county  having  over  one  Iuid- 
dred  thousand  inhabitants  is  authorized  to  appoint  deputies, 
assistants,  and  copyists,  in  or  in  connection  with  the  courts 
which  are  abolished  by  the  constitution  now  in  force,  the 
county  clerk  may  appoint  four  competent  persons  as  such 
deputies,  assistants,  and  copyists  for  each  superior  court,  and 
where  by  law  such  superior  court  is  entitled  to  more  than  one 
judge,  he  may  appoint  three  persons  as  such  deputies,  assist- 
ants, and  copyists  for  each  additional  judge ;  and  such  depu- 
ties, assistants,  and  copyists,  so  appointed,  shall  bo  entitled 
to  the  same  compensation  as  is  provided  in  said  statutes,  and 
the  same  shall  be  audited  and  paid  at  the  same  time  and 
manner,  and  from  the  same  sources,  as  is  provided  therein. 
He  may  also  appoint  such  additional  number  of  copyists  as 
the  duties  of  his  office  shall  in  his  discretion  from  time  to 
time  require,"  et  cetera.  In  1891  the  legislature  passed  an 
act  amendatory  to  this  last  statute,  entitled,  "An  act  in  rela- 
tion to  certain  deputies,  assistants,  and  copyists  of  county 
clerks,  approved  Aprir2,  1880."  (Stats.  1891,  p.  5.)  This 
act  was  a  re-enactment  of  the  act  of  1880,  saving  that  its 
operation  was  limited  to  every  city  and  county  or  county 
having  over  one  hundred  and  twenty  thousand  inhabitants, 
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and  it  created  the  office  of  chief  deputy  clerk,  at  a  salary  of 
two  hundred  and  fifty  dollars  per  month. 

It  is  not  seriously  qoiestioned  in  this  case  but  that  these  stat- 
utes last  cited  are  in  violation  of  the  terms  of  the  constitution, 
and  void.  Indeed,  it  cannot  successfully  be  denied  that  such 
is  the  case.  Section  5,  article  XI,  of  the  constitution  declares 
that  "the  legislature  by  general  and  uniform  laws  shall  pro- 
vide for  the  election  or  appointment  in  the  several  counties  of 
boards  of  supervisors  ....  county  clerks  ....  and  such 
other  county,  township,  and  municipal  officers  as  public 
convenience  may  require,  and  shall  prescribe  their  duties, 
and  fix  their  terms  of  office.  Article  IV,  section  25,  subdi- 
vision 28,  of  the  constitution  forbids  the  legislature  from  pass- 
ing local  or  special  laws  "creating  offices  or  prescribing  the 
powers  and  duties  of  officers  in  counties,  cities  and  counties, 
cities,  township,  election,  or  school  districts."  These  acts  are 
obnoxious  to  the  constitution,  then,  in  that  they  create  offices 
and  fix  the  duties  of  the  officers  in  but  one  class  of  counties, 
which  class  is  arbitrarily  created  and  designated  by  popula- 
tion, notwithstanding  the  fact  that  the  constitution  declares 
that  this  shall  be  done  only  by  general  law,  and  that  the 
counties  of  the  state  may  be  classified  by  population  only  for 
the  purpose  of  fixing  the  compensation  of  their  officers.  (Earl 
V.  Board  of  Education,  55  Cal.  489;  Rauer  v,  Williams,  118 
Cal.  401 ;  see,  also,  Farrell  v.  Trustees,  85  Cal.  408.) 

Notwithstanding  the  invalidity  of  these  statutes,  it  is  con- 
tended that  the  power  to  appoint  these  officers  may  be  found 
in  the  County  Government  Act,  itself  admittedly  a  general 
law;  that  the  County  Government  Act  provides  that  in  coun- 
ties of  the  first  class,  to  which  San  Francisco  belongs,  "the 
officers  shall  receive  as  compensation  for  the  services  required 
of  them  by  law,  or  by  virtue  of  their  office,  the  salaries  and 
fees  fixed  by  law  as  compensation"  (Stats.  1897,  p.  188) ;  and 
that  reference  may  be  had  to  these  unconstitutional  acts  for 
the  purpose  of  determining  what  salary  is  to  be  allowed  (Peo- 
ple V,  Bircham,  12  Cal.  50;  State  v,  Cincinnati,  52  Ohio  St. 
419).  Section  61  of  the  County  Government  Act  is  the  sec- 
tion containing  the  authority  which  it  is  contended  author- 
ized these  appointments.    It  ia  a  general  section  and  reads  as 

follows:    "Every  county,  township,  or  district  .officer,  except 
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a  supervisor  or  judicial  officer,  may  appoint  as  many  deputies 
as  may  be  necessary  for  the  prompt  and  faithful  discharge 
of  the  duties  of  his  office.  Such  appointment  must  be  made 
in  writing  and  filed  in  the  office  of  the  county  clerk,  and 
until  such  appointment  is  so  made  and  filed,  and  until  such 
depiuty  shall  have  taken  the  oath  of  office,  no  one  shall  be  or 
act  as  such  deputy.  (Stats.  1893,  p.  367 ;  Stats.  1897,  sec.  59, 
p.  475.)  This  is  certainly  a  grant  of  power  from  the  legis- 
lature to  the  designated  officers,  authorizing  them  to  appoint 
necessary  deputies,  but  the  question  of  the  compensation  of 
these  deputies  when  appointed  is  quite  a  different  matter.  It 
does  not  follow  that  because  deputies  may  be  appointed,  their 
salaries  mwst  be  paid  by  the  county.  It  will  not  seriously  be 
contended  that  this  permission  which  the  legislature  has  ac- 
corded is  to  be  construed  into  a  power  placed  in  the  hands  of 
these  officers  to  appoint  deputies  at  will,  and  make  their  sal- 
aries a  charge  against  the  counties.  Such  a  construction 
would  result  in  a  grievous  interference  ynih  the  county  funds, 
and  would  come  clearly  within  the  purview  of  section  13, 
article  XI,  of  the  constitution,  which  prohibits  the  legislature 
from  delegating  "to  any  'individual'  any  power  to  make,  con- 
trol, appropriate,  supervise,  or  in  any  way  interfere  with  any 
county,  city,  town,  or  municipal  improvement,  money,  prop- 
erty, or  eflFects,  whether  held  in  trust  or  otherwise."  (Dough- 
erty V.  Austin,  94  Cal.  601 ;  Tulare  County  v.  May,  118  Cal. 
303.) 

The  County  Government  Act,  as  the  constitution  ordains, 
classifies  counties  by  population  for  the  purpose  of  fixing  the 
compensation  of  its  officers.  It  declares  in  section  216  (Stats. 
1893,  p.  507 ;  Stats.  1897,  p.  215)  that  "The  salaries  and  fees 
provided  in  this  act  shall  be  in  full  compensation  for  all 
services  of  every  kind  and  description  rendered  by  the  officers 
therein  named,  either  as  officers  or  ex  officio  officers,  their 
deputies  and  assistants,  unless  in  this  act  otherwise  provided ; 
and  all  deputies  employed  shall  be  paid  by  their  principals 
out  of  the  salaries  hereinbefore  provided,  unless  in  this  act 
otherwise  provided."  As  to  the  payment  of  these  officers  and 
their  deputies,  a  two-fold  plan  or  scheme  is  provided  by  the 
act.  In  certain  counties,  as  in  counties  of  the  first,  second, 
CXXV.    Cal.— 13.  ^  . 
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third,  fifth,  and  other  classes,  the  county  clerk  is  allowed  a 
salary  for  himself,  and  is  given  a  certain  number  of  deputies 
at  fixed  salaries  payable  out  of  the  county  treasury.  In  coun- 
ties of  the  fourth,  seventh,  eighth,  tenth,  and  other  classes 
the  county  clerk  is  allowed  a  fixed  amount,  out  of  which  he 
is  required  to  pay  all  deputies,  as  well  as  himself.  By  both 
of  these  systems  a  fixed  and  determinate  amount  only  can  be 
drawn  from  the  treasury  in  payment  of  the  salaries  of  the 
chief  official  and  his  deputies.  Both  of  these  salary  schemes 
have  been  upheld.  (Famuvi  v.  Warner,  104  Cal.  679;  Tu- 
lare County  V,  May,  9upra.)  If  this  limitation  were  not  im- 
posed, and  if  the  officers  were  allowed  to  appoint  deputies  at 
will,  making  their  salaries  a  charge  upon  the  treasury,  the 
scheme  itself  would  be  in  violation  of  the  provisions  of  the 
constitution  above  quoted.  (Const.,  art.  XI,  sec.  13.)  But  it 
is  precisely  this  which  it  is  contended  that  the  county  clerk 
of  the  city  and  county  of  San  Francisco  can  do ;  that  he  may 
appoint  at  will  such  deputies  and  assistants  as  he  deems  nec- 
essary under  the  provisions  of  section  61  of  the  County  Gov- 
ernment Act,  and  these  appointees  in  turn  may  compel  pay- 
ment of  their  salaries  out  of  the  county  treasury.  But  this 
may  not  be  done.  The  county  clerk  of  the  city  and  county 
of  San  Francisco  by  the  act  of  February  13,  1880  (Stats. 
1880,  p.  5),  is  given  a  fixed  salary,  and  is  allowed  a  fixed 
number  of  deputies  and  assistants,  whose  compensation  is  a 
charge  upon  the  treasury.  He  has  the  power  under  section 
61  of  the  County  Government  Act  to  appoint  additional  depu- 
ties and  assistants  if  the  needs  of  his  office  so  require,  but  in 
the  present  condition  of  the  law  the  compensation  of  these 
extra  assistants  and  deimties  must  be  paid  for  by  himself. 

The  judgment  is,  therefore,  reversed,  with  directions  to  the 
trial  cowrt  to  overrule  the  auditor's  demurrer. 

Temple,  J.,  Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J.,  and 
Beatty,  C.  J.,  concurred. 


McFarland,  J.,  dissented. 
Rehearing  denied. 


Digitized  by  LjOOQIC 
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[Sac.  No.  055.    Department  One.--Juiie  21,  1809.] 

In  the  Matter  of  the  Estate  of  SOLOMON  RUNYON,  De- 
ceased. E.  DANN  and  N.  ANDERSON,  Executors,  Ap- 
pellants, V.  ELMINA  A.  RUNYON,  et  al.,  Respondents. 

Estates  or  Dbcbasbd  Pkbbons — Compensation  or  Ezkcutor  Fixed 
BY  Will— Extra  Services — ^Renunciation  of  Wnx. — ^A  will  fix- 
ing the  compensation  of  an  executor  in  an  amount  in  excess  of 
his  legal  fees  must  be  deemed  to  fix  the  measure  of  his  com- 
pensation for  all  services  of  every  kind  to  be  rendered  by  him; 
and  no  claim  for  extra  services,  however  beneficial  to  the  estate, 
can  be  allowed  to  the  executor,  unless  he  has,  by  a  written  in- 
strument, filed  in  court,  renounced  the  provision  of  the  will  foi 
compensation,  as  provided  in  section  1616  of  the  Code  of  Civil 
Procedure. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  settling  the  account  of  an  executor,  and  disal- 
lowing an  item  for  extraordinary  services.  Joseph  W. 
Hughes^  Judge. 

A.  P.  CatUn,  for  Appellant. 

Ora  Runyon  Buckman,  for  Respondent. 

HARRISON,  J. — Appeal  from  an  order  settling  the  an- 
nual account  of  the  executors,  and  striking  therefrom  an  item 
of  $1,226.86  for  extraordinary  services  claimed  to  have  heen 
rendered  by  one  of  the  executors. 

The  appellants  are  the  executors  of  the  last  will  and  testa- 
ment of  the  deceased,  and  in  his  will  appointing  them  he 
made  the  following  provision  in  reference  to  their  compensa- 
tion: "In  lieu  of  the  commissions  allowed  by  law  for  ex- 
ecutors, which  I  deem  insufficient,  I  do  hereby  provide  that 
my  said  executors  shall  be  entitled  to  receive  the  sum  of  five 
thousand  (5,000)  dollars  each  as  and  for  full  compensation 
for  their  services  respectively  as  such  executors,  in  addition 
to  their  actual  expenses."  Neither  of  the  executors  filed  a 
renunciation  .of  his  claim  for  compensation  provided  by  the 
will. 

The  personal  estate  of  the  testator  was  valued  in  the  inven- 
tory returned  by  them  at  the  sum  of  $245,405,  and  the  real 
estate  at  $99,500;  and  in  the  account  presented  by  them  for 
settlement  it  appears  that  the  estate  of  the  decedent  accounted 
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for  by  them  amounte  to  $422,244.  The  real  estate  consisted 
of  four  farms,  not  adjoining  each  other,  and  aggregating 
about  1,650  acres,  the  most  distant  being  about  eighteen  miles 
apart.  A  portion  of  this  land  was  planted  to  fruit  trees  and 
devoted  to  the  culture  and  production  of  fruit,  and  a  portion 
was  rented  to  tenants.  One  of  the  executors  —  Dann  —  had 
been  in  the  service  of  the  testator  for  upward  of  ten  years 
prior  to  his  death,  at  a  salary  of  $100  per  month,  as  the  active 
manager  of  all  his  farming  operations,  both  in  the  culture  of 
fruit  and  other  produce,  and  upon  the  death  of  the  testator 
the  executors  deemed  it  for  the  advantage  of  the  estate  that 
he  should  continue  in  this  management;  and  he  thereupon 
continued  to  manage  the  farms  and  business  connected  there- 
with. It  is  for  this  management  that  his  claim  for  extraordi- 
nary services  was  made,  computed  at  the  rate  of  $100  per 
month.  The  court  finds  that  Mr.  Dann  was  well  qualified  to 
perform  these  services,  and  that  they  were  beneficial  to  the 
estate,  and  that  the  income  of  the  estate  was  increased  there- 
by, and  also  that  the  services  were  not  such  as  were  incumbent 
upon  him  in  the  common  course  of  his  duties  as  executor- 
Section  1616  of  the  Code  of  Civil  Procedure  provides  that 
the  executor  "shall  be  allowed  ....  for  his  services  such  fees 
as  are  provided  in  this  chapter;  but  when  the  decedent  by  his 
will  makes  other  provision  for  the  compensation  of  his  execu- 
tor, that  shall  be  a  full  compensation  for  his  services,  unless 
by  a  written  instrument  filed  in  the  court  he  renounces  all 
claim  for  compensation  provided  by  the  will."  As  no  renun- 
ciation of  the  claim  for  the  compensation  provided  by  the  will 
was  filed  by  either  of  the  executors,  the  court  was  required, 
under  this  section,  to  hold  that  the  provision  thus  made  was 
a  "full  compensation  for  his  services,"  and  to  deny  him  his 
claim  for  any  further  allowance  for  extraordinary  services. 
It  will  be  observed  that  the  amount  of  compensation  provided 
in  the  will  is  largely  in  excess  of  the  commissions  to  which 
the  executors  would  have  been  entitled  if  no  provision  had 
been  so  made,  and  it  is  reasonable  to  suppose  that  when  tho 
testator  appointed  the  manager  of  his  farms  to  be  one  of  his 
executors  he  had  this  fact  in  mind,  and  made  the  appoint- 
ment in  order  that  after  his  death  hi.s  estate  might  continue 
to  receive  the  benefit  of  his  services  and  experience  as  such 
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manager,  and  that  he  fixed  the  amount  of  his  compensation 
in  contemplation  thereof.  The  statement  in  his  will  that  he 
deemed  the  commissions  allowed  by  law  to  be  insufficient 
compensation  implies  that  he  expected  that  they  would  per- 
form other  duties  than  those  ordinarily  required  of  an  ex- 
ecutor. 

We  cannot  assent  to  the  proposition  of  the  appellants  that 
the  provision  in  section  1618  of  the  Code  of  Civil  Procedure, 
"In  all  cases  such  further  allowance  may  be  made  as  the 
court  may  deem  just  and  reasonable  for  any  extraordinary 
services" — authorized  the  court  to  disregard  the  provisions 
of  section  1616.  The  cases  here  referred  to  are  those  pro- 
vided in  the  first  sentence  of  the  section,  viz.,  "when 
no  compensation  is  provided  by  the  will  of  the  ex- 
ecutor renounces  all  claim  thereto."  The  amount 
provided  by  the  will  must  be  taken  as  the  meas- 
ure of  compensation  which  the  testator  deemed  ample 
for  all  services  to  be  rendered  in  the  execution  of  the  trust, 
and  if  the  executors,  either  upon  assuming  their  office,  or 
by  reason  of  unexpected  circumstances  occuring  during  the 
course  of  their  administration  of  the  trust  are  called  upon  to 
perform  extraordinary  services,  they  must  first  renounce 
the  compensation  provided  by  the  will  before  they  can  be 
entitled  to  any  allowance  for  such  additional  services.  The 
compensation  of  an  executor,  whether  according  to  the  rates 
(L\ed  by  the  statue,  or  as  determined  by  the  testator,  is  not 
a  gratuity,  but  is  in  consideration  of  the  services  he  may 
render,  and  the  amount  fixed  by  the  statute  is  deemed  ample 
compensation  for  the  services  ordinarily  required.  If  the 
executor  would  claim  that  his  services  entitle  him  to  a  greater 
compensation  than  that  allowed  by  the  statute,  he  must 
first  renounce  that  provided  by  the  will,  and  the  court  can 
then  make  him  such  allowance  as  will  fully  compensate 
him.  Unless  such  renunciation  is  made,  the  provision  in 
the  will  will  be  held  under  section  1616  to  be  "full  compen- 
sation" for  his  services. 

The  right  of  an  executor  to  receive  compensation  for  ex- 
tra services,  in  addition  to  the  statutory  allowance,  was 
very  fully  considered  in  Collier  v.  Munn,  41  N.  Y.  143.  Tn 
that  case  one  of  the  executors  was  an  attorney-i|t^gQg(^ 
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at  the  request  of  his  coexecutors,  and  upon  their  agreement 
with  him  that  he  should  be  compensated  therefor,  he  rend- 
ered services  as  an  attorney  in  certain  important  litigation 
for  the  protection  of  the  estate,  which  were  of  great  value 
and  advantage  to  the  estate.  The  court  held,  however,  that, 
notwithstanding  the  services  rendered  did  not  devolve  upon 
him  as  executor,  and  were  not  such  as  could  be  required  of 
him  byvirtue  of  his  office,  he  was  not  entitled  to  any  com- 
pensation therefor;  that  the  commissions  allowed  by  law 
must  be  his  entire  compensation  for  all  the  services  rendered 
by  him  in  the  discharge  of  his  trust. 

The  order  is  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  663.     Department  One. — June  22,  189.] 

R.  H.  KNIGHT  et  al.,  Appellants,  v.  ROSA  L.  WHIT- 
MORE, Respondent. 

CoiTTRAOT  Pleaded  in  Answer — Admission  of  GEiruiniiTESs  akd  Due 
BzECunoN — Evidence — Authobitt  of  Agent  ob  Pabtneb. — The 
genuineness  and  due  execution  of  a  contract,  a  copy  of  which  is 
fully  set  forth  in  the  answer,  with  the  signatures  thereto  ap- 
pended, must  be  deemed  admitted  for  all  the  purposes  of  the  trial, 
if  not  denied  by  affidavit,  as  provided  in  section  448  of  the  Code 
of  Civil  Procedure.  Such  contract  need  not  be  formally  offered 
In  evidence,  nor  its  execution  proyed,  nor  need  the  authority  be 
established  of  an  agent  or  partner  purporting  to  sign  the  names 
of  the  plaintiff's  thereto. 

Id. — Action  for  Legal  Services — Genuiness  of  Contract  in  Former 
Firm  Name — ^Dissolution  of  Fikm — Obligation  of  Remaining 
Pabtnebs. — In  an  action  by  two  partners,  to  recover  for  legal 
services,  where  the  genuineness  and  due  execution  of  a  written 
contract  pleaded  in  the  answer,  which  was  signed  in  the  name  of 
a  former  firm,  of  which  they  were  members,  by  a  former  partner, 
is  admitted  by  failure  to  deny  the  aame  by  affidavit,  the  plain  tiffs 
are  bound  thereby  individually  after  dissolution  of  the  former  firm, 
and  cannot  charge  for  subsequent  services  contrary  to  its  terms, 
in  the  absence  of  clear  proof  that  the  written  contract  was  dis- 
placed by  a  second  agreement. 

Id. — Pebfobmance  of  Services  undeb  Govtbaot — ^PtXADiNo — Evidbncb 
— Waiver  of  Objection. — ^AVhere  the  answer  pleading  the  con- 
tract sets  out  matters  fairly  the  equivalent  of  an  allegation  that 
the  services  of  the  plaintiffs  were  performed  thereunder,  and  evi- 
dence to  that  effect  was  admitted  without  objection,  the  abncnc-e 
of  a  formal  allogaiion  to  that  effect  is  immaterial.^  t 

jOOgle 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Walter  Van  Dyke,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  court. 

Knight  &  Harpham,  for  Appellante. 

J.  O.  Boesiter,  and  Goodrich  &  McCutohen,  for  Respon- 
dent. 

GAROUTTE,  J.— Plaintiffs  have  brought  this  action  to 
recover  for  legal  services,  and,  judgment  going  against  them, 
have  appealed  to  this  court.  They  rely  upon  an  alleged 
oral  contract  of  hiring.  As  defense  the  defendant  set  out 
an  agreement  in  writing,  which  is  in  the  following  language : 

"Pasadena,  Cal.,  April  8,  1895. 
"In  the  Matter  of  the  Estate  of  George  S.  Foster,  Deceased — 
Agreement  as  to  compensation. 

"We  do  hereby  agree  with  Mrs.  Rosa  L.  Whitmore,  ad- 
ministratrix of  said  estate  that  we  will  proceed  immediately 
with  the  above  estate  in  the  superior  court,  and  will 
push  the  same  as  fast  as  possible,  and  will  pay  all  extra  costs 
in  said  case  occasioned  by  an  error  upon  our  part;  and  when 
the  case  is  entirely  completed  and  the  property  distributed, 
and  she  is  properly  discharged  as  such  administratrix,  she 
shall  determine  for  herself  what  our  compensation  as  attor- 
neys shall  be,  and  we  will  make  no  charge  or  demand 
against  her  or  said  estate  for  our  services  as  attorneys. 

"(Signed)  KNIGHT,  SIMPSON  &  HARPHAM, 

"By  C.  M.  Simpson." 

The  aforesaid  agreement  was  not  denied  by  affidavit,  as 
provided  in  section  448  of  the  Code  of  Civil  Procedure; 
therefore  its  genuineness  and  due  execution  must  be  deemed 
admitted  for  all  the  purposes  of  the  trial.  {Moore  v.  Copp, 
119  Cal.  429.) 

Simpson  was  a  member  of  the  legal  firm  of  Knight,  Simp- 
son &  Harpham  for  a  year  immediately  prior  to  April  1, 
1896,  but  it  is  now  claimed  by  plaintiffs  that  this  firm  was 
dissolved  upon  said  April  Ist,  and  that,  therefore,  Simpson 
had  no  authority  to  bind  them  by  the  contract  he  entered 
into  in  behalf  of  the  firm  with  defendant.    It  is  somewhat 
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strange  that  a  member  of  the  bar  should  enter  into  a  con- 
tract purporting  to  bind  a  firm  of  which  he  had  been  a 
member,  and  which  had  been  in  existence  at  a  very  recent 
date,  if  the  firm  was  not  in  existence  at  the  time  the  contract 
was  made.  This  fact  alone  might  be  deemed  sufficient  to 
create  a  conflict  in  the  evidence  upon  the  question  aa  to 
whether  or  not  the  firm  of  Knight,  Simpson  &  Harpham 
was  disolved  in  fact  at  the  time  this  contract  was  entered 
into.  But  we  need  not  rest  alone  upon  this  proposition. 
The  contract  upon  its  face  shows  that  Knight,  Simpson  & 
Harpham  agreed  to  perform  the  services  specified  without 
charge  or  demand  against  defendant  or  said  estate.  Plaiu- 
tiiBPs  admit  the  genuineness  and  due  execution  of  this  con- 
tract. Such  admission  carries  with  it  the  genuineness  of 
the  signatures  and  the  fact  of  its  execution,  and  also  neces- 
sarily the  further  fact  that  Simpson  had  authority  to  sign 
the  names  of  these  plaintiffs  to  the  document.  It  follows 
therefrom  that  this  contract  bound  plaintiffs  to  do  this  work 
equally  with  Simpson,  and  they  could  not  evade  the  force 
and  effect  of  its  provisions  by  a  dissolution  of  the  firm  after 
that  time.  If  such  a  firm  was  in  existence,  they  were  bound 
as  a  firm.  If  it  was  thereafter  dissolved,  they  were  bound 
individually.  Even  conceding  that  plaintiffs  alone  did  all 
the  work  it  makes  no  difference.  It  would  require  every 
clear  evidence  to  indicate  that  there  was  a  second  contract 
entered  into  by  plaintiffs  with  defendant,  under  which  they 
performed  this  labor,  and  that  this  written  contract  was  dis- 
placed thereby.  The  jury  declared  to  the  contrary,  and  we 
are  entirely  satisfied  with  the  view  they  took  of  the  facts. 

The  trial  court  refused  to  give  the  jury  the  following  in- 
struction: "The  jury  are  instructed  that  the  only  effect  of 
the  failure  to  deny  under  oath  the  contract  of  April  8,  1895, 
is  to  admit  its  due  execution  and  genuineness,  but  does  not 
dispense  with  its  introduction  in  evidence,  and  that,  as  the 
defendant  did  not  offer  the  contract  in  evidence,  the  jury 
are  not  to  take  the  same  into  consideration  in  forming  their 
verdict  in  this  case."  This  instruction  was  properly  refused. 
The  writing  having  been  set  out  in  the  pleading  and  its  gen- 
uineness and  due  execution  having  been  admitted,  a  formal 
offer  in  evidence  of  the  original  document  was  not  necessary. 
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(Rosenthal  v.  Merced  Bank,  110  Cal.  198;  Brooks  v.  John- 
son, 122  Cal  570.) 

The  point  is  made  that  there  is  no  allegation  in  the  affirm- 
ative defense  alleging  that  the  services  performed  by  plain- 
tiffs were  performed  under  the  said  written  contract.  Even 
conceding  such  an  allegation  necessary,  we  deem  the  mat- 
ters set  out  are  fairly  the  equivalent  of  such  an  allegation, 
and  evidence  was  introduced  to  that  effect  without  objection. 

There  is  no  merit  in  the  remaining  questions  raised  by 
the  appeal. 

For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

McFarland,  J.,  and  Harrison,  J.,  concurred.     - 


[8.  F.  No.  1508.    Department  Two.— June  22,  1809.] 
J.  B.  WALLER,  Respondent,  v.  F.  F.  WESTON,  Appel- 
lant. 

FORECLOSUBE   OF    MOBTGAGS — SbbYICB    OF    SUMMONS — FALSE    BkTXTBN — 

Vacatiok  or  Judgment — Impbofeb  CoNDmoN  as  to  Oostb. — ^The 
defendant  in  an  action  to  foreclose  a  mortgage,  who  waa  not  served 
with  summons,  and  against  whom  a  false  return  of  service  thereof 
was  made,  has  an  absolute  right,  upon  application  within  six 
months  after  entry  of  the  judgment  of  foreclosure,  and  upon  proof 
of  the  facts,  to  have  the  judgment  vacated  for  want  of  jurisdiction, 
and  the  service  of  the  summons  quashed.  The  court  has  no  power 
to  impose  costs  as  a  condition  to  the  vacation  of  the  judgment;  as 
the  application  is  not  made  under  section  473  of  the  Code  of  Civil 
Procedure,  but  is  for  the  setting  aside  of  a  judgment  which  is 
void  for  want  of  jurisdiction. 

Id. — ^Knowledge  of  Suit  Immatebial. — ^Actual  knowledge  hj  the  de- 
fendant of  the  suit  against  him  is  immaterial,  and  cannot  be  the 
equivalent  of  legal  service  of  the  summons  upon  him,  or  require 
him  to  appear  in  the  action,  or  warrant  the  court  in  entering 
judgment  against  him  for  failure  to  appear. 

Id. — Impbopeb  Findings — ^Motion  to  Strike  Out. — ^Thc  court  cannot 
properly  make  findings  of  fact  and  conclusions  of  law,  unless 
issues  are  joined,  and  a  trial  thereof  is  had;  and  they  have  no 
proper  place  in  an  action  to  foreclose  a  mortgage,  in  which  there 
in  no  appearance  of  the  defendant,  and,  if  made,  should  he  stricken 
out  upon  motion. 

APPEAL  from  orders  of  the  Superior  Court  of  Contra 
Costa  County  imposing  costs  as  the  condition  of  vacating 
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a  judgment,  denying  the  motion  to  vacate  it  for  failure  to 
comply  with  the  condition,  and  refusing  to  strike  out  find- 
ings. Joseph  P.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fitzgerald  &  Abbott,  for  Appellant 

John  T.  Pidwell,  and  Black  &  Learning,  for  Respondent. 

HENSHAW,  J.— F.  F.  Weston  was  defendant  in  an  ac- 
tion to  foreclose  a  mortgage.  Summons  was  issued,  and  a 
return  made  by  the  sheriff  showing  personal  service  upon 
him.  Upon  his  failure  to  answer,  judgment  was  taken 
against  him  and  a  decree  of  foreclosure  entered.  A  sale  was 
had  and  a  deficiency  judgment  docketed.  The  judgment 
was  entered  on  the  sixteenth  day  of  October,  1897,  and  on 
the  fifteenth  day  of  February,  1898,  Weston  gave  notice  of 
his  motion,  supported  by  affidavits,  to  set  aside  the  default 
and  judgment  and  quash  the  service  of  summons,  upon  the 
ground  that  service  of  summons  had  never  been  made  upon 
him,  and  that  the  court  had  never  obtained  jurisdiction  over 
him.  Upon  the  hearing,  it  seems  to  have  been  satisfactorily 
established  that  the  defendant  had  never  been  served  in  the 
action,  but  that  the  sheriff  by  mistake  had  served  his  brother 
in  his  stead.  After  hearing,  the  court  made  a  conditional 
order  vacating  the  judgment  and  quashing  service  of  the 
summons,  provided  that  defendant  pay  to  plaintiff  within 
ten  days  the  sum  of  one  hundred  and  nine  dollars.  The 
defendant  refused  to  comply  with  the  terms  of  the  order  im- 
posing costs  as  a  condition  to  the  vacation  of  the  judgment 

This  provisional  order  vacating  the  judgment  and  quash- 
ing service  of  summons  upon  terms  was  made  upon  April  1, 
1898.  After  Waston's  refusal  to  comply  with  its  conditions 
the  court,  upon  the  twenty-fifth  day  of  April,  1898,  made 
and  filed  certain  findings  of  fact,  conclusions  of  law,  and  a 
so-called  judgnicMit,  by  which  last  order  or  so-called  judg- 
ment the  minute  order  of  April  1,  1898,  and  Weston's 
refusal  to  comply  with  its  terms  being  recited,  his  motion 
was  denied  absolutely.  Defendant  moved  to  strike  from  the 
files  the  so-called  findings  of  fact  and  conclusions  of  law, 
which  motion  was  also  denied.    He  then  appealed  from  the 
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minute  order  of  April  1,  1898,  vacating  and  setting  aside 
the  judgment  and  quashing  service  of  summons  provision- 
ally and  upon  terms ;  from  the  so-called  judgment  and  order 
of  April  25,  1898,  finally  and  absolutely  denying  his  motion ; 
and  from  the  minute  order  of  April  25,  1898,  denying  his 
motion  to  strike  out  the  findings  of  fact  and  conclusions 
of  law. 

Appellant's  motion  was  made,  not  upon  the  ground  that 
the  judgment  had  been  taken  against  him  through  mistake, 
surprise,  or  his  excusable  neglect,  but  solely  upon  the 
ground  that  he  had  not  been  served  with  process  at  all.  In 
making  its  conditional  order  quashing  service  of  summons 
the  court  must  have  determined  the  fact  to  be  in  accordance 
with  appellant's  contention.  Such  being  the  case,  appellant 
was  not  a  suitor  before  the  court  under  section  473  of  the 
Code  of  Civil  Procedure,  seeking  relief  from  his  own  error  or 
mischance,  and  becoming  entitled  to  such  relief  only  by  com- 
pliance with  such  proper  terms  as  the  court  might  exact ;  he 
was  not  seeking  to  be  permitted  upon  terms  to  come  in  and 
answer;  he  was  before  the  court  insisting  that  it  had  never 
obtained  jurisdiction  over  him,  and  that  a  judgment  against 
him,  void  for  want  of  jurisdiction,  should  be  set  aside.  His 
case  is  like  those  considered  in  Norton  v.  Atchison  etc,  R,  R. 
Co.,  97  Cal.  388,  33  Am.  St.  Eep.  198,  and  Mott  Iron  Works 
IK  West  Coast  Plumbing  Co.,  113  Cal.  341.  Knowledge — 
even  actual  knowledge  of  the  suit  against  him — ^was  not  the 
equivalent  of  legal  notice  and  process,  and  did  not  make  it 
compulsory  upon  him  to  appear  in  the  action,  or  warrant 
Ihe  court  in  entering  judgment  against  him  for  his  failure 
so  to  do.  (In  re  Central  Irr.  Dist,  117  Cal.  382.)  Under 
these  circumstances,  it  was  not  within  the  power  of  the  court 
to  impose  terms  upon  him  as  a  condition  to  granting  him  an 
aljsolute  right.  For  the  right  was  absolute  if  the  application 
for  relief  was  timely  presented.  The  motion  was  made  within 
six  months  after  the  entry  of  judgment,  and  this  is  sufficient. 
(People  V,  Temple,  103  Cal.  447;  People  v.  Dodge,  104  Cal. 
iS7 ;Young  v.  Fink.  119  Cal.  107.) 

The  foregoing  renders  unnecessary  any  especial  considera- 
tion of  the  second  order  .wherein  the  rule  was  made  absolute 
upon  appellant's  refusal  to  comply  with  the  terms.    As  it  wa:i 
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error  for  the  court  to  impose  terms^  the  later  order  must  fall 
with  that  determination. 

Upon  the  appeal  from  the  court's  refusal  to  strike  out  its 
findings  of  fact  and  conclusions  of  law,  it  may  be  said  that 
the  issues  of  fact  upon  which  findings  are  permitted  or  re- 
quired are  those  specified  in  section  590  of  the  Code  of  Civil 
Procedure.  Sections  632  and  633  of  the  same  code  provide 
that  upon  the  trial  of  a  question  of  fact  by  the  court,  and  in 
giving  its  decision,  the  facts  found  and  the  conclusions  of  law 
must  be  separately  stated,  and  judgment  upon  the  decision 
must  be  entered  accordingly.  Notwithstanding  the  somewhat 
hasty  declaration  to  be  found  in  the  very  early  case  of  Semple 
V.  Burkey,  2  Cal.  321,  it  is  contemplated  by  our  law  that  find- 
iiigjj  of  fact  shall  be  made  only  upon  issues  joined  by  tlie 
pleadings  under  section  590  of  the  Code  of  Civil  Procedure, 
where  the  decision  of  the  court  following  the  findings  is  a 
judgment.  Findings  of  fact  and  conclusions  of  law,  there- 
fore, had  no  proper  place  in  this  proceeding. 

The  orders  appealed  from  are  reversed. 

McFarland,  J.,  and  Temple,  J.,  concurred. 


[S.  F.  No.  804.     Department  One.— J\pie  23,  1890.] 

S.  CLARKE  PORTER  Respondent,  v.  VICTORIA  ELI- 
ZALDE, Appellant. 

Attorney  and  Client — Authoritt  of  Attorney  to  Employ  Assist- 
ant Counsel. — An  attornej-at-law  has  no  general  authority,  by 
virtue  of  his  retainer,  to  employ  counsel  or  assistants  at  the 
expense  of  his  client,  without  the  client's  previous  authority  or 
consent. 

Id. — Understanding  of  Assistant — Declaration  of  Attorney. — ^Tlie 
liability  of  the  client  to  compensate  the  assistant  employed  by  his 
attorney  canr.ot  be  established  by  the  evidence  of  the  assistant  Uiat 
it  was  his  understanding  that  the  attorney  represented  his  client; 
nor  can  authority  from  the  client,  not  in  fact  possessed  by  the 
atlorncy.  be  established  by  the  declarations  of  the  attorney. 

Id. — ^Acceptawce  of  Services — Imfiied  Obligation — Exception  to 
Kui.E — Agreement  of  Attorneys  to  Pay  Expenses. — The  general 
rule  that  the  acceptance  of  the  services  of  another  with- 
out objection  implies  an  obligation  to  pay  their  reasonable  value. 
is  not  uniform  or  abftoluie,  but  its  application  depends  upon  the 
circuutstanccs  of  the  case;   and  it  docs  not  apply ^ in  case  of  the 
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mere  acceptance  of  the  services  of  assistant  counsel,  employed 
without  the  previous  authority  or  consent  of  the  client,  by  attor- 
neys with  whom  the  client  has  an  agreement  for  compensation, 
covering  the  whole  cause,  and  the  payment  of  all  the  expenses  of 
the  litigation  by  them. 
In. — Statement  op  Assistant  CorNSEL  in  Augument  to  Jury — Es- 
toppel.— ^A  statement  made  by  the  assistant  counsel  in  the  ar- 
gument to  the  jury,  in  support  of  the  contest  of  a  will,  that  the 
contestant  would  pay  all  the  attorneys'  fees  in  the  case,  did  not 
call  for  the  expression  of  any  dissent,  and  could  not  create  an 
estoppel  by  silence  of  the  contestant,  to  dispute  the  obligation  to 
pay  the  fees  of  the  assistant  counsel. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  P.  Cole,  and  Graves  &  Graves,  for  Appellant. 

Sidney  M.  Van  Wyck,  Jr.,  for  Respondent. 

HARRISON,  J.— The  plaintiff  recovered  judgment 
against  the  defendant  upon  an  action  assigned  to  him  by  Mr. 
James  L.  Crittenden  for  services  rendered  as  counsel  upon  the 
trial  of  a  contest  of  the  will  of  her  husband.  A  motion  for  a 
new  trial  was  made  upon  the  ground  that  the  finding  by  the 
court  of  an  employment  by  her  of  Mr.  Crittenden  was  not  sus- 
tained by  the  evidence.  The  motion  was  denied,  and  the  de- 
fendant has  appealed. 

The  defendant  had  filed  a  contest  against  the  probate  of 
her  husband's  will  in  the  county  of  Santa  Barbara,  and  for 
that  purpose  had  employed  as  her  attorneys  Messrs.  Graves  & 
Graves  and  Mr.  John  J.  Boyce,  upon  an  agreement  with 
them  that  they  would  advance  and  pay  all  the  costs  and  ex- 
penses to  be  incurred  in  the  contest,  and  that,  if  successful, 
she  would  transfer  and  convey  to  them  one-half  of  the  prop- 
erty she  might  recover  thereby.  Some  months  after  this  con- 
test had  been  filed  Mr.  Ernest  Graves  employed  Mr.  Critten- 
den to  assist  him  at  the  trial  of  the  contest,  and  in  pursuance 
of  the  employment  Mr.  Crittenden  attended  at  the  trial  and 
acted  as  leading  counsel  therein.  The  trial  lasted  about  two 
weeks,  and  resulted  in  a  verdict  in  favor  of  the  contestant. 
Mr.  Crittenden  had  no  inten^iew  with  the  defendant  until  he 
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went  to  Santa  Barbara  a  day  or  two  before  the  trial  began, 
nor  did  the  defendant  know  until  that  time  that  he  was  to 
have  anything  to  do  with  the  case.  He  was  then  introduced 
to  her  by  Mr.  Graves  as  the  gentleman  who  was  coming  there 
to  assist  in  the  trial.  After  his  arrival  at  Santa  Barbara  he 
discussed  the  case  with  her,  the  evidence  that  could  be  given, 
and  who  were  her  witnesses,  and  from  that  time  on  through 
the  trial  had  frequent  interviews  with  her  concerning  the 
testimony  and  witnesses,  and  also  with  the  witnesses  in  the 
case — usually  in  company  with  Mr.  Graves,  or  Mr.  Boyoe,  or 
both.  Mr.  Crittenden  never  had  any  conversation  with  her 
about  the  terms  of  his  employment,  except  that  he  told  her 
at  the  time  of  his  introduction  to  her  that  he  was  employed 
to  try  the  case.  Nor  did  he  at  any  time  say  anything  to  her, 
or  she  to  him,  on  the  subject  of  his  compensation,  or  by  whom 
he  was  to  be  paid.  Neither  did  he  at  any  time  say  anything 
to  her  aboiut  paying  him  for  his  services,  until  the  day  the 
present  action  was  commenced — about  two  years  after  the 
trial  of  the  contest — when  he  sent  her  a  telegram  requesting 
payment,  to  which  she  replied  by  directing  him  to  see  Mr. 
Graves  about  it.  When  Mr.  Crittenden  was  employed  he  was 
informed  by  Mr.  Graves  that  his  fee  in  the  matter  was  con- 
tingent upon  success,  and,  although  no  definite  amount  was 
agreed  on  as  his  compensation,  a  sum  was  named  which  was 
satisfactory  to  both.  He  was  also  informed  that  Mr.  Graves 
was  to  pay  all  the  expenses  of  the  litigation,  and  Mr.  Graves 
did  in  fact  pay  Mr.  Crittenden's  expenses  at  Santa  Barbara 
during  the  trial  of  the  contest.  Nothing  was  said  by  Mr. 
Graves  as  to  who  was  to  pay  Mr.  Crittenden,  but  on  one  oc- 
casion after  the  trial  he  requested  payment  from  Mr.  Graves. 
It  is  not  claimed  that  there  was  any  direct  employment  of 
Mr.  Crittenden  by  the  defendant,  and  he  testified  that  it  was 
his  understanding  that  his  employment  was  by  Mr.  Graves  as 
her  agent.  There  was  no  evidence  that  Mr.  Graves  was  ever 
authorized  by  her  to  employ  him,  and  the  defendant  testified 
that  she  never  employed  him  as  her  attorney  or  authorized 
anyone  to  employ  him  on  her  behalf,  and  Mr.  Graves  testified 
that  he  had  no  authority  from  the  defendant  to  employ  Mr. 
Crittenden,  but  that  he  employed  him  upon  his  own  account, 
and  that  the  understanding  between  them  was  that  he  would 
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pay  him  when  the  estate  was  distributed  and  he  received  his 
contingent  fee. 

Upon  this  evidence  the  court  was  not  justified  in  finding 
that  the  services  of  Mr.  Crittenden  were  rendered  to  the  de- 
fendant at  her  special  instance  and  request,  or  that  he  was 
employed  by  her  as  counsel  upon  the  trial  of  the  contest.  An 
attorney-at-law  has  no  general  authority  by  virtue  of  his  re- 
tainer to  employ  counsel  or  assistants  at  the  expense  of  his 
client  without  previous  authority  or  assent  on  the  part  of  the 
client.  (Paddock  v.  Colby,  18  Vt.  485 ;  Young  v.  Crawford, 
23  Mo.  App.  432 ;  Voorhies  v.  Harrison,  22  La.  Ann.  85 ;  Me- 
chem  on  Agency,  sec.  813;  Weeks  on  Attorneys,  sec.  248.) 
The  statement  of  Mr.  Crittenden  that  it  was  his  understand- 
ing that  Graves  represented  the  defendant  is  insufficient  to 
render  the  defendant  liable.  The  authority  of  an  agent  can- 
not be  established  by  his  own  declarations  in  the  face  of  evi- 
dence that  he  had  no  authority. 

The  respondent  contends,  however,  that  the  appellant  is 
liable  for  the  value  of  the  services  rendered  by  reason  of  hav- 
ing accepted  them  without  objection ;  that,  as  she  was  present 
at  the  trial  and  made  no  objection  to  having  Mr.  Crittenden 
act  in  her  behalf  therein,  she  is  under  an  implied  obligation 
to  pay  their  value.  It  is  undoubtedly  in  general  the  rule  that 
when  one  knows  that  another  is  rendering  him  services,  and 
tacitly  assents  thereto,  if  nothing  more  appears  the  law  will 
imply  a  provision  on  his  part  to  pay  for  such  services.  The 
rule  is  not  uniform  or  absolute,  however,  but  will  be  recog- 
nized or  refused  according  to  the  circumstances  of  the  par- 
ticular case  in  which  it  is  invoked  (see  Moulin  v.  Columbet, 
22  Cal.  508)  ;  and  when  it  appears  that  the  services  were  ren- 
dered under  an  express  employment  by  an  agent,  or  by  a 
third  person  who  assumed  to  act  in  the  interest  of  the  one 
in  whose  behalf  they  were  rendered,  the  authority  of  that 
person  and  the  terms  of  the  employment  become  important 
factors  in  determining  the  liability  or  the  right  of  recovery. 
The  mere  silence  of  the  party  will  not  be  held  to  constitute 
such  assent  or  acquiescence  in  the  acts  of  the  agent  as  to 
amount  to  a  ratification  or  adoption  of  these  acts,  without 
also  considering  the  circumstances  under  which  the  silence 
existed.     Especially  in  a  case  like  the  present,  where  there 
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was  no  authority  in  the  defendant's  attorney  to  engage  coun- 
sel at  her  expense,  and  where  he  had  agreed  with  her  to  pay 
all  the  expenses  of  the  litigation,  will  the  law  refuse  to  imply 
from  her  mere  silence  a  promise  to  pay  for  the  services  ren- 
dered under  such  employment.  In  Price  v.  Hay,  132  111.  543 
it  was  held  that  the  acquiescence  of  a  client  in  the  appearance 
of  an  attorney  and  performance  of  services  by  him  in  the  case 
is  not  legitimate  evidence  from  which  a  jury  may  infer  an 
implied  contract  between  them  to  pay  for  such  services,  where 
the  client  has  previously  employed  other  counsel  therefor  at 
a  fixed  fee.  Similar  rulings  have  been  made  in  Holines  v. 
Board  of  Trade,  81  Mo.  137;  Young  v.  Crawford,  supra; 
Savings  Bank  v,  Benton,  2  Met.  (Ky.)  240;  Evans  v.  Mohr, 
153  111.  561 ;  Ennis  v.  Hultz,  46  Iowa,  76. 

The  respondent  has  cited  certain  cases  in  support  of  his 
contention,  but  in  each  of  the  cases  where  this  question  was 
presented  for  decision  there  was  some  controlling  circum- 
stance upon  which  the  court  relied  to  determine  the  liability 
of  the  client.  In  Briggs  v,  Georgia,  10  Vt.  68,  the  attorney 
who  had  the  management  of  the  suit  was  the  agent  of  the 
town,  as  well  as  its  attorney-at-law,  and  in  Paddock  v.  Colby, 
supra,  this  fact  was  alluded  to  by  the  court  as  distinguishing 
the  case  from  the  general  rule  that  an  attorney  cannot  em- 
ploy counsel  at  the  expense  of  his  client  without  his  consent. 
In  King  v.  Pope,  28  Ala.  602,  the  attorney  had  informed  the 
client  of  the  employment  of  counsel,  and  he  not  only  ex- 
pressed no  dissent  but  afterward  conferred  with  him  about 
the  case  at  the  trial.  In  Jackson  v.  Clopton,  66  Ala.  29,  the 
liability  of  the  client  was  placed  upon  his  "recognition  of  the 
relationship  during  the  progress  of  the  trial."  In  Hogate  v. 
Edwards,  65  Ind.  373,  the  'liability  of  the  client  was  main- 
tained upon  the  ground  that  his  conduct  at  the  trial  amount- 
ed to  a  ratification  of  the  employment  by  his  attorney.  In 
none  of  these  cases  had  the  attorney  made  an  agreement  with 
the  client  to  pay  all  the  expense  of  the  litigation.  In  Ennis 
v,  Hultz,  supra,  where  there  was  an  agreement  between  the 
client  and  his  attorney  for  a  contingent  fee,  the  court  said: 
"The  plaintiff  in  the  case  at  bar  cannot  be  allowed  to  say  that 
the  defendants  looked  on  and  saw  him  do  work  for  them,  and 
therefore  impliedly  agreed  to  pay  him  because  the  plaintiff 
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had  an  express  contract  with  Dixon,"  and  distinguishes  the 
case  from  McCrary  v.  Rvddick,  33  Iowa,  521,  cited  by  the 
respondent  herein,  in  that  in  the  earlier  case  McCrary  was  em- 
ployed by  one  of  the  codefendants  in  the  action,  and  the  facts 
were  such  that  he  had  the  right  to  assume  that  he  was  em- 
ployed by  all  of  the  defendants. 

It  was  testified  herein  that  in  his  argument  to  the  jury  Mr. 
Crittenden  stated  that  the  contestant,  the  defendant  herein, 
would  pay  all  the  attorneys'  fees  in  the  case;  that  she  was 
present  at  the  time,  and  neither  then  nor  at  any  subsequent 
time  repudiated  or  disputed  this  statement;  and  this  fact  is 
relied  upon  by  the  respondent  as  a  reason  for  holding  her 
liable  herein. 

It  is  only  upon  the  ground  of  an  estoppel  that  she  can  be 
held  liable  by  reason  of  not  having  disputed  this  statement, 
and  it  is  manifest  that  there  are  here  no  elements  of  an  estop- 
pel. It  was  not  a  case  where  she  was  under  any  obligation  to 
deny  the  statement,  nor  was  the  statement  made  with  any 
view  to  obtain  an  assent  or  dissent  from  her,  upon  which  Mr. 
Crittenden  was  to  determine  his  course  of  action.  Moreover, 
the  place  and  conditions  under  which  the  statement  was  made 
were  not  such  as  to  permit  her  to  express  any  dissent.  (See 
Wilkins  v.  Stidger,  22  Cal.  231 ;  83  Am.  Dec.  64.) 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Van  Dyke,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 
CXXV.    Cal.— 14. 
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[Sac  No.  610.    Department  One.— June  28,  1896.] 
ALFRED  DAVIS,  Appellant,  v.  C.  A.  POST,  Auditor,  Re- 
spondent. 

CoiIFBlTBATIOir   OF    SUFBBVISOBS   AS    BOAD   OOMHISSIONBBS— BSPSAX.   OV 

Code  Pbovisioit — County  Govebnmkwt  Act— oonstitutiowalitt 
—Mandamus.— Section  2641  of  the  Political  Code,  regulating  the 
compensation  of  supervisors  as  ex  oflitio  road  commisBioners,  as 
amended  March  9,  1S93,  was  repealed  hj  those  provisioiit  of  the 
County  Government  Act,  passed  March  24,  1893,  which  were  in- 
consistent, therewith,  and  to  which  there  is  no  valid  constitutional 
objection;  and  mandamus  will  not  lie  to  compel  the  issuance  of  a 
warrant  based  upon  that  section  of  the  Political  Code,  regardless  of 
whether  such  compensation  is  now  governed  by  section  195  of  the 
County  Gk>vemment  Act  of  1893,  or  by  section  191  of  the  County 
Government  Act  of  1897,  to  which  constitutional  objections  are 
urged,  which  are  not  passed  upon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
IksIuus  County.    WilUam  0.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  J.  Hazen,  for  Appellant. 

Subdivision  15  of  section  191  of  the  County  Government 
Act  of  1897  is  invalid,  because  not  constitutionally  passed,  as 
shown  by  the  journals  of  the  senate  and  assembly,  which  may 
be  consulted  by  the  court.  {Oakland  Paving  Co.,  v.  Hilton, 
69  Cal.  500;  513;  Gardner  v.  Collector,  6  Wall.  511;  County 
of  San  Mateo  v.  Southern  Pac.  R.  R.  Co.,  13  Fed.  Rep.  766 ; 
South  Ottawa  v.  Perkins,  94  U.  S.  260;  Post  v.  Supervisors, 
105  U.  S.  667.)  The  County  Government  Act  of  1897,  and 
that  of  1893,  as  respects  the  compensation  of  supervisors  as 
road  commissioners,  are  both  unconstitutional  and  void,  as 
being  local  and  special  legislation,  providing  rules  for  differ- 
ent counties,  in  an  arbitrary  and  capricious  manner,  and  tak- 
ing effect  at  different  times  in  different  counties.  (Miller  r. 
Kister,  68  Cal.  142;  Darcy  v.  San  Jose,  104  Cal.  642;  Den- 
man  V.  Broderick,  111  Cal.  96;  People  v.  Johnson,  95  Cal. 
471 ;  State  v.  Boice,  140  Ind.  506. )  Section  2641  of  the  Polit- 
ical Code  has  not  been  repealed,  and  governs  this  case. 

L.  W.  Fulkerth,  for  Respondent. 

The  journals  of  the  legislature,  if  consulted,  ¥dll  show 
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that  subdivision  15  of  section  191  of  the  County  Government 
Act  of  1897  was  constitutionally  enacted.  Neither  section 
191  of  that  act  nor  section  195  of  the  County  Government 
Act  of  1893  is  local  or  special.  The  counties  were  properly 
classified  for  the  regulation  of  the  compensation  of  officers 
in  the  different  classes.  {Longan  v,  Solano  County,  65  Cal. 
122;  Hale  v.  McOettigan,  114  Cal.  112.)  Section  2641  of  the 
Political  Code  is  not  in  force,  and  cannot  be  the  basis  of  a 
mandamus  to  the  auditor. 

GAROUTTE,  J.— The  opinion  of  the  trial  court  in  this 
case  is  clear,  concise,  and  conclusive  upon  all  the  questions 
involved  in  this  appeal,  save  a  single  one,  and  that  question 
is  now  raised  for  the  first  time.    The  opinion  is  as  follows : 

"This  is  an  application  for  a  writ  of  mandate  to  compel 
the  defendant,  the  county  auditor,  to  draw  his  warrant  in 
favor  of  the  plaintiff  for  the  sum  of  thirty-four  dollars  and 
twenty  cents  claimed  by  plaintiff  to  be  due  him  for  mileage 
as  road  commissioner,  for  the  month  of  April,  1897.  On 
the  argument  the  contention  of  the  plaintiff  was  that  he  was 
entitled  to  receive  for  his  services  as  road  commissioner 
twenty  cents  a  mile,  not  exceeding  in  any  year  three  hun- 
dred dollars,  as  provided  by  section  2641  of  the  Political 
Code,  as  amended  in  1893;  while  defendant  claimed  that 
plaintiff  is  entitled  to  receive  only  his  actual  expenses  while 
supervising  the  roads  of  his  district,  not  exceeding  ten  dol- 
lars in  any  one  month,  as  provided  by  subdivision  15  of 
section  191  of  the  county  government  law  of  1897.  The 
county  government  law  of  1897  being  the  latest  enactment 
on  the  subject,  must  control,  if  it  be  a  valid  law.  But  plain- 
tiff contends  that  section  191  was  never  passed  by  the  two 
houses  of  the  legislature,  that  the  court  can  examine  the 
journals  of  the  houses  to  see  if  the  section  was  duly  passed ; 
and  further,  that  if  duly  passed  the  law  of  1897  is  in  contra- 
vention of  the  constitution.  On  none  of  these  propositions 
do  I  express  an  opinion,  because  it  may  be  conceded  that 
no  law  was  passed  on  the  subject  in  1897,  and  still  I  do  not 
think  plaintiff  is  entitled  to  the  writ.  Section  2641  of  the 
Pohtical  Code  was  amended  March  9,  1893,  and  the  amend- 
ment took  effect  immediately.    The  county  government  law 
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of  1893  was  passed  March  24,  1893,  and  took  effect  in  Jan- 
uary, 1895.  That  portion  of  the  act  of  1893  relating  to  this 
county  declares  that  supervisors  shall  receive  a  salary  of  six 
hundred  dollars  a  year  and  mileage  in  going  to  the  place 
of  meeting  of  the  board,  and  makes  no  provision  for  any 
compensation  for  their  services  as  ex  officio  road  commis- 
sioners. By  the  act  of  1893  the  salary  of  supervisors,  as 
such,  is  fixed  at  a  certain  sum  and  an  additional  amount  al- 
lowed them  as  road  commissioners  in  a  number  of  counties, 
and  these  additional  amounts  are  different  from  the  com- 
pensation fixed  in  the  section  of  the  Political  Code,  and  the 
reasonable  construction  of  the  act  is  that  where  the  intention 
was  to  pay  them  anything  for  their  services  as  ex  officio 
road  commissioners  such  intention  found  expression  in  the 
act  itself.  Indeed,  section  216  provides  that  'the  salaries 
and  fees  provided  for  in  this  act  shall  be  in  full  compensa- 
tion for  all  services  of  every  kind  and  description  rendered 
by  the  officers  therein  named,  either  as  oflScers  or  ex  officio 
officers,  their  deputies  and  assistants,  unless  in  this  act  other- 
wise provided/  And  section  236  declares  that  *all  acts  and 
parts  of  acts  inconsistant  with  this  act  are  hereby  repealed.' 

^The  supervisors  are  ex  officio  road  commissioners.  This 
act  of  1893  provides  for  the  payment  of  the  road  commis- 
sioners in  some  counties  of  a  per  diem,  in  others  of  mileage, 
and  in  others,  of  which  this  county  is  one,  simply  for  the 
salary  of  the  supervisor,  with  the  general  provision  that 
the  salary  provided  for  is  to  be  in  full  for  all  services  rend- 
ered by  the  officers  named  in  the  act  either  as  officers  or  ex 
officio  officers.  The  section  of  the  Political  Code  provides 
for  the  payment  of  all  road  commissioners  at  the  rate  of 
twenty  cents  a  mile.  The  laws  are  clearly  inconsistent  in 
this  matter,  and  the  act  of  1893  being  the  latest  will  prevail. 
I  do  not  say  that  the  county  government  law  of  1893  is 
now  the  law ;  but  only  that  if  the  law  of  1897  was  not  really 
I)assed  by  the  legislature,  then  the  law  of  1893  will  prevail 
over  the  section  of  the  Political  Code,  because  the  latest  ex- 
pression of  the  legislative  will." 

It  is  now  insisted  that  the  County  Government  Act  of 
1893  is  unconstitutional,  and  therefore  the  aforesaid  section 
of  the  Political  Code  was  not  repealed  Jjw  that  act.     We 
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find  no  constitutional  objection  to  section  195  of  the  County 
Government  Act  of  1893.  The  objections  made  by  appellant 
to  subdivision  15  of  section  191  of  the  act  of  1897,  even  con- 
ceding them  to  be  sound  in  law,  cannot  be  taken  to  the  act 
of  1893,  as  there  are  no  such  provisions  in  that  act. 
Fop  the  foregoing  reasons  the  judgment  is  affirmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 


[S.  P.  No.  1004.    Department  Two.— June  23,  1899.] 
J.  E.  CLUNE,  Appellant,  v.  H.  W.  QUITZOW,  Respondent. 

Trial — Failube  of  Plaintiff  to  Appear — Counterclaim — ^Dismissal 
— Judgment  upon  Merits. — ^Upon  issue  joined  in  an  action  to 
recover  money,  where  the  defendant  has  set  up  a  counterclaim, 
plaintiff  is  not  entitled  to  a  dismissal  of  the  action,  under  section 
681  of  the  Code  of  Civil  Procedure,  without  the  consent  of  the  de- 
fendant; and,  upon  failure  of  the  plaintiff  to  appear  at  the  trial, 
the  defendant  is  not  bourd  to  take  a  dismissal  of  the  action, 
though  he  might  do  so,  but  he  has  the  right,  under  section  581  of 
that  code,  to  proceed  with  the  case,  in  the  absence  of  the  plaintiff, 
unless  the  court  for  good  cause  otherwise  directs,  and  to  have  a 
judgment  entered  upon  the  merits  finally  disposing  of  the  case; 
and  it  is  not  error  for  the  court  to  grant  such  Judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  James  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Sullivan  &  Sullivan,  and  P.  L.  Koscialowski,  for  Appel- 
lant. 

H.  W.  Quitzow,  and  Sawyer  &  Burnett,  for  Respondent. 

HAYNES,  C. — This  action  was  based  upon  three  separate 
causes  of  action  to  recover  certain  sums  of  money.  The  de- 
fendant answered,  putting  the  facts  in  issue,  and  sought  to 
recover  from  the  plaintiff  four  hundred  and  four  dollars 

and  thirty-seven  cents.     Plaintiff  failed  to  appear  at  the 
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trial.  The  defendant,  as  appears  from  the  judgment,  was 
sworn  and  examined  as  a  witness,  and  the  court  thereupon 
entered  judgment  that  plaintiff  ''do  take  nothing  by  his 
his  said  action  as  against  H.  W.  Quitzow,  defendant,  but 
that  judgment  be,  and  the  same  is  hereby,  entered  herein 
in  favor  of  the  defendant  for  his  (defendant's)  costs  and 
disbursements  incurred  in  this  action,  amounting  to  the  sum 
of  ten  dollars." 

The  plaintiff  appeals  from  the  judgment,  upon  the  judg- 
ment-roll, contending  that:  "Plaintiff  having  failed  to  ai>- 
pear  at  the  trial,  having  offered  no  proofs,  and  having  in 
effect  abandoned  the  case,  the  judgment  should  have  been 
a  judgment  of  dismissal,  and  not  on  the  merits." 

Appellant  relies  upon  sections  581  and  582  of  the  Code 
of  Civil  Procedure.  Section  581  contains  six  subdivisions, 
setting  out  the  circumstances  under  which  an  action  may 
be  dismissed,  or  a  nonsuit  entered.  Under  subdivision  3 
the  defendant  might  have  had  the  action  dismissed,  but  he 
was  not  bound  to  do  so.  The  plaintiff  could  not  have  had 
the  action  dismissed,  under  this  section,  without  the  consent 
of  the  defendant,  because  aflfirmative  relief  was  sought  by 
the  answer.  Section  582  provides:  "In  every  case,  other 
than  those  mentioned  in  the  last  section,  the  judgment  must 
be  upon  the  merits." 

Section  594  of  the  Code  of  Civil  Procedure  provides: 
"Either  party  may  bring  an  issue  to  trial,  or  to  a  hearinpr, 
and  in  the  absence  of  the  adverse  party,  unless  the  court, 
for  good  cause,  otherwise  direct,  may  proceed  with  his  caso, 
and  take  a  dismissal  of  the  action,  or  a  verdict,  or  judgment, 
as  the  case  may  require." 

It  was  the  right  of  the  defendant,  under  the  provisions  of 
said  section,  to  proceed  with  the  case,  and  to  have  a  judgment 
entered  finally  disposing  of  the  case,  and  the  court  did  not 
err  in  granting  it. 

I  advise  that  the  judgment  be  affirmed. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.      McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[8.  r  Ko.  1108.    DqMtrtBM&t  Two.— June  23,  1899.] 

LUCINDA  SWAIN,  Appellant,  v.  DAVID  JACKS,  Ee- 

spondent. 

CoHTEAOT   €V   Siia— TnUB   UKDEB    FOSBOLOSUBB--P^YiaCNT    BT    MOBT- 

OAeoB-— ConnnnoNAi.  FBOTisions — Constbuctiov. — ^A  contract  pro- 
Tidiqg  tlutt  a  mortgagee,  upon  payment  of  two  thousand  dollars  by 
one  of  two  mortgagors  would  bid  in  the  mortgaged  premises  under 
foreclosure,  for  the  full  amount  of  the  mortgage  debt  of  four  thou- 
sand dollars,  interest,  costs  and  expenses,  and,  if  there  was  no 
redemption,  would,  upon  payment  within  six  months  of  the  residue 
of  the  bid,  with  interest,  after  deducting  the  payment  made,  as- 
sign the  certificate  of  sale  to  such  mortgagor,  or  would,  within 
thirty  days  after  obtaining  a  deed,  convey  the  property  to  him, 
upon  payment  of  the  full  amount  of  the  original  bid,  with  interest, 
taxes,  et  cetera,  crediting  therecm  a  first  mortgage  to  be  executed 
for  four  thousand  dollars,  upon  terms  and  conditions  specified,  time 
being  of  the  essence  of  the  contract,  and  that,  in  case  of  redemp- 
tion by  a  third  party,  the  contract  should  end,  and  the  two  thou- 
sand dollars  should  be  repaid — is  not  to  be  construed  as  an  ordi- 
nary, simple  contract  for  the  sale  of  land,  with  a  payment  of  two 
thousand  dollars  made  thereon,  as  part  of  the  purchase  price. 

Id. — GoKsnoBULTioN  roi  Patment— Conditiok  of  Rbootert  Back.— 
The  relieying  of  the  mortgagor,  under  such  contract,  from  any 
deficiency  judgment,  was  a  consideration  for  the  payment  of  the 
two  thousand  dollars;  and  if  the  contract  is  not  rescinded,  the 
money  paid  cannot  be  recoyered  back  upon  any  other  condition 
than  that  of  the  redemption  by  a  third  party  specified  in  the 
contract. 

Id.— Oms  or  Pebtobmaivob  bt  Pcbchasbb — ^Absence  or  Vendob  Fbom 
State — Excuse. — Under  a  contract  of  sale,  where  there  was  no 
tender  or  offer  of  performance  by  the  purchaser  at  any  time;  the 
fact  that  the  vendor  was  absent  from  the  state,  when  performance 
by  the  purchaser  was  required,  can  not  excuse  or  render  impossible 
an  offer  of  performance,  which  might  be  made,  in  such  case,  under 
the  terms  of  section  1489  of  the  Civil  Code. 

Id. — Effobts  cr  Pubchaseb  to  Cobbebpond — ^Rescibbioit — ^Regoyeby  op 
Payment. — ^Mere  ineffectual  efforts  of  the  purchaser,  by  corre- 
spondence and  inquiry,  to  communicate  with  the  absent  vendor,  and 
to  seek  performance  of.  the  contract  from  the  vendor,  does  not 
render  the  failure  of  the  vendor  to  comply  with  the  contract  with- 
in the  cime  limited  an  election  to  rescind  the  agreement  on  his 
part,  or  authorize  the  recoveiy  back  of  tne  money  paid  under  tlie 
termB  ol  t^  eootract  by  tlie  porchaaer.  -  ^         . 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    John  Reynolds,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  V.  Morehouse,  and  F.  J.  Hambly,  for  Appellants. 

Time  being  of  the  essence  of  the  contract,  and  both  parties 
having  failed  to  perform,  the  money  paid  may  be  recovered. 
{Drew  V,  Pedlar,  87  Cal.  443 ;  22  Am.  St.  Rep.  257 ;  Cleary  v. 
Folger,  84  Cal.  316;  18  Am.  St.  Rep.  187 ;  White  v.  Buell,  90 
Cal.  177.)  It  appearing  that  a  tender  and  demand  of  a  deed 
would  be  of  no  avail,  it  was  excused.  (Merrill  v.  Merrill,  95 
Cal.  SS4;Dowd  v.  Clarke,  54  Cal.  48;  Wood  v.  McDonald,  66 
Cal.  547.) 

Francis  E.  Spencer,  for  Respondent. 

The  facts  do  not  excuse  the  absence  of  a  formal  offer  to  per- 
form, which  might  have  been  made  under  very  condition  al- 
leged to  have  existed,  and  the  pleading  is  insufficient  to  show 
ail  excuse.  (Civ.  Code.  sec.  1489,  subd.  3;  Samuel  v.  Allen, 
98  Cal.  406 ;  Smith  v.  Smith,  25  Wend.  405.)  The  complaint 
must  set  out  the  facts  showing  a  tender  or  valid  offer  to  per- 
form. (Duff  V,  Fisher,  15  Cal.  381 ;  Heine  v.  Treadwell,  72 
Cal.  221 ;  Townsend  v.  Tufts,  95  Cal.  261 ;  29  Am.  St.  Rep. 
107.) 

McFARLAND,  J. — ^A  demurrer  to  the  amended  complaint 
was  sustained  in  the  court  below,  and  judgment  went  for  de- 
fendant.   Plaintiff  appeals. 

The  action  is  to  recover  two  thousand  dollars  alleged  to 
have  been  received  by  defendant  for  the  use  of  plaintiff.  The 
alleged  cause  of  action  is  founded  upon  a  written  contract,  set 
out  in  full  in  the  complaint,  between  defendant  and  one  De- 
vendorf  (plaintiff's  assignor),  executed  February  14,  1892. 
The  contract  is,  in  substance,  as  follows :  It  recitas  that  Jacks 
had  brought  an  action  for  the  foreclosure  of  a  mortgage  exe- 
cuted to  him  by  Devendorf  and  one  Capp,  dated  June  22, 
1887,  for  four  thousand  dollars,  with  interest  at  eight  per 
cent  per  annum,  compounded  semi-annually,  and  that  Jacks 
proposed  to  proceed  to  judgment  and  have  the  mortgaged 
premises  sold.    Then  Devendorf  agrees  to    pay   Jacks  two 

thousand  dollars  <upon  the  latter's  agreement  >to  bid  in  the 
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premises  at  the  foreclosure  sale  for  the  amount  of  the  judg- 
ment; and  Jacks  agrees  that  upon  the  payment  to  him  of  the 
two  thousand  dollars  he  will  bid  in  the  premises  "for  the  full 
amount  of  his  judgment,  claim,  interest,  costs,  and  expenses 
of  said  action."  Jacks  further  agrees  that  in  the  event  that 
no  redemptioner  shall  redeem  from  the  sale  within  six 
months,  if  Devendorf,  within  the  redemption  period,  shall 
pay  him  the  full  amount  which  he  had  bid,  less  the  said  sum 
of  two  thousand  dollars,  with  interest  on  the  balance,  et 
cetera,  he  will  assign  to  Devendorf  the  certificate  of  purchase. 
Jacks  further  agrees  that  in  case  no  redemption  is  made,  and 
Devendorf  also  fails  to  pay  said  balance  within  the  six 
months.  Jacks  will,  at  any  time  within  thirty  days  after  he 
shall  receive  a  sherifif's  deed,  upon  payment  to  him  by  Deven- 
dorf of  the  full  amount  of  the  original  bid,  with  interest, 
taxes,  et  cetera,  execute  and  deliver  to  Devendorf,  or  anyone 
he  may  appoint,  a  deed  conveying  all  the  interest  and  estate 
the  premises  acquired  by  him  by  the  sheriff's  deed ;  Deven- 
dorf, however,  to  pay  all  taxes,  costs,  expenses,  et  cetera, 
which  Jacks  may  have  incurred,  with  interest  on  the  same  at 
eight  and  one-half  per  cent  per  annum,  and  all  costs  and 
expenses  for  drawing  and  recording  papers,  et  cetera;  and 
Jacks  also  agrees  that  he  will  receive  in  part  payment  of  the 
purchase  money  the  promissory  note  of  the  purchaser  for  the 
sum  of  not  exceeding  four  thousand  dollars,  payable  two  years 
after  date,  with  interest,  and  with  other  conditions  not  nec- 
essary to  be  named  —  the  promissory  note  to  be  secured  by  a 
first  mortgage  on  the  premises.  It  is  then  provided  as  fol- 
lows: "Time  is  of  the  essence  of  this  contract;  and  after  the 
expiration  of  thirty  days  from  the  date  of  said  sheriff's  deed 
all  of  the  rights  of  said  Devendorf  accruing  by  virtue  of  this 
agreement  shall  absolutely  cease  and  determine."  It  is  also 
further  provided  that  "in  case  a  redemption  shall  be  made 
from  said  Jacks  by  any  party  entitled  thereto,  within  the  time 
allowed  by  law,  and  for  the  full  amount  bid  by  said  Jacks  at 
said  sheriff's  sale,  with  two  per  cent  per  annum  thereon,  up 
to  the  time  of  redemption,  then  and  in  that  case  said  Jacks 
shall  repay  the  said  Devendorf  the  sum  of  two  thousand  dol- 
lars. It  is  further  provided  that  if  said  real  estate  shall  be  bid 
in  by  any  other  person  at  said  sheriflf's  sale  for^  the  full 
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amount  of  said  Jack's  judgment,  interest,  costs,  and  expenses, 
then  this  agreement  to  be  void  and  of  no  furUier  eflfect" 

It  is  averred  in  the  complaint  that  thereafter,  on  or  about 
April  22, 1892,  Devendorf  assigned  all  his  rights  and  equities 
under  the  contract  to  the  plaintiff  herein ;  and  that  Jacks  rec- 
ognized the  plaintiff  as  such  assignee,  and  placed  her  in  posr- 
session  of  the  premises  as  a  person  entitled  to  all  the  rigihts  of 
Devendorf  under  the  contract.  It  is  further  averred  that 
thereafter  the  sheriff's  sale  took  place,  and  Jacks  bid  in  the 
land  for  the  full  amount  of  his  claim,  and  that  the  plaintiff 
paid  two  thousand  dollars  to  him  on  or  about  the  said  twenty- 
second  day  of  April,  1892 ;  and  that  no  one  having  redeemed 
within  the  statutory  period,  the  sheriff  executed  the  deed  of 
the  premises  to  Jacks.  It  is  then  averred  that  within  thirty 
days  after  the  execution  of  the  sheriff's  deed  plaintiff  "was 
ready,  willing,  and  able  to  comply  in  all  respects  with  the  above 
quoted  terms,  conditions,  and  provisions  of  said  contract,  and 
repay  the  moneys  therein  required  to  be  paid,  and  to  receive 
said  conveyance  of  said  premises  from  said  Jacks,  and  to 
make  and  execute  and  deliver  to  him  the  note  and  mortgage 
provided  to  be  given  by  her,  but  the  said  plaintiff,  Lucinda  J. 
Swain,  avers  that  the  said  Jacks,  on  his  part,  utterly  failed 
and  neglected  to  perform  or  offered  to  perform  his  part  of 
said  contract,  or  make,  or  execute,  or  deliver,  or  offer  to  de- 
liver said  deed;  but,  on  the  contrary,  by  his  acts  and  negli- 
gence made  impossible  the  performance  of  said  contract  by 
said  plaintiff."  The  said  "acts  and  negligence"  are  then 
averred  to  be  these :  That  during  said  period  of  thirty  days 
and  for  some  weeks  prior  thereto,  and  for  several  months 
thereafter,  the  said  Jacks  was  absent  from  the  state  of  Califor- 
nia in  some  portion  of  the  eastern  states  unknown  to  said 
plaintiff,  and  that  during  his  said  absence  the  said  Jacks  left 
and  had  no  agent  or  attorney-in-fact  within  the  state  of  Cal- 
ifornia empowered  to  execute  any  of  the  terms  of  said  con- 
tract, or  to  make  or  deliver  said  deed,  or  receive  said  money 
or  said  note  and  mortgage  of  said  plaintiff" ;  and  that  during 
said  thirty  days  she  "made  every  reasonable  and  proper  ef- 
fort by  correspondence  and  by  inquiry  to  find  and  communi- 
cate with  said  Jacks,  and  to  procure  the  completion  of  th^ 
terms  of  said  contract  and  the  title  in  her  to  the  said  prop- 
erty, and  she  was  totally  unable  so  to  do."    It  k  then  averred 

Digitized  by  LjOOQ IC 


June,  1899.]  Swain  v.  Jacks.  210 

that,  'T>y  reason  of  the  facts  aforesaid,"  plaintiff  was  pre- 
vented from  performing  her  part  of  the  contract,  and  defend- 
ant failed  to  perform  or  offered  to  perform  his  part  thereof, 
and  thereby  "elected  to  rescind"  said  agreement,  and  that 
the  same  was  thereby  rescinded,  and  that  "the  failure  of  both 
plaintiff  and  defendant  to  comply  with  the  terms  thereof 
within  thirty  days,  as  therein  proAdded,"  terminated  the  con- 
tract, and  that  the  same  has  thereby  become  at  an  end.  It 
is  then  averred :  "That  by  reason  of  the  facts  aforesaid  plain- 
tiff alleges  that  said  defendant  received  from  said  plaintiff 
the  sum  of  two  thousand  dollars  to  the  use  of  said  plaintiff." 
The  demurrer  was  properly  sustained.  It  will  be  observed 
that  there  is  in  the  contract  an  express  provision  that  Jacks 
shall  repay  the  two  thousand  dollars,  and  the  contract  shall 
end,  in  the  event  of  a  redemption  by  a  third  party ;  and  that 
there  is  no  other  provision  whatever  for  the  repayment  of 
the  money.  There  was  evidently  a  consideration  for  the  pay- 
ment of  the  two  thousand  dollars  by  Devendorf  in  the  fact 
that  Jacks  was  to  bid  the  whole  amount  of  his  claim  and 
thereby  relieve  the  former  from  any  deficiency  judgment; 
and,  as  a  corollary  to  this,  it  was  agreed  that  if  some  third 
person  should  redeem  by  paying  the  full  amount  of  Jack's 
bid,  with  interest,  percentage,  et  cetera,  so  that  Jack's  entire 
claim  should  be  satisfied  without  the  aid  of  the  two  thousand 
dollars  paid  by  Devendorf,  then  the  last-named  sum  of  money 
should  be  repaid  to  Devendorf.  But  this  event,  upon  the 
happening  of  which  the  money  was  to  be  repaid,  never  oc- 
curred. Therefore,  appellant  is  not  justified  in  taking  the 
position  that  the  contract  should  be  treated  as  an  ordinary, 
simple  contract  to  sell  land  where  there  has  been  part  pay- 
ment of  the  purchase  price.  But  if  this  view  could  be  taken 
of  it,  still  the  complaint  is  insufficient,  because  no  tender  of 
performance  of  her  part  of  the  contj'act  was  made  within  the 
thirty  days,  or  at  any  time.  (See  Townsend  v.  Tuffs,  95  Cal. 
257,  29  Am.  St.  Rep.  107,  which,  on  this  point,  is  nearly 
identical  with  the  case  at  bar;  also  Scott  v.  Olenn,  98  Cal. 
168,  and  cases  there  cited.)  No  sufficient  excuse  is  alleged  for 
not  making  the  tender ;  section  1489  of  the  Civil  Code  pre- 
scribes how  a  tender  shall  bo  made  imder  the  circumstances 
set  forth  in  the  complaint.    (Samuel  v.  Allen,  98  Cal.  406.) 
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Tlic  facts  averred  do  not  constitute  a  recission  of  the  contract 
by  respondent.  {Eaile  v.  Smith,  113  Cal.  661,  and  cases 
there  cited;  Ohck  v.  Howard,  etc.  Co,,  123  Cal.  1;  69  Am. 
St.  Rep.  17.) 

The  judgment  appealed  from  is  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


[6.  F.  No.  1006.    Department  Two.— June  23,  1899.] 

MARGARET  E.  BANE,  Administratrix,  etc..  Respondent, 
V.  M.  H.  PEERMAN,  Appellant. 

Claim  and  Deltveby— Insufficient  Complaint — ^Pabt  Ownership. — 
A  complaint  in  an  action  of  claim  and  delivery,  which  merely  avers 
the  past  ownership  by  the  plaintiff  of  the  personal  property  claimed 
on  the  day  of  the  seizure  thereof  by  the  defendant,  and  a  de- 
mand of  possession  on  that  day,  and  does  not  aver  any  continued 
or  present  ownership  or  right  of  possession  or  the  plaintiff,  is 
not  aided  by  an  averment  that  defendant  "still  unlawfully  with- 
holds and  detains  said  goods  and  chattels,"  and  is  insufficient  to 
sustain  a  cause  of  action,  or  to  support  a  judgment  for  the  plaintiff. 

Id. — OwNEBSHiP  at  Commencement  op  Action — Findings  Outside  oi 
Issues. — Such  complaint  cannot  be  supported  or  cured  by  findings 
outside  of  the  issues,  setting  forth  the  ownership  and  right  of 
possession  of  the  plaintiff  at  the  commencement  of  the  action. 
Findings  of  fact  must  have  a  basis  in  the  pleadings  and  be  within 
the  issues,  and  can  never  cure  the  absence  of  an  essential  allega- 
tion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sono- 
ma County.    S.  K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opmion. 

A.  B.  Ware,  and  Thomas  Rutledge,  for  Appellant. 

R.  M.  Swain,  and  Barham  &  Miller,  for  Respondent. 

HAYNES,  C. — Since  this  appeal  was  taken  respondent, 
D.  C.  Bane,  died,  and  Margaret  E.  Bane,  administratrix  of 
his  estate,  has  been  substituted  by  this  court  as  plaintiff  and 
respondent. 

This  action  is  in  claim  and  delivery.  Findings  and  judg- 
ment were  in  favor  of  the  plaintiff,  and  the  defendant  ap- 
peals from  the  judgment  on  the  judgment-roll. 
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It  IB  contended  by  appellant  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  findings  are  defective  and  do  not  support  the  judg- 
ment. 

The  complaint  alleges:  "That  on  the  ninth  day  of  July, 
1896,  said  plaintiff  was  the  owner  and  entitled  to  the  im- 
mediate possession  of  all  the  following  goods  and  chaltels: 

that  the  said  defendant  on  the  ninth  day  of  July, 

1896,  at  Santa  Rosa,  Sonoma  coimty,  without  plaintiff's 
consent,  and  wrongfully,  took  said  goods  and  chattels  from 
the  possession  of  plaintiff,  and  has  continously  retained  the 
same."  A  demand  is  alleged  to  have  been  made  "on  the 
ninth  day  of  July,  1898,"  for  possession  of  said  goods,  and 
that  defendant  "still  unlawfully  withholds  and  detains  said 
goods  and  chattels,"  et  cetera.  The  complaint  was  sworn  to 
and  filed  on  July  23,  1896. 

The  defects  in  the  complaint  in  this  case  cannot  be  dis- 
tinguished from  those  considered  in  Truman  v.  Young,  121 
Cal.  490,  and  upon  the  authority  of  that  case,  and  others 
there  cited,  we  conclude  that  it  does  not  state  a  cause  of 
action. 

Respondant  contends,  however,  that  the  defective  allega- 
tions in  the  complaint  are  cured  by  the  findings.  But  here 
there  is  a  total  failure  to  allege  that  the  plaintiff  was  the 
owner  of  the  property  ana  entitled  to  its  possession  at  the 
time  the  action  was  commenced,  und  not  a  defective  allega- 
tion that  he  was  the  owner  and  entitled  to  the  possession  at 
that  time.  Sufficient  findings  to  support  a  judgment  must 
have  a  basis  in  the  pleadings,  and  never  cure  the  absence  of 
an  essential  allegation.  Findings  of  fact  must  be  within  the 
issues,  and  there  was  no  issue  to  the  ownership  and  right  of 
possession  when  the  action  was  commenced.  The  issue  as  to 
the  ownership  and  right  of  possession  on  the  ninth  of  July 
was  immaterial. 

I  advise  that  the  judgment  appealed  from  be  reversed,  with 
leave  to  the  plaintiff  to  amend  the  complaint. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  reversed,  with  leave  to  the  plaintiff  to 
amend  the  complaint. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[S.  F.  No.  1065.    Department  Two.— June  23,  1899.] 

HERMAN  MESENBURG,  Eespondent,  v.  JAMES  DUNN, 

Appellant. 

Action  to  Annttl  Contraots  of  Sale — ^Fbaud— K»ooveby  of  Pur- 
chase Money — Equttt  Jubisdiotion — Jury  Triaz.. — ^In  an  action 
by  a  purchaser  under  contracts  for  the  sale  of  lands,  to  have  them 
annulled  on  the  ground  of  false  representations  inducing  the  pur- 
chase, and  to  recover  back  the  purchase  money  paid,  the  court,  as 
a  court  of  equity,  has  jurisdiction  of  the  main  action,  and  a  gen- 
eral jury  trial  of  all  the  issues  cannot  be  demanded  in  the  action. 
Where  no  issue  is  raised  as  to  the  amount  of  money  paid  under 
the  contract,  and  the  answer  merely  denies  the  false  repreflenta- 
tions,  there  is  no  issue  upon  which  a  jury  trial  can  be  demanded, 
and  the  court,  upon  determining  the  issues  in  favor  of  the  plaintiff, 
may  award  full  relief,  to  prevent  further  litigation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Daniel  Titus,  for  Appellant. 

The  action  is  one  at  law  to  recover  money  paid ;  but  if  it 
combines  both  equitable  and  legal  remedies,  the  defendant 
is  entitled  to  a  jury  trial  of  the  facts  upon  which  the  legal 
remedy  depends.  {Hughes  v,  Dunlap,  91  Cal.  385;  New- 
man V.  Duane,  89  Cal.  598 ;  Haines'  Appeal,  73  Pa.  St.  172 ; 
iVomV  Appeal,  64  Pa.  St.  281;  Tillmass  v.  Marsh,  67  Pa.  St 
508;  Coal  Co.  v,  Snowden,  42  Pa.  St.  488;  82  Am.  Dec.  530; 
Pomeroy's  Equity  Jurisprudence,  sec.  116.) 

Otto  Tum  Suden,  for  Respondent. 

The  jurisdiction  was  in  equity  (Loaiza  v.  Superior  Court, 
85  Cal.  11;  20  Am.  St.  Rep.  197),  which  could  afford  com- 
plete relief,  to  prevent  future  litigation  (Watson  v.  Sutro,  86 
Cal.  529) ;  and  the  parties  were  not  entitled  to  a  jury  trial  of 
the  issues  joined.  (Fish  v.  Benson,  71  Cal.  435;  Wheelock 
V.  Godfrey,  100  Cal.  585;  Churchill  v,  Baumann,  104  Cal. 
372 ;  Crocker  v.  Carpenter,  98  Cal.  418. )  r-        t 
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McFARLAND,  J. — This  is  an  appeal  by  defendant  from 
a  judgment  in  favor  of  the  plaintiff;  and  the  only  point  made 
for  a  reversal  is  that  the  court  erroneously  denied  api>el- 
lant's  demand  for  a  jury  trial. 

It  is  averred  in  the  complaint  that  plaintiff  was  induced 
by  false  representations,  which  are  set  forth,  to  enter  into 
certain  written  contracts  with  defendant  by  which  he  agreed 
to  purchase  certain  lands  from  the  defendant,  and  that  he 
paid  to  defendant  as  a  part  of  the  purchase  price  the  sum 
of  seven  hundred  and  sixty  dollars ;  and  he  prays  for  a  decree 
of  the  court  declaring  said  contracts  null  and  void ;  and  also 
that  he  have  judgment  for  said  seven  hundred  and  sixty  dol- 
lars. The  demand  for  a  jury  was  general  and  embraced  the 
whole  case,  the  language  being,  "demands  a  JRiry  and  that 
said  cause  be  tried  by  a  jury."  The  main  purpose  of  the 
action  to  wit,  to  have  the  contracts  declared  null  and  void, 
clearly  brought  that  part  of  the  action  within  equitable  jur- 
isdiction; and  under  no  view  was  the  defendant  entitled  to 
have  the  whole  case  tried  by  a  jury.  But,  waiving  that  point, 
his  demand  for  a  jury  was,  upon  general  principles,  properly 
denied.  The  recovery  of  the  part  payment  made  imder  the 
contract  was  merely  incidental  to  the  main  issue,  and  the 
court,  as  a  court  of  equity  having  jurisdiction  of  the  main 
action,  properly  determined  the  whole  controversy  so  as  to 
prevent  futile  litigation,  no  issue  being  raised  except  as  to 
the  matters  upon  which  plaintiflf  founded  his  demand  for  the 
equitable  interposition  of  the  court.  In  his  answer  the  appel- 
lant merely  denied  the  alleged  facts  as  to  the  false  representa- 
tion, and  no  issue  is  raised  as  to  the  amount  of  money  paid 
on  the  contract;  and,  therefore,  it  is  not  a  case  where  a  legal 
defense  strictly  cognizable  in  a  court  of  law  is  made  to  a 
complaint  which  is  in  form  a  bill  of  equity,  and  is  unlike 
Donahue  v.  Meiater,  88  Cal.  121 ;  22  Am.  St.  Rep.  283 ;  New- 
man V.  Duane,  89  Cal.  597,  and  other  cases  cited  by  appel- 
lant. The  case  at  bar  is  within  the  principles  declared  in 
Crocker  v.  Carpenter,  98  Cal.  418,  where  some  of  the  cases 
cited  by  appellant  are  reviewed  and  distinguished  from  cases 
like  the  present  one. 

The  judgment  appealed  from  is  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  conourred.         n^r^r^\c> 
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[S.  F.  No.  1045.     Department  One.— June  24,  1899.] 

WILLIAM  KNOWLES,  Respondent,  v.  E.  J.  BALDWIN, 

Appellant. 

Mechanics'  Liens — Deferred  Payment  to  Contractor — Proviso 
Against  Liens — Filing  op  CJontractoe's  Lien. — ^A  provision  in 
a  building  contract  which  is  framed  in  compliance  with  swtion 
1184  of  the  Code  of  Civil  Procedure,  that  the  laat  payment  oi 
twenty-five  per  cent  of  the  contract  price  should  become  due 
thirty-five  days  after  the  completion  and  acceptance  of  the  builil- 
ing.  "provided  said  building  and  premises  were  free  and  t-lenr 
from  all  liens  and  incumbrances  arising  from  or  created  or  placed 
thereon  by  said  contractor,"  does  not  preclude  the  filing  of  a  lion 
by  the  contractor  before  the  expiration  of  the  thirty-five  day», 
under  section  1187  of  that  Code. 

Id. — Giving  of  Credit — Effect  upon  Lien. — ^The  giving  of  credit  for 
a  longer  period  does  not  affect  the  time  within  which  the  notice  of 
lien  must  be  filed;  but  under  section  1190  of  the  Code  of  Civil 
Procedure,  if  credit  is  given  by  the  terms  of  the  contract,  suit 
may  be  brought  upon  the  lien  within  ninety  days  after  the  expira- 
tion of  the  credit. 

Id. — General  Demurrer — ^Rioiit  to  Relief. — ^Where  the  complaint 
for  the  foreclosure  of  the  lien  of  the  contractor  was  demurred  to 
generally,  the  demurrer  should  be  overruled  if  the  complaint  en- 
titles the  plaintiff  to  any  relief. 

Id. — Allowance  of  Interest. — ^The  contractor,  in  an  action  to  en- 
force his  lien,  is  entitled  to  interest  on  the  respective  payments 
to  be  made  under  the  contract,  from  the  dates  when  they  lie- 
came  due;  and  a  decree  directing  interest  only  as  of  the  date  of 
the  commencement  of  the  trial  is  to  the  prejudice  of  the  plaintiff, 
and  not  of  the  defendant. 

Id. — ^Date  of  Trial — Findings  of  Fact — Record  upon  Appeai- — 
Minute  Orders — Jltkjment  Roll. — ^The  recital  as  to  the  date  of 
the  commencement  of  the  trial  in  the  findings  of  fact  roust  pre- 
vail as  against  entries  of  minute  orders  appearing  in  the  tran- 
script under  the  certificate  of  the  clerk,  which  are  not  part  of  the 
judgment  roll,  and  which  cannot  be  considered  aa  part  ot  the 
record  upon  appeal  from  the  judgment  or  noticed  for  the  purpose 
of  contradicting  the  findings  of  fact. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edward  E.  Belcher, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Henry  I.  Kowalsky,  and  George  Hayford,  for  Appellant. 
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William  H.  Jordan,  for  Respondent. 

COOPER,  C. — Action  to  recover  for  balance  due  on  con- 
tract for  repairs,  labor,  et  cetera,  and  to  have  the  same  de- 
clared a  lien  on  premises  described  in  complaint.  Judgment 
for  plaintiflF.  Defendant  appeals  from  the  judgment  on  the 
judgment-roll  alone.  The  principal  point  on  which  defend- 
ant relies  is  the  order  of  the  court  below  overruling  defend- 
ant's demurrer  to  the  complaint.  The  complaint  was  in  two 
counts,  and  alleged  in  substance:  That  on  the  twenty-fifth 
day  of  August,  1896,  the  plaintiff  entered  into  a  written  con- 
tract with  defendant  by  the  terms  of  which  plaintiff  was  to 
make  certain  improvements  and  changes  in  the  building 
known  as  the  Baldwin  Hot^l,  situate  in  the  city  and  county 
of  San  Francisco,  upon  the  premises  described  in  the  com- 
plaint, for  the  sum  of  three  thousand  dollars,  to  be  paid  as 
follows:  Seven  hundred  and  fifty  dollars  when  the  basement 
should  be  ready  for  plastering,  seven  hundred  and  fifty  dol- 
lars when  the  plastering  should  be  completed,  seven  hundred 
and  iBfty  dollars  when  all  should  be  completed  and  accepted, 
and  the  final  payment,  "seven  hundred  and  fifty  dollars,  thir- 
ty-five days  after  completion  and  date  of  acceptance,  provided 
said  building  and  premises  were  free  and  clear  from  any  and 
all  liens  and  incumbrances  arising  from  or  created  or  placed 
thereon  by  the  said  contractor  or  any  person  claiming  to  have 
furnished  him  labor  or  materials  for  the  erection  and  com- 
pletion of  said  work."  That  the  work  was  fully  completed, 
according  to  the  contract,  on  December  8,  1896,  and  that  fif- 
teen hundred  dollars  had  been  paid,  and  no  more.  That  on 
the  fourth  day  of  January,  1897,  plaintiff  duly  filed  his  no- 
tice of  lien  with  the  county  recorder,  which  notice  stated  the 
statutory  requirements.  That  the  premises  described  in  the 
complaint  were  necessary  for  the  convenient  use  and  occupa- 
tion of  the  building  thereon.  The  second  count  alleged  that 
the  plaintiff  did  certain  extra  work  at  the  request  of  defend- 
ant of  the  reasonable  value  of  two  hundred  and  seventy-five 
dollars,  no  part  of  which  had  been  paid,  and  contained  like 
allegations  as  to  description,  filing  of  lien,  et  cetera.  The 
complaint  and  each  count  thereof  was  demurred  to  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 
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The  defendant  contends  that  the  complaint  does  not  state 
facts  sufficient  for  the  reason  that  the  contract  upon  which 
the  lien  is  sought  to  be  foreclosed  provides  that  no  lien  shall 
be  filed  for  thirty-five  days  after  the  completion  of  the  con- 
tract. Such  construction  is  sought  to  be  placed  upon  the 
clause  quoted  from  the  complaint.  The  complaint  was  filed 
February  12,  1897,  and  there  is  no  question  but  that  the  full 
amount  of  the  contract  price,  according  to  the  complaint,  was 
overdue  at  the  time  of  the  commencement  of  the  action.  The 
only  question  is  as  to  the  last  seven  hundred  and  fifty  dol- 
lars which  was  to  bcome  due  thirty-five  days  after  the  com- 
pletion and  date  of  acceptance  of  the  contract,  "provided  said 
building  and  premises  were  free  and  clear  from  any  and  all 
liens  and  encumbrances  arising  from  or  created  or  placed 
thereon  by  said  contractor."  It  is  claimed  that  the  clause  last 
quoted  is  equivalent  to  an  express  agreement  that  no  lien 
shall  be  filed  by  the  contractor  till  after  the  expiration  of  the 
thirty-five  days.  We  do  not  think  so.  The  code  (Code  Civ. 
Proc,  sec.  1184) ,  provides  that  by  the  terms  of  the  contract  at 
least  twenty-five  per  cent  of  the  contract  price  shall  be  made 
payable  at  least  hirty-five  days  after  the  final  completion  of 
the  contract.  In  this  case  there  is  no  question  but  that  the  con- 
tract complied  wih  the  said  section.  Section  1187  provides 
that  the  contractor,  at  any  time  after  the  completion  of  his 
contract  and  until  the  expiration  of  sixty  days,  may  file  his 
notice  of  lien.  Beading  the  two  sections  together,  it  is  plain 
that  by  the  terms  of  the  contract  at  least  twenty-five  per  cent 
of  the  contract  price  must  not  become  due  luntil  thirty-five 
days  after  its  completion,  and  that  at  any  time  after  the  com- 
pletion and  before  the  expiration  of  the  sixty  days  tiie  no- 
tice of  lien  may  be  filed.  In  fact,  the  giving  of  credit  for  a 
longer  period  would  not  affect  the  time  within  which  the 
notice  of  lien  must  be  filed.  This  is  shown  by  section  1190, 
which  provides  that  suit  must  be  brought  to  enforce  a  lien 
within  ninety  days  after  filing  the  lien,  unless  by  the  terms  of 
the  contract  credit  was  given,  and  in  such  case  within  ninety 
days  after  the  expiration  of  the  credit. 

Moreover,  the  demurrer  was  general,  and  in  such  case  it 
should  be  overruled  if  the  complaint  entitles  the  plaintiflf  to 
anji  relief.     (Fleming  v.  Alheck,  67  Cal.  227 A 
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The  defendant's  argument  as  to  the  demurrer  in  this  case 
does  not  apply  to  any  portion  of  the  complaint  except  the  last 
payment  of  seven  hundred  and  fifty  dollars  in  the  first  count. 
If  we  should  hold  that  a  special  demurrer  would  lie  to  that 
portion  of  the  first  count  which  set  up  the  time  when  the  last 
seven  hundred  and  fifty  dollar  payment  would  be  due,  we 
would  still  have  a  good  complaint  as  to  the  third  payment  of 
seven  himdred  and  fifty  dollars,  and  as  to  the  two  hundred 
and  seventy-five  dollars  for  extras.  It  is  claimed  that  the 
judgment  directed  interest  from  March  23d  instead  of  April 
30th,  the  date  of  filing  the  findings.  The  plaintiff  was  en- 
titled to  interest  at  the  legal  rate  Hipon  the  respective  pay- 
ments from  the  dates  they  become  due.  The  findings  directed 
interest  from  February  12,  1897,  which  was  less  than  the 
interest  to  which  plaintiff  was  entitled.  The  decree  which 
was  entered  directed  interest  from  March  23, 1897,  which  was 
less  than  directed  by  the  findings.  The  findings  and  decree 
recite  that  the  action  came  on  for  trial  March  23,  1897,  and 
we  must  presume  they  speak  the  truth.  We  cannot  notice  the 
entries  in  the  transcript  purporting  to  be  minute  orders.  They 
are  inserted  after  the  certificate  of  the  clerk  to  the  judgment- 
roll  and  are  not  certified  as  being  a  part  of  it,  and  if  so  certi- 
fied they  would  not  be  a  part  of  it.  (Code  Civ.  Proc,  sec. 
670.) 

It  appears  to  us  that  this  appeal  is  entirely  devoid  of 
merit,  and  we  advise  that  the  judgment  be  affirmed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.    Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[S.  F.  No.  1197.    Department  Two.— June  24,  1899.] 

QUEEN  MONTGOMERY   et  al..   Respondents,   v.   J.   J. 
RAUER,  Appellant. 

GUABDIAN    AND  WaBD— DEPOSIT   OP  WaBD'S    FuNDS — ^TrUST — Skt-OtP — 

Debt  of  Guabdiaw. — One  who  has  received  on  deposit  moneys  be- 
longing to  minors  from  their  guardian,  with  whom  he^has  rtla- 
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lions  of  personal  trust  and  confidence,  and  with  knowledge  of  their 
origin  and  character  as  the  trust  funds  of  the  minors,  ib  the 
trustee  of  the  minors  in  relation  thereto,  and  cannot  offset  or 
charge  against  them  any  individual  indebtedness  of  the  guardian 
to  him. 

Id. — ^^Heceipt  and  Release  by  Guabdian — EsTOPFKir— Pleadutg — 
Right  or  Wards  to  Attack  Settuekestt. — ^Where  the  guardian 
gave  to  the  depositary  a  receipt  in  full  of  the  moneys  of  the  wards, 
and  a  release  of  all  demands,  the  depositary  cannot  rely  upon  thcin 
as  an  estoppel  against  the  wards,  in  an  action  by  them  to  recover 
the  moneys  on  deposit,  without  pleading  the  estoppel,  and  where 
it  appears  that  the  settlement  was  not  fair,  and  the  signature  of 
the  guardian  was  obtained  throught  mistake,  misrepreftontation 
and  fraud,  and  that  fifteen  himdred  dollars  of  the  moneys  of  the 
minors  still  remained  in  the  hands  of  the  depositary,  it  is  the  right 
of  the  wards  to  go  behind  the  settlement  and  show  the  facts. 

Id. — Eleotioit  of  Wards — Statute  Requirino  Consent  of  Ooukt. — 
Such  release  and  receipt  having  been  improperly  obtained  by  the 
depositary  from  the  guardian,  the  wards  have  an  election  either 
to  pursue  the  guardian  and  his  sureties,  or  the  person  with  whom 
the  settlement  was  made;  and  this  is  their  right,  independent  of 
any  statute  requiring  a  guardian  to  obtain  the  consent  of  the 
court  to  such  a  settlement. 

Id. — Burden  of  Proof. — ^Where  the  wards  took  upon  themselves  the 
burden  of  proving  the  unfairness  and  fraudulent  character  of  the 
settlement  induced  by  the  depositary,  and  successfully  carried  it, 
it  is  immaterial  whether  the  burden  of  proof  is  properly  upon 
them  to  impeach  the  settlement,  or  whether  the  duty  of  showing 
th  fairness  of  the  settlement  is  upon  the  depositary. 

Id. — ^PifADiNG — Avoidance  op  Release  fob  Fraud — ^Anticipation  of 
Defense — ^Rebttttal. — ^The  wards  in  an  action  against  the  deposi- 
tary were  not  bound  to  anticipate  the  defense  of  a  release  and 
discharge  by  the  guardian,  or  to  plead  an  avoidance  of  it  in  their 
complaint  on  the  ground  of  fraud.  If  the  release  and  discharge  had 
been  pleaded  in  bar  of  the  action,  the  plaintiff  could  have  avoided 
it  in  rebuttal  by  proof  of  fraud,  without  special  averment,  and 
may  rebut  it  by  like  proof,  when  offered  in  evidence  by  the  de- 
fendant, without  being  pleaded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

G.  H.  Perry,  and  Fisher  Ames,  for  Appellant 

Marcus  Rosenthal,  for  Respondent. 
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HENSHAW,  J. — Plaintiflfs,  who  are  minors,  sued  defend- 
ant by  an  action  in  form  for  moneys  had  and  received.  De- 
fendant answered,  alleging  that  "the  above-named  minors 
have  received  all  of  the  moneys  deposited  by  their  said  guar- 
dian, Agnes  8.  Montgomery,  with  this  defendant."  He  fol- 
lowed this  averment  by  a  denial  that  the  sum  of  four  thou- 
sand dollars  demanded  in  the  complaint,  or  any  other  sum  of 
money,  was  due,  owing,  and  unpaid  from  him  to  the  plain- 
tiflfs. The  action  was  tried  before  a  jury,  which  returned  a 
verdict  against  him  in  the  sum  of  fifteen  hundred  doDairs. 
From  the  judgment  and  from  the  order  denying  him  a  new 
trial,  he  appeals. 

The  following  are  the  salient  facts :  Mrs.  Montgomery  was 
a  widow  and  the  mother  of  the  plaintiflfs.  Defendant  Rauer 
possessed  her  confidence,  and  managed  many  of  her  basines.s 
and  legal  aflfairs.  She  was  guardian  of  the  estates  of  her 
children.  She  put  into  Rauer's  hands  two  thousand  dollars 
of  her  own  money  and  five  thousand  dollars  of  the  money  of 
the  children.  Rauer  received  these  funds  with  full  knowl- 
edge of  their  origin,  character  and  ownership.  He  knew  that 
the  five  thousand  dollars  were  the  trust  funds  of  the  minors, 
and  so  received  it.  Other  moneys  of  Mrs.  Montgomery  passed 
into  his  hands.  Over  these  there  is  a  conflict  in  the  evidence ; 
over  the  others,  none.  Defendant  contends  that  he  paid  back 
to  Mrs.  Montgomery  more  money  than  he  received ;  also,  that 
in  adjusting  the  accounts  and  finding  the  balance,  allowance 
of  many  sums  which  should  have  been  credited  him  was  im- 
properly withheld  on  the  ground  that  they  could  not  bo 
charged  against  the  minors'  moneys.  He  insists  that  he  was 
justified  in  oflfsetting  against  all  the  moneys  which  he  had 
received  from  Mrs.  Montgomery  all  the  payments  which  he 
had  made  to  her,  and  all  items  chargeable  against  her,  and 
that  he  was  not  accoimtable  to  the  minors  for  their  separate 
funds  as  such. 

But  Rauer  received  the  children's  moneys  from  their  guar- 
dian, knowing  their  character.  Knowing  them  to  be  trust 
funds,  and  having  received  them  as  such,  he  could  not  charge 
them  with  the  individual  debts  of  the  guardian.  ( Wallace  v. 
Brown,  41  Ind.  436 ;  Baughn  v.  Shackleford,  48  Miss.  225 ; 
Austin  V.  Willson,  21  Ind.  252.) 

Yet  this  in  many  instances  is  precisely  what  he  attempted 
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to  do.  Moreover,  there  being  evidence  to  establish  the  fact 
that  a  voluntary  relation  of  personal  confidence  and  trust  ex- 
isted between  Mrs.  Montgomery  and  Rauer,  Rauer  became  a 
trustee  for  the  minors  under  section  2290  of  the  Civil  C!ode, 
which  declares  that :  "Everyone  who  voluntarily  assumes  a  re- 
lation of  personal  confidence  with  another  is  deemed  a  trustee 
within  the  meaning  of  this  chapter,  not  only  as  to  the  person 
who  reposes  such  confidence,  but  also  as  to  all  persons  of 
whose  affairs  he  thus  acquired  information  which  w^as  given 
to  such  person  in  the  like  confidence,  or  over  whose  affairs  by 
such  confidence  he  obtained  any  control."  Therefore,  if  Mrs. 
Montgomery  personally  became  indebted  to  him,  it  was  not 
permissible  to  charge  such  debts  against  the  minors'  funds. 
If  he  repaid  the  minors'  money  or  any  part  of  it  to  the  guar- 
dian, he  is,  of  course,  not  concerned  with  the  future  disposi- 
tion which  she  might  make  of  it,  nor  is  he  accountable  there- 
for; but  he  cannot  set  off  against  these  trust  moneys  Mrs. 
Montgomery's  individual  liability  to  himself.  The  court 
upon  this  matter  correctly  instructed  the  jury.  But  whetlier 
the  amount  due  be  estimated  upon  this  basis,  or  whether  it  be 
computed  by  subtracting  from  all  the  moneys  in  Rauer's 
hands  all  payments  made  by  him  to  Mrs.  Montgomery,  and 
all  items  chargeable  against  her  individually,  in  either  case 
the  evidence  supports  the  verdict. 

But  for  a  further  defense  appellant  relies  upon  two  written 
instruments  signed  by  Mrs.  Montgomery  before  the  com- 
mencement of  this  action.  One  is  in  form  a  receipt  for  the 
repayment  of  the  sum  of  five  thousand  dollars,  and  is  signed 
by  Mrs.  Montgomery  as  guardian  of  the  minors.  The  other 
is  a  longer  document  and  recites  that  whereas  Mrs.  Montgom- 
ery individually,  and  as  guardian  of  her  children,  and  J.  J. 
Rauer  have  settled  all  of  their  accounts,  "upon  which  settle- 
ment it  is  mutually  agreed  and  understood  that  the  sum  of 
one  hundred  dollars  is  at  this  present  date  due  and  owing 
from  said  J.  J.  Rauer  to  said  Agnes  S.  Montgomery  in  her 
capacity  as  above  stated,"  therefore,  in  consideration  of  the 
receipt  of  the  sum  of  one  himdred  dollars,  Agnes  Montgom- 
ery releases  and  discharges  Rauer  from  all  claims,  demands, 
and  charges  from  the  beginning  of  the  world  until  the  pres- 
ent date.  It  is  contended  by  appellant  that  this  release  is 
absolutely  binding  upon  the  parties  except  it  be  avoided  upon 
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aome  groimd  of  equitable  cognizance;  that  this  action  is  not 
an  action  to  annul  the  instrument  upon  the  ground  of  fraud 
or  mistake,  and  that  therefore  the  judgment  is  erroneous. 
But  it  is  to  be  noted  that  the  defense  does  not  set  up  an  ac- 
cord and  satisfaction,  nor  tender  an  issue  upon  the  release 
in  any  way.  It  rests  simply  upon  a  denial  that  any  sum  is 
due  from  the  defendants  to  the  plaintiffs,  coupled  with  an 
averment  that  all  of  the  minors'  moneys  which  had  come 
into  defendant's  hands  had  been  repaid  by  him.  This  is  an 
action  by  the  minors  to  recover  their  money.  Mrs.  Mont- 
gomery's individual  demands  against  Rauer  are  in  no  wise 
involved.  If  Rauer  relied  upon  the  release  as  an  estoppel  he 
should  have  pleaded  it;  but  in  such  a  case  as  this  it  is  only 
when  the  settlement  has  been  fair  and  free  from  fraud  and 
mistake,  and  one  by  which  the  rights  of  the  minors  have  been 
fully  protected,  that  it  can  operate  to  bind  them.  Mrs.  Mont- 
gomery admitted  that  she  signed  these  documents,  but  con- 
tended, and  supported  her  contention  by  evidence,  that  Lcr 
signatures  were  procured  through  mistake,  misrepresenta- 
tion, and  fraud.  This  was  accompanied  by  evidence  to  the 
satisfaction  of  the  jury  that  the  settlement  was  not  fair,  be- 
cause, as  they  found,  there  were  fifteen  hundred  dollars  of 
the  minors'  money  still  in  Rauer's  possession.  It  was,  there- 
fore, permissible  for  the  minors  to  go  behind  this  settlejnent 
and  show  the  facts.  So  showing,  they  have  their  election  to 
pursue  either  the  guardian,  his  sureties,  or  the  person  with 
whom  the  settlement  was  made.  This  is  their  right,  inde- 
pendent of  any  statute  requiring  a  guardian  to  obtain  the 
consent  of  the  court  to  such  a  settlement.  (Hayes  v.  Massa- 
chusetts Mut,  L.  Ins.  Co.,  125  111.  626;  Culp  v.  Lee,  109  N. 
C.  675 ;  Hagy  v.  Avery,  69  Iowa,  434 ;  Lunday  v.  Thomas,  26 
Ga.  537.)  And  it  matters  not  whether  the  burden  of  proof 
to  impeach  the  settlement  is  upon  the  ward,  as  seems  to  hove 
been  held  in  Torry  v.  Black,  58  N.  Y.  185,  or  whether  the 
duty  of  showing  its  fairness  is  upon  the  debtor,  as  laid  down 
in  Hagy  v.  Avery,  »upra;  for  in  this  case  the  wards  took  upon 
themselves  that  burden,  and  successfully  carried  it.  Nor  may 
the  further  objection  of  appellant  be  sustained  that  the  plain- 
tiffs,  not  having  pleaded  an  avoidance  of  the  release,  should 
not  have  been  permitted  to  prove  it.  They  were  not  com- 
pelled to  anticipate  defenses.    If  the  release  and  discharge 
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had  been  set  out  in  bar  of  the  action,  still,  under  our  system 
of  pleading,  which  permits  no  replication,  the  defense  of 
fraud  would  have  been  open  to  the  plaintiflFs  without  special 
averment.  Equally  is  it  open  to  them  to  rebut  the  effect  of 
the  release  by  the  same  evidence  when,  though  not  pleaded  by 
defendant,  it  is  offered  and  admitted  in  evidence. 

The  case  was  tried  upon  the  principles  announced,  and 
we  perceive  no  just  ground  for  criticism  of  the  court's  instruc- 
tions. 

The  judgment  and  order  appealed  from  are  therefore  af- 
firmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


[S.  F.  No.  791.     Department  Two.— June  24,   1890.] 

ESTRELLA  VINEYARD  COMPANY,  Respondent,  v.  A. 
B.  BUTLER  and  WILLIAM  FORSYTH,  Partners 
under  the  Style  of  RAISIN  GROWERS'  PACKING 
ASSOCIATION,  Appellants. 

Assumpsit — Sale  of  Raisins  upon  Ck)MiassiON — ^Plbadino — ^EuEcnoN 
OF  Counts. — In  an  action  to  recover  the  value  of  raiBins  delivered 
to  the  defendants  as  commission  agents,  in  which  the  first  count 
of  the  complaint  alleges  delivery  of  the  raisins  to  the  defendants 
under  an  express  agreement  to  make  returns  at  a  fixed  price,  the 
second  count  is  in  quantum  valebat,  and  the  third  count  aUeges 
an  agreement  to  sell  and  deliver  the  raisins  for  a  fixed  price^  the 
plaintiff  cannot  be  compelled  to  elect  between  the  coimts. 

Id. — Aqbeembnt  fob  Fixed  Betubn — CJonfuctinq  Evidence — Support 
OF  Verdict. — It  is  sufficient  to  support  a  verdict  in  favor  of  the 
plaintiff,  as  to  the  agreement  alleged  in  the  complaint,  that  plain- 
tiff was  to  receive  a  fixed  return  for  the  raisins  delivered,  that  the 
testimony  for  the  plaintiff  tends  to  sustain  the  allegation,  notwith< 
standing  conflicting  evidence  to  the  contrary. 

Id. — Evidence — Written  Contract  by  Agent  in  His  Own  Name — 
Proof  of  Authority  or  Knowledge  Required. — A  written  con- 
tract with  the  defendants  for  the  delivery  of  raisins,  signed  by 
one  who  was  an  agent  for  the  plaintiff,  in  his  own  name,  without 
any  designation  of  agency,  in  the  contract  or  in  the  signature,  the 
authority  for  the  execution  of  which  was  not  proved,  but  disproved, 
is  not  admissible  in  evidence  against  the  plaintiff,  without  sudi 
proof  or  without  showing  or  offering  to  show  that  the  plaintiff 
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delivered  the  raisins  thereunder  with  actual  or  implied  knowledge 
of  its  existence.  It  is  not  enough  to  show  that  defendants  on 
their  part  received  the  raisins  under  such  contract. 

Id. — QuAUTY  OF  Raisins — Mabket  Value. — ^Where  the  contract 
proved  by  the  plaintiff  called  for  the  delivery  of  raisins  of  good 
quality  in  a  particular  market,  without  specifying  the  place  where 
they  were  to  be  sold,  evidence  is  admissible  to  show  the  quality 
of  the  raisins  delivered,  and  their  market  value  in  that  market. 

iNSTBUcnoNS — ^Bktubal  of  Requests. — ^The  court  may  properly  refuse 
requested  instructions  which  invade  the  province  of  the  jury,  or 
may  mislead  them,  or  which  are  covered  by  instructions  given  in 
the  charge  of  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  new  trial.  J. 
R.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion. 

L.  L.  Cory,  for  Appellants. 

George  E.  Church,  and  H.  H.  Welsh,  for  Respondent. 

CHIPMAN,  C— Action  to  recover  the  value  of  255,000 
pounds  of  raisins,  alleged  to  be  worth  $7,650,  on  account  of 
which  plaintiff  had  received  only  $4,090.82,  leaving  due  the 
sum  of  $3,559.18.  The  cause  was  tried  by  the  court  with  a 
jury,  and  plaintiff  had  a  verdict  for  $2,840,  upon  which 
judgment  was  entered.  The  appeal  is  from  the  judg- 
ment and  from  an  order  denying  motion  for  a  new 
trial,  and  comes  here  on  a  statement  of  the  case.  The  com- 
plaint sets  forth  three  separate  causes  of  action : 

1.  That  between  September  1, 1894,  and  January  1, 1895, 
at  Fresno,  California,  plaintiff  delivered  to  defendants  the 
raisins  in  question,  to  be  sold  by  defendants,  as  commission 
agents  of  plaintiff;  and  that  defendants  agreed,  in  considera- 
tion of  said  delivery,  and  prior  thereto,  that  plaintiff  would 
receive  from  defendants  for  the  sale  of  said  raisins  a  price 
not  less  than  three  cents  per  pound,  and  that  defendants 
would  account  to  plaintiff  and  pay  plaintiff  as  the  proceeds 
of  said  raisins  a  price  not  less  than  three  cents  per  pound; 
2.  Alleges  the  delivery  of  the  raisins  at  the  request  of  defend- 
ants ;  that  they  afterward  sold  the  same,  and  that  the  reason- 
able value  thereof  was  $7,650,  no  part  of  wliidyhas  been 

/  /  *  Digitized  by  V 


234  EsTRBLLA  Vineyard  Co.  v.  Butler.      [125  Cal. 

paid  except  $4,090.82;  3.  Alleges  the  delivery  of  the  raisins 
to  defendant  upon  an  agreement  that  they  would  pay  plain- 
tiflF  three  cents  per  pound  therefor. 

Defendants  answered,  specifically  denying  most  of  the  ma- 
terial allegations  of  the  complaint,  but  admitted  the  delivery 
of  the  raisins  and  alleged  that  they  were  so  delivered  "to  be 
handled,  marketed,  and  sold  by  said  defendants  upon  com- 
mission, and  as  the  agents  and  representatives  of  plaintiff, 
upon  commission" ;  in  an  amended  answer  defendants  set  up 
*  a  contract  in  writing,  dated  May  11,  1894,  between  one  G. 
W.  Taft  and  defendants,  under  which  it  is  alleged  that  the 
raisins  were  delivered  to  defendants,  and  not  otherwise.  This 
contract  provided,  in  brief,  that  defendants  were  to  receive 
the  raisins  in  the  sweatbox,  and  pack  and  otherwise  prepare 
them  for  market  and  sell  them  upon  a  commission  of  five 
per  cent  of  the  proceeds  of  this  sale. 

1.  Defendants  allege  error  in  refusing  their  motion  to  com- 
l)el  plaintiff  to  elect.  In  the  first  count  or  cause  of  action 
plaintiflF  alleges  delivery  to  defendants  as  commission  agents 
under  a  specific  agreement  by  defendants  to  make  returns  of 
proceeds  at  a  given  price ;  the  second  count  is  laid  on  quanr- 
turn  valebat;  the  third  count  alleges  an  agreement  to  sell  and 
deliver  for  a  given  price.  PlaintiflF  upon  such  complaint  was 
not  obliged  to  elect.  (Code  Civ.  Proc,  sec.  427 ;  Cowan  v.  Ab- 
bott, 92  Cal.  100.) 

2.  It  is  claimed  that  "the  evidence  is  insufficient  to  sustain 
the  allegation  that  defendants  agreed  that  plaintiff  would  re- 
ceive from  defendants  three  cents  a  pound  for  each  pound  of 
raisins  delivered." 

It  appears  from  the  testimony  of  Taft  that  he  was  the 
agent  of  plaintiff  and  disposed  of  the  raisins  for  plaintiff.  He 
testified  that  he  spoke  to  William  Forsyth,  one  of  defendants, 
in  May,  1894,  about  raising  some  money  on  plaintiff's  crop, 
and  was  told  that  defendants  would  supply  what  money  they 
wanted  if  defendants  were  allowed  to  handle  the  crop;  wit- 
ness replied :  "I  will  give  you  a  show  at  it  if  you  will  do  as 
well  by  me  as  anybody.  He  says,  'AH  right ;  we  will  give  you 
the  $2,000  and  take  a  crop  mortgage  on  the  crop'  " ;  the  crop 
mortgage  was  drawn  and  is  dated  May  14th,  and  witness  sent 
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it  to  plaintiflF  company  for  execution,  and  it  was  executed  and 
delivered  and  was  recorded  May  24th.     He  testified:     "He 
[Forsyth]  handed  me  some  contracts  for  me  to  send  to  the 
company  to  he  signed  by  the  president  and  secretary.    I  sent 
them  down  to  be  signed,  and  they  were  signed  and  sent  back 
to  me.    It  was  probably  a  week  before  they  came  back  to 
me.    After  they  came  back  from  Bakersfield  I  kept  them." 
This  is  a  contract  similar  in  form  to  that  under  which  defend- 
ants claim  they  received  and  handled  the  raisins;  it  was 
executed  by  plaintiffs,  but  the  evidence  is  that  it  was  never 
delivered  to  defendants.    This  phase  of  the  case  will  be  no- 
ticed later  on.    Taft  testified  that  after  getting  the  money  on 
the  crop  mortgage  he  did  not  see  Mr.  Forsyth  until  August. 
As  to  what  then  took  place  he  testified:    "I  saw  Mr.  Forsyth, 
and  we  got  to  talking  about  the  crop.    He  wanted  to  know 
how  much  there  was  going  to  be;  wanted  to  know  if  he  was 
going  to  handle  it.    I  told  him  that  he  would  handle  it  if 
he  would  get  me  just  as  much  as  I  could  get  anywhere  else, 
or  a  little  better,  and  he  promised  me  that  he  would  do  as 
well  by  me  as  anybody  else,  and  a  little  better.     ...     He 
said  he  wanted  the  crop,  knew  it  would  be  good,  knew  I  un- 
derstood curing,  that  it  is  a  good  large  crop,  and  that  he 
wanted  it  and  would  give  me  three  cents,  or  see  that  I  got 
three  cents  a  pound  and  probably  better.    He  said  he  had  got 
to  have  the  crop ;  had  sold  five  hundred  cars,  and  was  depend- 
ing on  these  large  crops.     I  says,  *A11  right,  Colonel;  three 
cents  is  what  I  want,  and  that  is  what  I  am  figuring  on.' 
.     .     ,     He  says,  'AH  right,  Taft,  you  go  ahead.'    I  informed 
the  company  of  the  matter  by  letter.    I  subsequently  saw  the 
secretary  of  the  company,  probably  a  week  or  ten  days  after, 
and  before  the  raisins  were  delivered."     The  deliveries  be- 
gan September  22d,  and  continued  to  October  1st,  amount- 
ing to  255,000  pounds.    The  testimony  of  this  witness  was 
that  the  agreement  was  to  take  all  the  crop  of  good  rai.sins, 
and  that  all  that  were  delivered  were  of  No.  1  quality ;  there 
was  other  evidence  that  the  market  price  for  similar  raisins  at 
Fresno  ranged  from  two  and  one-half  to  three  cents  per 
pound.    It  was  admitted  that  defendants  had  disposed  of  all 
the  raisins,  and  the  undenied  allegation  of  the  verified  com- 
plaint is,  that  they  had  made  returns  of  only  $4,090.92.    De- 
fendant Forsyth  testified  that  he  made  no  sfuch  agreement  as 
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was  testified  to  by  the  witness  Taf t.  It  is  not  within  the  prov- 
ince of  the  court  to  say  which  one  of  these  witnesses  the  jury 
should  have  believed.  The  evidence  of  plaintiff  tends  to  sus- 
tain the  allegations  complained  of. 

3.  Defendants  offered  in  evidence  the  contract  set  forth  in 
the  answer,  but  the  court  excluded  it,  and  defendants  ex 
cepted  and  claim  that  the  ruling  was  error.  As  this  evidciu^ 
tended  to  show  an  entirely  different  agreement  from  any 
claimed  to  have  been  made  by  plaintiff,  it  becomes  impor  an* 
to  determine  whether  the  court  erred  in  refusing  the  evi- 
dence. 

Defendant  Forsyth  testified  as  to  the  advance  of  $2,000, 
secured  by  mortgage,  and,  continuing,  said:  "At  that  time 
and  place  certainly  there  was  something  said  about  the  execu- 
tion of  some  papers  by  myself  and  Mr.  Taft.  He  was  to 
indorse  the  Estrella  Vineyard  Company's  note  for  $2,000 
after  he  had  signed  the  contract.  He  went  with  me  to  the 
office  of  Butler  and  Forsyth  and  signed  the  contract  that  day. 
[Paper  handed  witness.]  That  is  the  contract  Mr.  Taft  signed 
on  the  eleventh  day  of  May.  That  is  George  W.  Taft' s  signa- 
ture; I  saw  him  sign  it."  Plaintiff  objected  to  the  admission 
of  the  contract  as  irrelevant,  immaterial,  and  incompetent, 
and  on  the  further  ground,  "that  it  purports  to  be  an  inden- 
ture of  mutual  covenants,  and  that  it  was  not  executed  by  the 
party  defendant;  that  it  has  never  been  delivered."  The  wit- 
ness continued:  "There  must  have  been  two  papers  signed 
at  that  time.  There  is  generally  the  duplicate  and  this  one. 
My  signature,  I  presume,  was  on  the  other  one,  the  signature 
of  Butler  and  Forsyth.  There  were  two  papers.  I  handed 
one  to  Mr.  Taft  and  kept  the  other.  They  were  identical. 
It  was  an  oversight  I  didnH  sign  this  paper  before  yesterday. 
I  didn't  think  it  was  necessary.  I  had  Mr.  Taft's  signature 
on  that  document,  and  it  was  all  I  supposed  was  necessary." 
The  objection  was  then  sustained,  and  defendants  excepted. 
This  agreement  is  dated  May  11,  1894,  and  purports  to  be 
between  George  W.  Taft,  of  the  county  of  Fresno,  and  de- 
fendants; throughout  the  contract  the  party  of  the  first  part  is 
Taft,  and  the  conditions  in  terms  are  to  be  performed  by  him 
on  the  part  of  first  party,  and  the  agreement  is  signed  G.  W. 
Taft.  Forsyth  foirther  testified,  without  objection:  "The 
contract  under  which  I  received  those  raisins  is  the 
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marked  defendant's  proposed  exhibit  No.  1  [the  contract  last 
referred  to].  After  the  execution  of  that  contract  I  never 
entered  into  or  attempted  to  enter  into  any  other  contract 
with  Mr.  Taft  in  relation  to  the  delivery  of  these  raisins.'' 
Upon  cross-examination  of  Forsyth,  plaintiflF  handed  him  a 
contract  dated  May  16, 1894,  in  all  particulars  identical  with 
that  testified  to  by  Forsyth,  except  that  the  party  of  the  first 
part  is  plaintiff  instead  of  Taft.  Forsyth  recognized  his  signa- 
ture to  the  contract  of  May  16th,  but  was  unable  to  remem- 
ber anything  about  its  execution;  he  testified  that  he  had 
"forgotten  all  about  it."  As  to  the  contract  of  May  16th, 
when  asked  where  it  had  been  since  its  execution,  Taft  tes- 
tified: "Part  of  the  time  at  my  office  and  part  of  the  time  at 
Mr.  Welsh's.  It  was  never  delivered  to  Butler  and  Forsyth, 
because  I  had^instructions  from  the  company  at  the  time  they 
sent  it  to  me  not  to  deliver  it  unless  it  was  for  the  best  pos- 
sible means  that  I  could  do  in  the  way  of  disposing  of  the 
raisins."  He  had  already  testified  to  the  subsequent  parol 
agreement  of  August. 

Taft  further  testified:  "If  at  any  time  during  the  month 
of  May,  June,  or  July,  and  before  August  15th,  I  signed  a 
raisin  contract  to  the  Raisin  Growers'  Packing  Association, 
I  had  no  authority  to  sign  it  from  the  company" ;  and  in 
that  connection  said:  "I  spoke  this  morning  of  some  papers 
having  been  drawn  and  sent  down  for  execution  to  Bakers- 
field.  They  were  contracts  between  Butler  and  Forsyth  and 
the  plaintiff  corporation.  That  was  a  little  after  this  chattel 
mortgage  was  sent  down,  I  think,  probably  within  a  week." 
The  mortgage  was  dated  May  14th.  Defendants'  counsel 
claim  that  the  contract  was  admissible  because:  1.  It  ap- 
peared by  its  terms  to  be  in  duplicate ;  2.  Taft  did  not  deny 
that  he  executed  it;  3.  Forsyth  testified  that  he  saw  Taft  sign 
it;  4.  That  Forsyth  said  he  presumed  that  the  signature  of 
Butler  and  Forsyth  was  on  the  other  copy;  5.  Forsyth  tes- 
tified that  defendmts  received  the  raisins  under  this  contract. 
The  general  rule,  subject  to  some  exceptions,  is  that  in  order 
to  bind  the  principal,  and  to  make  it  his  contract,  the  instrii 
ment  must  purport  on  its  face  to  be  the  contract  of  the  prin- 
cipal, and  his  name  must  be  inserted  in  it  and  signed  to  it, 
and  not  merely  the  name  of  the  agent,  even  though  the  Irit- 
ter  be  described  as  agent  in  the  instrument;  or  atJeast  the 
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terms  of  the  inBtrument  should  clearly  show  that  the  prin- 
cipal is  intended  to  be  positively  bound  thereby,  and  that  the 
agent  acts  plainly  as  his  agent  in  executing  it.  (Story  on 
Agency,  sec.  147.)  It  is  not  necessary  to  point  out  the  dis- 
tinction made  between  instruments  under  seal  and  not  under 
seal ;  nor  to  show  what  classes  of  instruments  fall  under  the 
exceptions  to  the  rule.  There  was  nothing  on  the  face  of  the 
instrument  to  show  that  Taft  was  acting  as  agent  of  any 
person;  no  reference  whatever  is  made  to  plaintiff  as  prin- 
cipal or  otherwise,  and  no  offer  was  made  to  prove  that  Taft 
was  acting  for  plaintiff  and  with  its  authority  in  executing 
the  contract.  It  was  not  enough  to  show  that  defendants  re- 
ceived the  raisins  under  this  contract;  it  was  necessary  also  to 
show  or  offer  to  show,  before  it  was  admissible  to  bind  plain- 
tiff, that  the  latter  authorised  Taft  to  make  ^e  contract  or 
the  plaintiff  delivered  the  raisins  to  defendants  with  knowl- 
edge, actual  or  implied,  that  the  contract  was  so  entered  into 
on  its  behalf.  As  an  exception  to  the  general  rule  as  above 
stated,  evidence  is  admitted,  not  to  contradict  the  written  in- 
strument, or  deny  that  it  binds  the  person  whom  on  its  face 
it  purports  to  bind,  but  to  show  that  it  also  binds  another, 
because  the  act  of  the  agent  in  signing  the  agreement,  in  pur- 
suance of  his  authority,  is  in  law  the  act  of  the  principal. 
(Story  on  Agency,  sec.  160a  and  notes,  and  sec.  270  and 
notes.)  The  only  written  contract  of  which  there  is  any 
evidence  that  plaintiff  had  knowledge,  or  signed,  or  author- 
ized to  be  signed,  was  the  contract  of  May  16th,  and  as  to  this 
contract  the  undisputed  evidence  is  that  it  was  never  deliv- 
ered by  plaintiff,  and  defendants  make  no  claim  under  it,  and 
Taft  testified  that  he  had  no  authority  to  sign  the  contract 
of  May  11th.  We  cannot  say  that  the  court  erred  in  exclud- 
ing the  latter  contract. 

4.  The  trial  court  admitted  evidence  of  the  quality  of  the 
raisins  under  the  first  cause  of  action,  and  generally  of  their 
market  value  at  Fresno,  and  these  rulings  are  assigned  as 
error.  Taft  testified  that  the  agreement  called  for  raisins  of 
good  quality,  and  we  think  it  was  competent  to  show  that 
they  were  such.  As  to  the  evidence  of  market  value  at  Fres- 
no, we  think  it  was  admissible.  The  evidence  tended  to  show 
that  the  raisins  were  sold  in  that  market  to  be  delivered  at 
Fresno.    Taft  testified:    "I  did  not  know  what  he  was  going 
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to  do  with  them  [the  raisins]  ;  I  did  not  know  that  they  were 
to  be  shipped  on  consignment;  couldn't  tell  whether  to  ship 
east,  or  where ;  .  .  .  I  did  not  care  what  they  done  with 
them."  There  was  evidence  tending  to  show  that  there  was 
a  market  value  for  raisins  at  Fresno,  and  several  witnesses 
testified  what  that  market  value  was.  The  evidence  presents 
a  different  case  from  that  of  Pugh  v.  Porter  Brothers  Co.,  118 
Cal.  628,  relied  upon  by  defendants,  in  which  the  raisins  w^erc 
sold  to  be  marketed  at  Chicago. 

5.  The  court  instructed  the  jury  on  its  own  motion. 
Thereupon  defendants  submitted  ten  additional  instructions, 
all  of  which  the  court  refused  to  give,  and  this  is  assigned  as 
error.  Our  attention  is  invited  to  the  sixth,  seventh,  tenth, 
eleventh,  fourteenth,  and  sixteenth.  The  instructions 
marked  7,  10,  and  14  are  clearly  an  invasion  of  the 
prerogative  of  the  jury,  being  instructions  upon  questions  of 
fact.  The  sixth  gives  the  rule  as  to  burden  of  proof,  upon 
which  the  court  fully  instructed  the  jury.  The  eleventh  in- 
struction refers  to  a  contract  under  which  the  raisins  are 
assumed  to  have  been  delivered,  but  it  is  impossible  to  say 
whether  the  contract  referred  to  was  the  contract  alleged  by 
plaintiff  or  by  defendant.  As  offered,  the  jury  could  not 
have  been  aided  by  the  instruction  and  might  have  been 
misled.  There  is  no  point  in  the  sixteenth  instruction  not 
covered  by  the  instruction  given  quite  as  favorably  as  de- 
fendants could  fairly  ask.  Indeed,  we  think  the  court  erred, 
if  at  all,  in  giving  instructions  under  which  the  jury  could 
render  a  verdict  (as  it  evidently  did)  for  less  than  the  con- 
tract testified  to  by  Taft  would  have  warranted. 

It  is  advised  that  the  judgment  and  order  should  be  af- 
firmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

Forthe  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw.  J. 

Hearing  in  Bank  denied. 
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[S.  p.  No.  1477.     Department  One.— June  26,  1899.] 

HATTIE  PATCH,  Appellant,  v.  CHARLES  A.  MILLER, 
et  al.,  Executors,  et  cetera,  Respondents. 

Judgment  Unsupported  by  Findings — Motion — Cumulatite  Rbieedy 
— Appeal — Eeversal. — ^The  remedy  by  motion  in  the  superior 
court  to  set  aside  and  vacate  a  judgment  unsupported  by  the  find- 
ings,  and  to  enter  another  judgment  in  accordance  therewith,  pro- 
vided for  in  the  new  sections  663  and  663%  of  the  Code  of  Civil 
Procedure,  is  merely  cumulative;  and  was  not  designed  to  super- 
sede the  remedy  by  appeal  provided  in  section  963  of  that  Code. 
Upon  such  appeal,  the  judgment  may  be  reversed,  and  the  court 
below  directed  to  enter  the  judgment  required  by  the  findings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edward  A.  Belcher, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Marcus  Rosenthal,  for  Appellant. 

William  H.  Schooler,  and  Jacob  Samuels,  for  Respondents. 

GRAY,  C. — Action  for  work  and  labor.  Plaintiff  claimed 
seven  hundred  and  twenty  dollars  to  be  due  her  and  appeals 
from  a  judgment  in  her  favor  for  two  hundred  dollars. 

The  defendants  are  sued  as  executors  of  the  last  will  and 
testament  of  J.  M.  Miller,  deceased.  The  court  found  in  the 
second  finding  as  follows :  "That  for  and  during  the  period 
of  two  years  immediately  preceding  the  time  of  the  decease 
of  said  J.  M.  Miller,  hereinafter  mentioned,  the  said  plaintiff, 
at  the  special  instance  and  request  of  said  J.  M.  Miller, 
rendered  and  performed  certain  work,  labor,  and  services  to 
and  for  the  said  J.  M.  Miller,  and  that  such  work,  labor,  and 
services  were  and  are  of  the  reasonable  value  of  twenty-five 
dollars  per  month."  The  seventh  finding  is  to  the  effect  that 
no  part  of  the  claim  has  been  paid. 

The  above  is  all  that  is  said  in  the  findings  as  to  the  length 
of  time  that  i)laintifr  worked  for  deceased,  and,  while  it  is 
not  as  clear  a  statement  of  the  fact  as  might  have  been  made, 
yet  we  think  a  fair  construction  of  its  language  will  make 
the  finding  mean  that  the  i>laintiff  worked  for.  deceased  two 
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years  or  twenty-four  months,  and  that  the  reasonable  value 
of  such  work  was  and  is  twenty-five  dollars  per  month.  Upon 
this  construction  of  the  findings  the  judgment  should  have 
been  for  six  hundred  dollars  in  plaintiff's  favor. 

It  is  insisted  that  plaintiff's  remedy  for  an  inconsistency 
between  the  judgment  and  finding  is  not  by  appeal  from  the 
judgment,  but  is  to  be  obtained  under  the  provisions  of  the 
new  sections  added  to  the  Code  of  Civil  Procedure  in  1897, 
and  numbered  663  and  663y2  (see  Stats.  1897,  p.  58),  by  a 
motion  in  the  trial  court  to  vacate  and  set  aside  the  judgment 
and  enter  another  and  different  judgment.  We  do  not  find 
anything  in  these  added  sections  to  indicate  that  it  w^as  the 
intention  of  the  legislature  to  repeal  or  in  any  way  modify 
section  963  of  the  Code  of  Civil  Procedure,  which  provides 
for  an  appeal  from  a  final  judgment.  It  would,  therefore, 
seem  that  an  appeal  from  a  final  judgment  entered  in  the 
superior  court  has  the  same  effect  and  is  to  be  heard  and  de- 
termined in  the  same  way  as  before  the  enactment  of  the 
added  sections.  We  hold  that  those  sections  were  not  in- 
tended to  affect  the  remedy  by  appeal  already  existing,  but 
were  intended  to  provide  a  remedy  in  addition  thereto,  and 
advise  that  the  judgment  be  reversed  and  that  the  cause  be 
remanded,  with  directions  that  the  court  below  enter  judg- 
ment for  plaintiff  for  six  himdred  dollars  and  costs. 

Haynes,  C,  and  Chipman,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  cause  remanded,  with  directions 
that  the  court  below  enter  judgment  for  plaintiff  for  six 
hundred  dollars  and  costs,  the  same  to  be  payable  in  due 
course  of  administration  of  the  estate  of  J.  M.  Miller,  deceased. 
Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 
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[6.  F.  Ko.  1327.    Department  Two.— June  24,  IMO.] 

In  the  Matter  of  the  Estate  of  JOHN  WALKER,  Deceased. 
J.  M.  WALKER,  Appellant,  v.  J.  L.  WALKER,  Re- 
spondent. 

Estates  of  Deceased  Pebsons — Final  Aooount  of  ADMnasTSATOB — 
Debt  Chabgbabue  as  Monet — Ljabiutt  of  Sureties. — ^In  the  set- 
tlement of  the  final  account  of  an  administrator,  he  ia  to  be 
charged  with  a  personal  debt  due  from  him  to  the  decedent,  at 
money  on  hand;  and  his  sureties  are  bound  for  so  much  of  the 
debt  as  he  has  had  the  means  to  paj. 

Id. — Insolvency  of  Administeatob — Fiction  of  Law — ^Injubticb  not 
Allowed. — ^The  debt  due  from  an  insolvent  administrator  is  not 
for  all  purposes  to  be  r^;arded  as  money  on  hand;  but  it  is  so  re- 
garded by  a  fiction  of  law,  which  can  only  subsist  with  justice,  and 
should  not  be  allowed  to  work  injustice  either  by  diargiag  the 
administrator  with  contempt  or  embezslement,  in  not  paying  over 
moneys  not  received,  and  which  he  was  wholly  unable  to  pay,  or 
by  charging  the  sureties  with  liability  beyond  the  faithful  dis- 
charge of  the  duties  of  the  administrator. 

Id. — F(ttM  of  Decree  Settuno  Account — Showing  as  to  Debt. — Jm 
case  of  insolvency  of  the  administrator,  and  his  inability  to  pay 
the  debt  to  the  estate,  which  has  remained  uncollected  without 
his  fault,  the  pr6per  form  of  the  decree  in  settling  his  final  ac- 
ooun1>  is  to  charge  him  with  the  enture  sum,  including  the  debt  doe 
from  himself,  and  then  to  show  what  portion  of  the  amount  con- 
sists of  debts  due  from  the  administrator  to  himself. 

Id. — Offered  Proof  <Nr  Insolvency — Dbobeb  Settling  Annual  Ac- 
count.— The  rejection  of  offered  proof  of  insolvency  upon  the  set- 
tlement of  the  final  account  of  the  administrator,  is  without  in- 
Jury,  where  the  decree  settling  the  annual  account  offered  by  the 
contestant,  shows  that  the  administrator  was  charged  therein,  not 
for  money  actually  received,  but  for  a  debt  due  from  him  to  the 
estate.  Either  such  offered  proof,  if  admitted,  or  such  decree, 
entitles  the  administrator  to  a  final  decree  showing  on  its  face 
what  pprtion  of  the  money  charged  against  him  is  for  such  per- 
sonal debt  due. 

APPEAL  from  a  decree  of  the  Superior  Court  of  Sonoma 
County,  settling  the  final  account  of  an  administrator.  S.  K. 
Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  M.  Thompson,  for  Appellant. 
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The  fiction  of  law  that  a  debt  of  an  administrator  is  to  be 
considered  as  money  on  hand,  is  based  upon  the  supposed 
ability  of  the  administrator  to  pay;  and  ought  not  to  be 
allowed  to  work  injustice  against  an  insolvent  administra- 
tor, OP  his  sureties.  (McGoy  v.  Allen,  9  Ohio  C.  C.  607; 
Lyon  V.  Osgood,  58  Vt.  707 ;  In  re  Oeorgi,  47  N.  Y.  Supp. 
1061;  21  Misc.  Rep.  419;  McCarty  v.  Frazer,  62  Mo.  268; 
Baucus  V.  Stover,  89  N.  Y.  1 ;  Baucus  v,  Barr,  107  N.  Y. 
624,  affirming  45  Hun,  582;  Keegan  v.  Smith,  89  N.  Y. 
Supp.  826;  Woerner  on  Administration,  sees.  311,  512, 
and  cases  there  cited;  Rader  v.  Year  gin,  85  Tenn.  486; 
Barker  v.  Irick,  10  N.  J.  Eq.  269;  7  Am.  A  Eng.  Ency,  of 
law,  218,  and  cases  there  cited.) 

J.  R.  Leppo,  for  Respondent. 

The  order  settling  the  previous  annual  account  was  con- 
clusive against  the  administrator,  as  to  the  balance  in  his 
hands,  no  appeal  having  been  taken  therefrom,  and  could 
not  be  departed  from  in  the  final  account.  {In  re  Gouts, 
100  Cal.  403,  404;  MiUer  v.  Lux,  100  Cal.  614;  Code  Civ. 
Ppoc,  sees.  1637,  1908.) 

TEMPLE,  J.— The  appellant,  J.  M.  Walker,  is  the  ad- 
ministrator of  John  Walker,  deceased,  and  the  appeal  is 
from  the  decree  settling  his  final  account  as  administrator, 
he  having  resigned  his  trust. 

Before  the  death  of  John  Walker  appellant  was  indebted 
to  him  in  the  sum  of  eight  thousand  dollars,  with  interest, 
and  alleges  that  he  was  at  the  time  of  his  appointment, 
and  ever  since  has  been,  entirely  insolvent.  Upon  the 
settlement  of  his  final  account  he  offered  evidence  to  prove 
his  insolvency,  and  that  the  debt  due  from  him  to  the  estate 
remained  uncollected  without  his  fault.  An  objection  ivas 
made  to  the  offered  evidence  on  the  ground  of  incom- 
petency, irrelevancy,  and  immateriality,  and  because  the 
matter  has  been  adjudicated  and  settled  in  the  decree  set- 
tling the  annual  account.  For  the  purposes  of  this  appeal, 
therefore,  the  evidence  rejected  must  be  deemed  sufficient 
to  establish  the  fact  that  the  debt  was  uncollectible,  and 
the  controversy  is  as  to  its  materiality.  It  may  be  remarked 
here,  however,  that  insolvency  might  not  be  a  reason  for 
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not  charging  the  administrator^  even  if  the  view  contended 
for  by  the  appellant  be  correct.  One  may  be  insolvent  and 
yet  be  able  to  pay  a  particular  debt.  He  may  have  some 
property  and  yet  not  enough  to  pay  all  his  debts,  and  if 
in  law  he  could  prefer  one  creditor  over  another,  which 
ordinarily  he  may,  then  it  was  his  duty  as  administrator 
to  pay  this  debt  so  far  as  he  could. 

The  appellant  admits  that  the  general  rule  is  that  the  ad- 
ministrator is  to  be  charged  with  a  debt  due  from  him  to 
the  estate  as  money  on  hand,  but  contends  that  he  may 
show,  at  least  on  his  final  settlement,  that  he  has  never  at 
any  time  while  administrator  had  the  means  to  enable  him 
to  pay  the  debt  or  any  part  thereof.  Further  than  this,  un- 
questionably, the  contention  could  not  logically  go,  since, 
as  he  cannot  sue  himself,  and  yet  it  is  his  duty  to  collect 
the  debt  for  the  estate,  he  must  be  held  officially  liable  for 
any  money  he  could  have  so  applied  at  any  time  during 
his  official  term.  If  he  has  not  so  applied  it,  he  has  not 
faithfully  executed  the  duties  of  his  trust  according  to  law, 
and  his  sureties  may  also  he  held ;  for  it  is  so  nominated  in 
the  bond.  But  in  this  case  it  stands,  for  the  purposes  of 
this  appeal,  admitted  that  the  administrator  has  at  no  time 
during  his  term  had  one  dollar  which  he  could  have  so 
applied;  and  the  decree  finds  and  adjudges  that  he  has 
something  over  ten  thousand  dollars  in  cash  on  hand,  which 
decree  renders  him  liable  to  be  imprisoned  for  contempt 
for  not  paying  over  as  directed,  and  perhaps  liable  to  prose- 
cution for  embezzlement,  and  constitutes  an  estoppel  against 
his  bondsmen,  who  will  in  consequence  be  required  to  pay 
money  to  the  estate  which  has  not  been  lost  by  the  adminis- 
trator, and  which  otherwise  the  estate  would  never  have 
received.  They  have  not  only  become  liable  for  the  faithful 
discharge  of  his  duties,  which  is  all  they  expressly  under- 
took, but  also  that  the  administrator  is  solvent  and  will 
pay  his  indebtedness  to  the  estate. 

In  other  words  they  are  held  liable,  although  the  admin- 
istrator has  in  fact  faithfully  performed  the  duties  of  his 
trust  according  to  law,  because  of  a  fiction  of  the  law,  that 
money  due  from  such  an  administrator  shall,  as  against 
him  be  deemed  money  in  hand.  All  fictions  of  the  law,  we 
have  been  taught,  were  created  to  enable  the  court  to  do 
justice  and  where  to  indulge  a  fiction  is  to  cause  injustice 
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its  just  limit  has  been  found.  In  ficiione  juris  semper 
aequitas  ezistit.  The  courts  have  not  considered  the  debt 
from  an  insolvent  administrator  or  executor  to  the  estate 
money  in  hand,  for  all  purposes.  When  an  application  is 
made  to  sell  property  to  pay  debts,  it  is  no  reply  to  say 
that  the  administrator  has  suflScient  money  in  hand  for  that 
purpose — ^if  this  be  fictitious  money  consisting  of  a  debt  due 
from  an  insolvent  executor.  It  is  then  regarded  as  an  un- 
collectible asset.  (In  re  Qeorgi,  47  N.  Y.  Supp.  1081 ;  21 
Misc.  Rep.  419.)  Even  in  Massachusetts,  where  the  doc- 
trine is  more  strictly  adhered  to,  and  where  it  is  held  that 
the  sureties  are  bound  for  the  debt  of  an  insolvent  adminis- 
trator {Stevens  v,  Qaylard,  11  Mass.  269 ;  Winship  v.  Bass, 
12  Mass.  198),  it  was  nevertheless  held  that  if  the  debt  is 
secured  by  a  second  mortgage  the  estate  could  redeem  from 
a  sale  made  under  the  first.  (Kinney  v,  Ensi.gn,  18  Pick. 
232.)  Of  course,  if  the  money  had  been  paid  the  lien  was 
discharged  and  the  estate  had  no  right  to  redeem,  but  Judge 
Shaw  said:  "The  taking  of  administration  by  a  debtor  is 
not,  in  fact  or  in  law,  to  all  purposes  payment  of  the  debt ; 
as  between  the  administrator  himself  and  those  beneficially 
interested  in  the  estate,  he  is  held  to  accoimt  for  it  as  a  debt 
paid,  from  convenience  and  necessity — ^because  the  adminis- 
trator cannot  sue  himself,  and  cannot  collect  his  own  debt 
in  any  other  mode  than  by  crediting  it  in  his  administra- 
tion account.  On  technical  grounds,  as  well  as  on  considera- 
tions of  policy,  an  administrator  is  not  permitted  to  show- 
that  he  could  not  collect  a  debt  due  from  himself.  But 
this  is  in  the  nature  of  an  estoppel ;  and  it  is  a  well-settled  rule 
that,  although  a  party  is  bound  by  an  estoppel  as  of  a  fact 
proved  or  admitted,  yet  it  shall  not  be  taken  as  a  substan- 
tial fact,  from  which  other  facts  can  be  inferred, but 

such  a  legal  fiction  will  never  be  allowed  to  work  wrong 
and  injustice."  So  the  estate  was  allowed  to  redeem,  which 
it  would  have  had  neither  the  occasion  nor  the  right  to  do 
if  it  already  had  the  money  due  from  its  debtor. 

The  force  of  the  last  case  may  be  somewhat  weakened 
by  the  subsequent  case  of  Tarbell  v,  Jewett,  129  Mass.  457. 
No  question  is  raised  in  that  case,  however,  as  to  the  effect 
the  insolvency  of  the  administrator  might  have  upon  the 
question.    I  am  not  disposed  to  deny  that,  so  far  as  the  ad- 
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ministrator  has  fhe  means  to  pay^  he  and  his  sureties  may  be 
charged  with  the  money  as  in  the  hands  of  the  administra- 
tor. 

In  the  ease  of  Baucus  v.  Stover,  89  N.  Y.  1,  while  the 
court  strenuously  insists  that  the  debt  must  be  deemed  col- 
lected, it  nevertheless  holds  that  it  will  not  for  all  purposes 
stand  on  the  same  footing  as  money  collected.  He,  the  ad- 
ministrator, cannot  be  committed  for  a  contempt  for  not 
paying  it  over  in  pursuance  of  a  final  decree.  Here  it  is 
interesting  to  ask,  why?  It  has  been  solemnly  adjudged 
that  he  actually  has  the  money  in  hand,  and,  of  course,  that 
being  so,  he  can  and  should  pay  it  over.  Is  not  the  mistake 
in  allowing  a  decree  so  absolute  to  be  entered? 

In  fact,  it  was  also  said  that  it  would  be  well  for  the  sur- 
rogate in  the  decree  charging  the  executor  with  the  debt  as 
so  much  money  "to  specify  the  charge  thus  made  separately, 
so  as  to  save  all  the  rights  of  the  executor  and  to  protect 
him  against  consequences  which  ought  not  to  follow  from 
such  a  charge."  Whether  the  sureties  would  be  bound  for 
the  debt  under  such  a  decree  the  court  expressly  declined 
to  decide. 

This  was  the  case  of  an  executor,  and  the  state  of  New 
York  has  a  statute  from  which  section  1447  of  our  Code  of 
Civil  Procedure  was  taken.  The  two  provisions  are  practi- 
cally identical.  The  court  was  applying  the  language  of 
the  statute  to  the  case  and  felt  bound  by  its  absolute  term^. 

The  appeal  was  from  a  decision  of  the  general  term,  re- 
ported 24  Hun.  109.  The  lower  court  was  reversed,  but  the 
appellate  tribunal  seems  to  have  been  impressed  with  the 
views  of  the  lower  court,  and  apparently  attempted  to  avoid 
some  inconveniences  pointed  out  in  an  able  opinion  rend- 
ered by  Judge  Bockes.  Judge  Bockes  thought  while  the 
executor  might  be  held  liable  to  the  estate  he  should  not  be 
made  subject  to  be  imprisoned  for  debt,  as  he  would  be  if 
charged  by  such  a  decree.  Nor  should  his  sureties  be  made 
to  pay  his  individual  debt  if  it  has  not  been  lost  by  his 
failure  to  do  his  duty  as  executor.  The  court  of  appeals 
met  these  objections  by  sugsjesting  to  the  probate  court  to 
show  by  its  decree  how  much  was  real  money  in  the  hands 
of  the  executor  and  how  much  was  constructive  money. 
The  constructive  money  may  bo  a  just  liability  against  the 
executor,  but  the  fiction  becomes  au  unjust  reality  wheu 
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the  charge  is  eatered,  without  qualification,  in  the  final 
decree. 

The  sequel  to  the  case  of  Baucu9  v.  Stover,  supra,  was  a 
suit  on  the  bond  against  the  executor  and  his  sureties.  The 
appeal  to  the  supreme  court  is  reported  in  45  Hun.,  682. 
It  was  held  that  tlie  decree  was  not  conclusive  against  the 
sureties  nor  against  the  executor  in  a  contempt  proceeding. 
This,  as  the  court  determined^  was  in  accordance  with  the 
ruling  in  Baucua  v.  Stover,  iupra,  and  of  the  following  cases 
from  other  states:  Barker  v.  Irick,  10  N.  J.  Eq.  269; 
Ordinary  v.  Kershaw,  14  N.  J.  Eq.  528 ;  McCarty  v.  Frazer, 
62  Mo.  263;  Oarber  v.  Commonwealth,  7  Pa.  St.  265;  Pipei^s 
Estate,  15  Pa.  St.  633. 

The  court  said  that  the  sureties  did  not  agree  to  augment 
the  estate,  but  that  the  executor  would  not  waste  it  or  be  in 
default,  that  the  executor  was  not  in  default  and  there  was 
no  deficiency  to  make  good.  He  had  all  that  had  come  to  his 
hands  and  all  that  by  the  greatest  diligence  he  could  get. 
All  this  he  was  ready  to  distribute;  more  he  could  not  do, 
unless  he  could  make  something  out  of  nothing.  This 
judgment  was  afiKrmed.     (Baucus  v.  Barr,  107  N.  Y.  624.) 

Sureties  are  usually  entitled  to  be  subrogated  to  the  se- 
curities held  by  the  creditor.  Here  they  would  succeed  to 
the  debt  against  the  administrator.  They  are  simply  com- 
pelled to  purchase  a  worthless  debt  which  they  did  not 
guarantee.  Is  it  possible  that  this  legal  fktion  can  work 
such  a  result?  The  estate  has  lost  nothing  by  the  admin- 
istration. By  the  procedure  recommended  in  Baucus  v. 
Stover,  supra,  as  to  the  form  of  the  decree  settling  the  final 
account,  the  estate  would  still  retain  the  personal  demand 
against  the  administrator,  changed  to  a  judgment.  And 
there  being  no  official  delinquency,  except  that  created  by 
the  fiction  which  must  stop  where  equity  fails  to  go  with 
it,  there  can  be  no  reason  for  holding  the  sureties.  They 
are  considered  as  estopped  by  the  decree  founded,  not  on  a 
fact,  but  on  the  fiction.  The  administrator,  so  far  as  the  de- 
cree can  subject  him  to  imprisonment  for  failing  to  pay 
over  the  money,  has  equal  reason  to  complain  of  its  form. 

The  same  conclusion  was  reached  in  a  different  way  by 
the  supreme  court  of  Vermont  in  Lyon  v,  Osgood,  58  Vt.  707. 
It  was  a  suit  in  equity  by  a  surety  to  reform  the  deeree  be- 
cause it  charged  the  executor  with  his  entire  personal  debt. 
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whereas  it  was  alleged  he  had  the  means  to  pay  only  a  part 
of  it.  The  relief  was  granted^  the  court  saying  that  the 
executor  should  not  be  charged  for  his  personal  debt  beyond 
his  actual  ability  to  pay,  "for  only  to  that  extent  does  he  bj^ 
his  appointment  receive  money  from  himself  belonging 
to  the  estate.  And  again  the  authorities  are  cited.  They 
need  not  be  repeated  here.  Unquestionably  there  is  a  con- 
flict, but  Woemer  in  2  American  Administration,  1140, 
states  that  sureties  are  held  not  bound  when  the  administra- 
tor is  utterly  insolvent  in  Indiana,  Maine,  Wisconsin,  New 
Jersey,  New  York,  Oregon,  Pennsylvania,  Tennessee,  and 
Vermont. 

If  this  view  is  to  prevail,  there  may  arise  a  question  as  to 
the  proper  form  of  entering  the  decree  settling  the  final  ac- 
count. It  seems  to  me  the  mode  suggested  in  Baucvs  v. 
Stover,  supra,  is  a  proper  method,  and  that  the  decree  in- 
volved here  should  be  so  modified.  The  administrator 
should  be  charged  with  the  entire  sum,  including  the  debt 
due  from  himself,  and  the  decree  should  then  show  what 
portion  of  that  amount  consisted  of  debts  due  from  the  ad- 
ministrator which  he  reported  as  cash  on  hand.  Of  course, 
if  it  appears  that  he  actually  has  the  money,  this  formula 
would  be  unnecessary. 

But  under  such  a  decree  the  administrator  might  be  able 
to  purge  himself  of  contempt,  and  the  sureties,  if  it  should 
be  held  to  be  a  defense — for  that  is  not  involved  here — 
could  show  that  some  portion  of  it  the  administrator  never 
had  the  means  to  pay.  And  the  heirs  could  still  proceed 
against  the  administrator  and  collect  the  amount  from  him 
if  he  acquired  the  means. 

The  case  of  Treweek  v.  Howard,  105  Cal.  434,  is  much 
relied  upon  by  respondent.  That  was  against  the  sureties 
of  an  executor.  That  decision  was  based  upon  the  estoppel 
of  the  decree  and  upon  section  1447  of  the  Code  of  Civil 
Procedure,  which  was  construed  to  mean  that  the  liability 
of  the  executor  for  such  debt  was  in  all  respects  the  same 
as  for  money  in  his  hands. 

That  decision  may  be  justified  by  the  estoppel  of  the  de- 
cree. The  question  is  not  so  presented  here.  So  far  as  it 
is  based  upon  the  statute,  it  is  apparently  in  conflict  with 
the  cases  in  New  York  construing  the  statute  from  which 
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our  code  j^rovisions  arc  taken.  This  is,  however,  not  the 
case  of  an  executor.  The  code  lays  down  no  such  rule  in 
regard  to  administrators.  They  are  still  left  under  the  com- 
mon-rule law  rule,  under  which,  as  we  have  seen,  the  debt 
due  the  estate  from  an  insolvent  administrator  is  not  for  all 
purposes  regarded  as  money  on  hand,  but  is  so  regarded 
only  by  a  fiction  of  law  which  can  only  subsist  with  justice. 

I  do  not  see  under  this  view  that  the  appellant  was  injured 
by  the  ruling  rejecting  the  offered  evidence.  The  court 
should  perhaps  have  permitted  the  evidence  to  be  given, 
but  the  only  relief  it  could  have  entitled  him  to  receive  is 
warranted  by  the  evidence  put  in  by  the  contestant.  The 
decree  settling  the  annual  account,  including  the  findings, 
show  that  the  administrator  was  charged,  not  for  money 
actually  received,  but  for  a  debt  due  from  him  to  the  estate. 
In  Miller  v.  Lux,  100  Cal.  609,  it  was  held  that  the  decree 
is  in  reality  a  judgment  and  the  findings  are  a  part  of  the 
judgment-roll.  The  findings  in  the  matter  of  the  first  con- 
test contain  a  full  statement  of  the  facts. 

The  case  is  remanded,  with  directions  to  modify  the  decree 
so  that  it  will  appear  upon  the  face  thereof  that  a  certain  por- 
tion of  the  money  in  the  hands  of  the  administrator,  to  be 
stated  therein,  is  for  a  personal  debt  due  from  the  adminis- 
trator to  the  estate  of  the  decedent. 

MoFarland,  J.i  and  Henshaw,  J.,  concurred. 


[S.  F.  No.  081.     Department  Two.— June  28,  1899.] 

SANTA  CRUZ  BANK  OF  SAVINGS,  Itespondent,  v.  AR- 

*   THUR  A.  TAYLOR  etal.,  Appellants. 
Action  to  Foreclose  Mortgaoe — Ghakgs  of  Place  of  Triaij — Dis- 

QUAUilCATION  OF     JUDGE — ^DeNIAI.     OF  MOTION     BT     SUCCESSOB. — 

The  ruling  upon  a  motion  to  change  the  place  of  trial  of  an  action 
to  foreclose  a  mortgage  on  the  ground  of  the  disqualification  of 
the  judge,  which  was  taken  under  advisement  by  the  disqualified 
judge,  and  never  passed  upon,  and  was  again  called  up  for  hear- 
ing before  his  successor,  who  was  qualified  to  try  the  case,  is  to 
be  tested  by  the  conditions  existing  when  the  motion  is  passed 
upon,  and  the  qualified  judge  may  properly  deny  the  motion. 
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Id. — ^DuTT  OF  JuDOX — JuBiSDicnoN  OP  Court. — ^The  mere  fact  that  the 
disqualified  judge  had  no  discretion,  and  could  not  have  retained 
the  case,  or  have  called  in  another  judge,  did  not  deprive  the 
court  of  jurisdiction  of  the  action  to  foreclose  the  mortgage  which 
was  not  in  fact  removed;  and  when  the  judge  of  that  court  be- 
came qualified  to  try  the  action,  before  the  motion  to  chanspe  the 
place  of  trial  was  passed  upon,  there  was  no  longer  anj  founda- 
tion for  the  motion,  and  it  was  the  duty  of  the  qualified  judge  to 
retain  the  case. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Cruz  County  refusing  to  change  the  place  of  trial.  Lucas  P. 
Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Charles  B.  Younger,  for  Appellants. 
William  T.  Jeter,  for  Respondent. 

TEMPLE,  J. — This  action  was  brought  in  the  county  of 
Santa  Cruz,  to  foreclose  a  mortgage,  on  the  fifth  day  of  July, 
1895. 

The  defendant,  Mary  P.  Taylor,  appeared  and  filed  a  de- 
murrer to  the  complaint  December  17,  1895.  On  the  thir- 
tieth day  of  January,  1896,  which  was  within  ten  days  after 
the  service  of  summons  upon  the  said  Mary  P.  Taylor,  she 
again  appeared  and  filed  her  affidavit  of  merits  and  moved 
the  court  to  change  the  place  of  trial  because  the  judge  of  the 
court  was  disqualified.  When  the  motion  to  change  the  place 
of  trial  was  submitted  does  not  appear,  but  it  is  stated  in  the 
bill  of  exceptions  that  it  was  submitted  while  Hon.  James  H. 
Logan  was  superior  judge  of  the  county.  Perhaps  it  was  sub- 
mitted near  the  end  of  Judge  Logan's  term,  but,  at  all  events, 
the  motion  was  taken  under  advisement  by  Judge  Logan  and 
was  never  passed  upon  by  him,  although  it  was  admitted 
upon  the  hearing  of  the  motion  that  Judge  Logan  was  dis- 
qualified. 

In  March,  1897,  counsel  for  plaintiff  called  up  the  motiou 
before  Hon.  Lucas  F.  Smith,  who  had  succeeded  Judge  Lo- 
gan, and  the  motion  was  by  him  denied  and  defendant  ex- 
cepted. It  was  not  claimed  that  Judge  Smith  was  disquali- 
fied. 

Undoubtedly,  it  was  the  duty  of  Judge  Logan  promptly  to 
transfer  the  cause  to  the  nearest  and  most  accessible  county, 
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where  the  like  objection  did  not  exist,  and  he  had  no  discre- 
tion in  the  matter  except  to  determine  which  court  was  the 
proper  court  under  the  statute.  (Krumdick  v.  Crump,  98 
Cal.  117.)  But  Judge  Logan  went  out  of  ofSce  without  tak- 
ing any  action  in  the  matter,  and  when  he  ceased  to  be  judge 
there  was  no  foundation  for  the  motion.  It  was  no  longer 
true  that  the  superior  judge  of  the  county  was  disqualified^ 
and  the  statute  no  longer  authorized  or  required  the  transfer 
of  the  cause. 

The  fact  that  Judge  Logan  had  no  discretion  and  could  not 
have  retained  the  case,  or  have  called  in  another  judge,  did 
not  deprive  that  court  of  jurisdiction,  and  when  the  judge 
himself  became  qualified  to  try  the  action  it  was  his  duty  to 
retain  the  case  as  against  such  a  motion.  The  statute  does 
not  authorize  a  transfer  because  a  person  who  is  not  a  judge 
of  the  court,  and  could  not  sit  as  judge  in  the  case,  could  not 
act  as  judge  if  he  had  in  fact  been  judge.  The  reason  why 
the  judge  of  the  county  cannot  call  another  to  try  the  case 
is  stated  in  Krumdick  v.  Crump,  tv^a.  It  is  that  the  judge 
shall  neither  try  his  own  case  nor  select  his  judge.  This  case 
is  not  within  the  evils  provided  against  by  that  rule.  Judge 
Smith's  ruling  must  be  tested  by  the  conditions  which  existed 
when  it  was  made. 

The  order  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied 


[Crim.  No.  06.    In  Baak.— Jane  28,  1890.] 

THE  PEOPLE,  Respondent,  v.  JOSEPH  CLARK,  Appel- 
lant. 

Cbuunal  Law — Detebmiiiino  Pbobabus  Cause  fob  Affeal— Absence 
OF  Tbial  Judge — ^Tekfobabt  Stay. — ^Where,  owing  to  the  absence 
of  the  trial  judge  on  yacation,  no  application  can  be  made  to  him 
lor  a  certificate  of  probable  cause  for  appeal  from  a  judgment  of 
imprisonment  in  the  state  prison,  and  other  judges  of  the  same 
court  refuse  to  grant  a  stay  of  proceedings  during  his  absence,  as 
they  might  do,  the  appellate  court  will  not  make  the  usual  order 
staying  proceedings  until  the  record  can  be  presented  to  this  court, 
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but  will  order  a  stay  until  the  trial  judge  returns  and  hears  the 
application  for  a  certificate  of  probable  cause  or  until  some  other 
judge  of  the  same  court,  appointed  to  act  in  his  place,  has  heard 
and  decided  it. 
Id. — Right  of  Appellant. — ^The  appellant  from  a  judgment  of  couTic- 
tion  of  a  felony  has  a  right  to  have  it  determined  by  the  trial 
court,  or  by  a  justice  of  this  court,  whether  there  is  probable 
cause  for  his  appeal  and  to  have  a  stay  of  proceedings  in  a  proper 
case;  and  is  entitled  to  a  reasonable  stay  until  the  matter  can  be 
determined. 

APPLICATION  in  the  Supreme  Court  for  a  stay  of  pro- 
ceedings upon  appeal  from  a  judgment  of  imprisonment 
in  the  state's  prison  rendered  in  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  P.  Boardman,  for  Petitioner. 

BEATTY,  C.  J.— It  appears  by  an  affidavit  filed  herein 
that  the  defendant  above  named  has  appealed  to  this  court 
from  a  judgment  of  imprisonment  in  the  state  prison  imposed 
by  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, that  the  judge  before  whom  he  was  tried  is  absent  from 
said  city  and  county  on  vacation,  that  the  presiding 
judge  of  said  court  is  also  absent,  and  that  the  judge  tem- 
porarily acting  in  his  place  refuses  to  grant  any  stay  of  pro- 
ceedings pending  the  return  of  said  trial  judge.  The  result 
is,  that  the  defendant  is  compelled  to  apply  here  for  relief  to 
which  he  was  clearly  entitled  on  application  to  the  superior 
court,  and  that  unless  he  can  obtain  a  stay  of  proceedings 
here  he  must  be  deprived  of  an  undoubted  statutory  right — 
the  right,  that  is  to  say,  of  having  it  determined  by  the  trial 
judge,  or  by  a  justice  of  this  court,  whether  there  is  probable 
cause  for  his  appeal,  and,  in  case  it  is  found  that  there  is  such 
probable  cause,  to  have  the  proceedings  stayed.  (Pen.  Code, 
sec.  1243 ;  Matter  of  Adams,  81  Cal.  163.) 

It  is  beyond  question  that  a  part,  and  a  very  important 
part,  of  the  right  of  appeal,  in  cases  of  this  kind,  is  the  right 
to  a  stay  of  proceedings  in  a  proper  case,  and  if  the  judge  of 
the  trial  court  refuses  or  neglects  to  pass  upon  the  question 
whether  there  is  probable  cause  for  the  appeal,  ^qr  improperly 
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denies  a  certificate  to  that  eflPect,  the  appellant  has  the  right 
to  apply  to  a  justice  of  this  court  for  such  certificate  and,  as 
we  have  said  more  than  once,  is  entitled  to  a  reasonable  stay 
of  proceedings  until  the  record  can  be  made  up  and  certified 
here  for  examination.  For  these  reasons,  and  because  some 
judges  of  the  superior  court  have  refused  to  grant  the  stay 
necessary  to  enable  the  appellant  to  present  his  application 
to  a  justice  of  this  court,  we  have  been  compelled,  in  the  exer- 
cise of  our  appellate  jurisdiction,  to  make  such  orders  our- 
selves. 

The  present  case,  however,  presents  the  matter  in  a  new 
aspect.  Owing  to  the  absence  of  the  trial  judge  on  vacation, 
no  application  can  be  made  to  him,  and  other  judges  of  the 
same  court,  although  they  undoubtedly  have  the  power  to 
stay  the  proceedings  during  his  absence,  refuse  to  do  so. 

We  will  not,  therefore,  make  the  usual  order  staying  pro- 
ceedings until  the  record  can  be  presented  to  a  justice  of  this 
court,  but  will  make  such  order  as  should  have  been  made  in 
the  superior  court,  viz.,  an  order  staying  proceedings  until 
the  trial  judge  returns  and  hears  the  application  for  a  certifi- 
cate of  probable  cause,  or  until  some  other  judge  of  the  same 
court  appointed  to  act  in  his  place  has  heard  and  decided  it. 

It  is  so  ordered.  , 

Henshaw,  J.  ,McFarland,  J.,  Temple,  J.,  Van  Dyke,  J.,  and 
Harrison,  J.^  concurred. 


[Sec.  No.  604.     In  Bank.— June  29,  1899.] 

JOHN  F.  CAMPBELL  et  al..  Respondents,  v.  MARY  0. 
DRAIS,  Executrix,  et  cetera,  and  W.  N.  RUTHER- 
FORD, Executor,  et  cetera,  Appellants. 

Estates  or  Deceased  Persons — Sale  or  Real  Estate — Order  to 
Show  Cause — Service  or  Notice. — ^A  probate  sale  of  real  eatntc 
made  witliout  the  order  to  show  cause  required  by  section  1537  of 
the  Code  uf  Civil  Procedure,  and  without  the  service  or  publication 
of  notice  required  by  section  1539  of  that  Code,  is  invalid  and 
void. 
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Id.— Waiveb  or  Nones  to  Minor  Heibs— Authority  of  Afpouited  At- 
TOBNET. — ^The  attorney  appointed  by  the  court  to  represent  minor 
heirs,  has  no  authority  to  represent  them  in  a  proceeding  to  sell 
the  real  estate  of  the  decedent,  until  after  the  court  has  obtained 
jurisdiction  of  their  persons  by  the  service  of  notice  upon  them; 
and  he  has  no  authority  to  waive  such  notice. 

In. — ^Appearance  op  Appointed  Attorney — Proof  of  Service  of  No- 
tice.— ^The  provision  of  section  1718  of  the  Code  of  Civil  Pro- 
cedure, as  it  stood  in  1874,  that  the  appearance  of  the  appointed  at- 
torney is  sufficient  proof  of  service  of  notice  on  the  parties  he  rep- 
resents, implies  that  there  must  be  notice  to  the  parties  and  serv- 
ice thereof  in  fact  prior  to  such  appearance;  and  when  the  con- 
trary appears  affirmatively,  such  attorney  could  not  waive  both 
notice  and  service. 

Id. — ^Avoidance  of  Probate  Sale — Statute  of  Limitations — ^Recog- 
nition OF  Title  of  Heirs — Tenancy  in  CJommon. — ^The  statute  of 
limitutious  of  three  years  prescribed  by  section  1573  of  the  Code 
of  Civil  Procedure,  within  which  the  heirs  of  the  decedent  may 
avoid  a  sale  made  by  an  executor  or  administrator,  does  not  rim 
where  it  appears  that  the  heirs  had  no  cause  of  action  ajsainst  the 
purchaser:  and  where  the  piu-chaser  recognized  the  title  of  minor 
heirs,  and  held  and  continued  to  hold  for  them  during  their  mi- 
nority and  after  their  majority,  as  tenant  in  common  with  them, 
they  have  no  cause  of  action  against  him  and  are  not  barred  by  that 
section  of  the  code  during  such  recognition  of  their  title,  and  hold- 
ing of  the  purchaser  for  them. 

Id.-- ^QuiETiNa  Title  of  Heirs — ^NoncB  to  Mortgagee  of  Purchabeb— 
Deed  Under  Foreclosure — ^Running  of  Statute. — ^The  statute  of 
limitations  d^es  not  begin  to  run  against  an  action  by  the  heirs 
of  the  decedent  to  quiet  their  title,  in  favor  of  a  defendant  who 
claims  title  under  the  foreclosure  of  a  mortgage  executed  by  the 
purchaser  at  a  void  probate  sale,  and  who  took  the  mortgage  with 
notice  of  the  rights  of  the  heirs,  until  the  mortgagee  received  the 
sheriff's  deed,  and  attempted  to  obtain  possession  thereunder,  ad- 
versely to  the  heirs. 

Id. — ^Defense  to  Foreclosure — Cause  of  Action  by  Heirs. — ^The  heirs 
could  not  set  up  their  paramount  title  as  a  defense  in  the  action 
to  foreclose  the  mortgage;  and  they  were  not  called  upon  to  com- 
mence any  action  until  an  adverse  right  was  claimed  under  the 
sheriff's  deed. 

Id. — Return  of  Money  Paid — ^Estoppel. — ^The  return  of  the  portion 
of  the  purchase  money  received  by  the  minor  heirs  upon  distribu- 
tion of  the  estate,  need  not  be  returned  to  one  who  obtained  a 
sheriff's  deed  under  foreclosure  of  a  mortgage  against  the  purchaser 
at  the  probate  sale,  as  a  condition  of  quieting  their  title  agaixist 
him;  nor  can  he  claim  any  estoppel  as  against  the  heirs  where  he 
took  his  mortgage  with  notice  of  their  rights. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial. 
Joseph  H.  Budd,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Nicol  &  Orr,  W.  B.  Nutter,  and  Minor  &  Ashley,  for  Ap- 
pellants. 

The  cause  of  action  is  barred  by  the  provisions  of  sections 
1573  and  1574  of  the  Code  of  Civil  Procedure,  which  ab- 
solutely preclude  recovery  by  heirs  of  property  sold  by  an 
executor  or  administrator  unless  action  is  brought  within 
three  years  next  after  the  settlement^  of  the  final  account  of 
the  executor  or  administrator,  or  three  years  after  the  re- 
moval of  disability.  (Harlan  v.  Peck,  33  Cal.  520;  91  Am. 
Dec.  653;  Fisher  v.  Bush,  133  Ind.  319;  Richardson  v.  But- 
ler,  82  Cal.  175,  181 ;  16  Am.  St.  Rep.  101.)  The  heirs  can- 
not recover  the  land  and  retain  the  purchase  price.  {Maple 
V.  Kussart,  53  Pa.  St.  352 ;  State  v.  Stanley,  14  Ind.  412 ; 
Evans  v.  Snyder,  64  Mo.  516 ;  Storrs  v.  Barker,  6  Johns.  Ch. 
166;  10  Am.  Dec.  316;  Bumb  v.  Gard,  107  Ind.  575;  Fisher 
t\  Bush,  supra;  Spragg  v.  Shriver,  25  Pa.  St.  284;  64  Am. 
Dec.  698 ;  Smith  v.  Warden,  19  Pa.  St.  430 ;  Commonwealth 
V.  Shuman,  18  Pa.  St.  346;  Robertson  v.  Bradford,  73  Ala. 
116;  Freeman  on  Void  Judicial  Sales,  sec.  53.)  The  probate 
sale  is  valid  as  a'j:ainst  a  collateral  attack.  (Van  Fleet  on  Col- 
lateral Attack,  sec.  806;  Burris  v.  Kennedy,  108  Cal.  337; 
In  re  Eichh^ff,  101  Cal.  604;  Stuart  v.  Allen,  16  Cal.  501; 
76  Am.  Pec.  551;  Richardson  v,  Butler,  supra;  Dennis  v. 
Winter,  03  Cal.  17 ;  Burris  v.  Adams,  96  Cal.  667 ;  Richard- 
son V.  Musser,  54  Cal.  197;  Robinson  v.  Fair,  128  U.  S.  89, 
90.)  The  mortgage  was  in  fee,  and  was  in  effect  a  conveyance 
in  fee.    (Clark  v.  Baker,  14  Cal.  612;  76  Am.  Dec.  449.) 

Smith  &  Grant,  for  Respondent. 

The  possession  of  Church,  who  stood  in  in  loco  parentis 
(Civ.  Code,  sec.  209),  and  who  recognized  the  title  of  the 
minors,  was  the  possession  of  the  minor  heirs  as  being  a 
tenant  in  common  with  them  (Tevis  v.  Hicks,  38  Cal.  234; 
Unger  v.  Mooney,  63  Cal.  586,  591 ;  49  Am.  Rep.  100) ;  and 
the  heirs  had  no  cause  of  action  against  him,  and  section 
1573  could  not  apply.  (Gage  v.  Downey,  94  Cal.  250,  251.) 
The  probate  sale  was  void.  (Code  Civ.  Proc,  sees.  1537-39; 
Gharky  v,  Werner,  66  Cal.  388;  In  re  Devoe's  Estate, 
Myrick's  Prob.  Rep.  6;  Estate  of  Mercedes,  Myrick's  Prob. 
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Rep.  75;  Pry  or  v.  Downey,  50  Cal.  398;  19  Am.  Rep.  656; 
Burris  v,  Kennedy,  108  Cal.  344.)  The  mortgagee  took 
under  the  mortgage  and  foreclosure  thereof  only  the  in- 
terest of  the  mortgagor.  (Mahoney  v.  Middleton,  41  Cal.  41 ; 
Gates  V.  Salmon,  35  Cal.  576;  95  Am.  Dec.  139.) 

McFARLAND,  J. — This  is  an  action  to  quiet  title  to  the 
undivided  half  of  a  certain  piece  of  land  described  in  the 
complaint.  The  plaintiffs  are  the  children  and  heirs-at-law 
of  John  A.  Campbell,  deceased,  who  died  May  21,  1873, 
seised  in  severalty  of  the  whole  of  said  tract  of  land,  and  it 
is  conceded  that  the  plaintiffs,  as  heirs  of  said  decedent,  are 
the  owners  of  the  undivided  half  of  the  land  sued  for,  unless 
their  title  thereto  has  passed,  either  by  virtue  of  a  probate 
sale  made  in  the  administration  of  the  estate  of  the  decedent 
in  1874,  or  has  been  lost  to  them  by  the  operation  of  the 
statute  of  limitations.  Judgment  in  the  lower  court  went 
for  plaintiffs,  and  defendants  appeal  from  the  judgment  and 
from  an  order  denying  their  motion  for  a  new  trial. 

Appellants  claim  title,  first,  as  purchasers  under  the  fore- 
closure of  a  mortgage  made  to  M.  J.  Drais,  now  deceased,  by 
one  Church,  and  contend  that  Church  had  title  through 
mesne  conveyances  by  virtue  of  a  probate  sale  of  the  property 
in  1874.  We  are  satisfied,  however,  that  the  probate  sale  was 
invalid  and  void.  The  petition  under  which  the  sale  was 
made  was  filed  on  the  seventeenth  day  of  January,  1874,  and 
is  as  follows :  "The  petition  of  C.  A.  Campbell,  administrator 
of  the  estate  of  said  deceased,  respectfully  shows  that  here- 
tofore, to  wit,  on  the  fourteenth  day  of  October,  1873,  peti- 
tioner filed  his  petition  praying  for  an  order  of  sale  of  cer- 
tain real  estate,  and  showing  the  necessity  therefor;  that 
owing  to  a  mistake  in  the  inventory  on  file,  the  real  property 
set  forth  in  said  petition  did  not  belong  to  said  estate ;  that 
therefore  the  order  heretofore  granted  has  become  ineffectual ; 
that  a  new  inventory  has  been  filed  correctly  describing  the 
real  estate  belonging  to  said  estate;  that  the  facts  which 
constitute  the  necessity  for  selling  the  real  estate  belonging 
to  said  estate  still  exists  and  are  as  set  forth  in  said  former 
petition,  to  which  reference  is  hereby  made,  and  petitioner 
prays  may  be  taken  as  a  part  hereof;  that  a  hotel  constitutes 
a  portion  of  the  improvements  on  the  real  estate  belonging  to 
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said  estate,  which  said  hotel  contains  furniture  for  the  use 
thereof;  that  said  furniture  is  worth  about  two  hundred  and 
thirteen  dollars  and  sixty  cents.  Wherefore  petitioner  prays 
that  an  order  of  sale  be  granted  authorizing  said  adminis- 
trator to  sell  said  real  estate  and  furniture  at  public  sale,  and 
for  Buch  further  order  as  may  be  proper."  (Signed  by  the 
attorney  for  the  administrator  and  verified  by  the  latter.) 
(It  appears  that  a  former  petition  for  the  sale  of  the  property 
had  been  filed  October  14,  1873,  but  that  on  account  of  the 
supposed  insufiicient  description  of  the  property  it  had  been 
abandoned.)  On  the  same  day  on  which  the  second  petition, 
above  quoted,  was  filed,  to  wit,  January  17,  1874,  the  order 
for  the  sale  was  made,  and  under  this  order  the  sale  took 
place;  and  it  is  evident  that  the  order  for  the  sale  made  under 
these  circumstances  was  invalid  and  void.  Section  1538  of 
the  Code  of  Civil  Procedure  provides  that  to  obtain  an  order 
for  the  sale  of  real  property  a  petition  in  writing  must  be 
made  to  the  superior  court  setting  forth  certain  facts ;  and  sec- 
tion 1537  provides  that,  if  it  appears  to  the  court  from  the 
petition  that  it  is  necessary  to  sell  the  real  estate,  an  order 
Oiust  be  made  directing  all  persons  interested  in  the  estate 
to  appear  before  the  court  at  a  time  and  place  specified,  not 
less  than  four  nor  more  than  ten  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should  not 
be  granted  to  the  executor  or  administrator  to  sell  so  much  of 
the  real  estate  of  the  decedent  as  is  necessary ;  and  section 
1539  provides  that  a  copy  of  the  order  to  show  cause  must  be 
personally  served  on  all  persons  interested  in  the  estate,  in- 
cluding the  heirs,  at  least  ten  days  before  the  time  of  hearing, 
or  be  published  four  successive  weeks  in  such  newspaper  as 
the  court  shall  direct.  In  the  case  at  bar  no  such  notice  to 
show  cause  was  made,  and  no  service  of  any  kind  was  made 
upon  the  respondents  herein,  who  at  that  time  were  all 
minors,  the  oldest  of  them  being  only  about  twelve  years  old. 
The  respondents  contend  that  the  petition  did  not  give 
jurisdiction  because  it  contained  no  description  of  the  prop- 
erty to  be  sold;  but  if  it  could  be  held  that  a  reference  to 
various  documents  referred  to  in  the  petition  might,  under 
a  very  liberal  construction,  show  a  sufficient  description  of 
the  property,  still  the  absence  of  any  order  to  show  cause  and 
CXXV.    Cal.— 17 
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of  any  service  of  the  notice  upon  respondents  are  fatal  to  the 
validity  of  the  sale.  And  this  diflBculty  is  not  obviated  by 
the  fact  that  one  Hall,  who  had  been  appointed  attorney  for 
minor  heirs,  did,  on  the  date  when  said  petition  was  made, 
file  with  the  court  a  document  of  which  the  following  is  a 
copy:  "Waiver  of  notice.  The  undersigned  attorney,  ap- 
])ointed  to  represent  the  minor  heirs  during  the  settlement  of 
said  estate,  hereby  waives  notice  of  hearing  of  petition  for 
sale  of  said  real  estate,  and  assents  to  an  order  of  sale  as 
prayed  for  in  said  petition,  and  for  the  reasons  and  causes 
therein  stated."  The  attorney  for  minor  heirs  can  represent 
them  only  in  a  proceeding  which  has  been  duly  inaugurated 
and  in  which  the  court  has  already  jurisdiction  of  the  minora 
by  such  service  of  summons  or  notice  as  the  code  provides; 
he  cannot  waive  their  rights,  or  by  any  of  his  acts  invest  the 
court  with  jurisdiction  of  their  persons  which  it  had  not  al- 
ready acquired.    Section  1718,  which  provides  that  "at  or 

before  the  hearing  of  petitions for  sales  of  real  estate'* 

the  court  may  appoint  some  attorney  to  represent  minors,  evi- 
dently refers  to  some  particular  proceeding,  and,  taken  in 
connection  with  other  provisions  of  the  code,  clearly  con- 
templates a  proceeding  in  which  the  court  has  already  ac- 
quired jurisdiction  of  the  minors.  Such  was  the  ruling  of  the 
court  touching  the  appointment  of  a  guardian  ad  litem  in 
Gray  v.  Palmer,  9  Cal.  628,  where  it  was  said :  "The  court 
had  no  right  to  appoint  a  guardian  ad  litem  until  the  infant 
was  properly  before  the  court";  and  in  Oalpin  v.  Page,  18 
Wall.  365,  the  court  say  that  the  record  showed  "that  the  dis- 
trict court  never  acquired  jurisdiction  over  the  person  of 
Franklina  C.  Gray  in  one  of  the  actions,  and  therefore  had  no 
more  authority  to  appoint  a  guardian  ad  litem  for  her  in  that 
action  than  it  had  to  appoint  attorneys  for  the  other  de- 
fendants." These  principles  apply  here;  for  while  probate 
proceedings  are  at  least  quasi  proceedings  in  rem,  yet  where 
the  statute  provides  for  the  service  of  notice  upon  persons 
the  same  rule  applies  as  in  ordinary  civil  actions.  The  pro- 
bate court,  therefore,  had  no  jurisdiction  to  make  the  order 
of  sale  under  which  appellants  claim,  and  the  sale  was  in- 
valid and  void.  The  fact  that  in  1874  section  1718  provided 
that  "the  appearance  of  the  attorney  is  sufficient  proof  of  the 
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service  of  the  notice  on  the  parties  he  is  appointed  to  repre- 
sent" does  not  change  the  principle;  this  language  implies 
that  there  must  be  notice  to  the  parties  and  proof  of  the 
service  of  such  notice,  and  merely  means  that  after  such 
service  the  "appearance''  of  the  attorney,  under  certain  cir- 
cumstances, may  be  taken  as  sufficient  proof  of  the  fact  of 
service.  But  in  the  case  at  bar  it  appears  affirmatively  that 
there  was  neither  notice  nor  service,  and  that  the  attorney 
undertook  to  "waive"  both. 

The  court  below  correctly  held  that  the  action  was  not 
barred  by  sections  318,  319,  320,  and  1573  of  the  Code  of 
Civil  Procedure,  or  either  of  them.  The  sale  under  the  pro- 
bate order  was  made  to  one  Hewitt,  to  whom  in  March,  1874, 
an  administrator's  deed  was  given,  which  purported  to  con- 
vey to  Hewitt  in  severalty  the  whole  of  the  tract  of  land 
of  which  the  undivided  half  is  involved  in  this  action.  Hew- 
itt held  and  occupied  the  land  for  a  few  days,  and  on  March 
11,  1874,  conveyed  the  same  by  deed  in  severalty  to  one 
Cross,  who  held  and  occupied  the  same  until  February,  1876, 
when  he  conveyed  the  land  by  deed  purporting  to  convey  the 
whole  in  severalty  to  one  Church,  who  at  that  time  entered 
into  the  possession  of  the  land,  and  has  been  in  possession 
ever  since.  While  Cross  was  in  possession  he  allowed  the 
widow  of  John  A.  Campbell,  deceased,  to  build  a  house  upon 
a  portion  of  the  land  and  to  occupy  it  with  her  minor  chil- 
dren, and  in  1876  Church  married  the  widow,  and  the  chil- 
dren continued  to  live  on  the  land  with  Church  and  their 
mother  during  and  after  their  minority.  They  were  raised 
and  treated  by  Church  substantially  as  if  they  had  been  his 
own  children.  Perhaps  the  evidence  does  not  quite  warrant 
the  finding  of  the  court  that  during  all  this  time  Church  rec- 
ognized the  children  as  owning  an  undivided  one-half,  and 
held  possession  as  a  tenant  in  common  with  them.  It  is  prob- 
able that  for  a  period  exceeding  the  statutory  limitation  of 
five  years  Church  thought  that  he  owned  the  land  in  severalty 
and  treated  it  as  if  he  so  owned  it.  During  most  of  that  time, 
however,  the  plaintiffs  were  minors.  Sometime  between  1886 
and  1890  Church  told  at  least  one  of  the  plaintiffs  that  they, 
the  children,  had  an  interest  in  the  property,  and  in  1890, 
and  before  the  execution  of  the  mortgage  to  Drais,  under 
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which  appellants  claim,  he  said  to  all  the  plaintiffs  that  tbcv 
owned  one-half.  Moreover,  before  Drais  took  the  mortgage 
in  December,  1890,  Church  informed  him  that  the  children 
owned  one-half,  and  called  his  attention  to  an  abstract  of 
title  showing  that  fact,  and,  after  considerable  conversation 
between  them  upon  the  subject,  Drais  agreed  to  take  the  mort- 
gage with  the  knowledge  that  although  it  covered  the  whole 
title  to  the  land,  yet  it  probably  would  be  good  for  only  aa 
undivided  one-half.  All  the  plaintiffs  had  attained  their  ma- 
jority a  little  more  than  three  years  before  the  commence- 
ment of  this  action,  and  the  final  account  of  the  adminis- 
trator of  the  estate  of  Campbell,  deceased,  had  been  settled 
more  than  three  years  before  the  commencement  of  the 
action;  and  therefore  appellants  contend  that  the  action  is 
barred  by  section  1573  of  the  Code  of  Civil  Procedure,  which 
provides  that  no  action  shall  be  maintained  for  the  recovery 
of  an  estate  sold  by  an  executor  or  administrator  unless  it 
be  commenced  within  three  years  next  after  the  settlement 
of  the  final  account;  but  plaintiffs  had  no  cause  of  action 
against  Church,  for  he  acknowledged  their  title  and  was  hold- 
ing for  them  as  a  tenant  in  common,  and  they  could  not  have 
litigated  their  title  in  the  foreclosure  suit  because  they  held 
by  a  paramount  title  and  not  under  the  mortgagor.  They 
were  not,  therefore,  called  upon  to  bring  any  action  until  the 
purchasers  under  the  foreclosure  judgment  sought  to  gain 
possession  under  their  title  founded  upon  that  judgment 

The  money  which  Hewitt  paid  for  the  land  at  the  original 
administrator's  sale  was  used  partly  to  pay  off  debts  of  the 
estate,  and  there  was  a  residue  which  was  distributed,  and  a 
part  of  the  money  so  distributed  was  received  by  the  plain- 
tiffs ;  and  it  is  contended  by  appellants  that  this  fact  estops 
the  plaintiffs  from  bringing  this  suit,  and  that,  at  all  events, 
they  cannot  maintain  the  suit  while  retaining  that  money. 
Whether  minor  heirs  who  are  merely  passive  dining  the  ad- 
ministration of  an  estate,  and  enter,  themselves,  into  no  con- 
tracts, are  bound  to  restore  money  which  comes  to  them  upon 
a  void  sale,  is  a  question  not  necessary  to  be  here  determined 
(see  HiU  v.  Den,  54  Cal.  6),  for  this  principle  would  not 
apply  here;  there  is  no  reason  why  the  money,  under  any 
view  of  the  law,  should  be  paid  to  these  present  appellants, 
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and  there  are  no  elements  of  estoppel  here  because  Drais  took 
his  mortgage  having  knowledge  of  the  true  state  of  the  title, 
or  the  means  of  acquiring  it.  If  the  affirmance  of  the  judg- 
ment works  any  injustice  to  the  appellants,  we  see  no  way 
under  the  law  to  prevent  it. 

The  judgment  and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  Harrison,  J.,  Garoutte,  J.,  and  Van  Dyke,  J., 
concurred. 

Rehearing  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehear- 
ing. 


[9.  F.  No.  1688.    Department  Two.— June  30,  1890.] 

ABBIE  ROSE  WOOD,  Administratrix,  etc.,  Respondent,  v. 

JAMES  C.  JORDAN,  Appellant. 

Stbeet  Assessment — Judgment  or  FoBECU>euBB — Gollatbbal  Attack 
— Action  to  QtnsT  Title. — ^A  judgment  foreclosing  the  lien  of  an 
alleged  street  assessment  upon  certain  lands  rendered  in  an  action 
in  which  the  owners  were  made  defendants,  and  were  personally 
served,  and  appeared  and  contested  the  assessment,  and  failed  to  ap- 
peal from  the  judgment,  is  conclusive  of  the  validity  of  the  assess- 
ment»  and  cannot  be  collaterally  attacked  on  account  of  invalidity 
of  the  assessment  in  a  subsequent  action  by  one  claiming  titl* 
imder  the  sheriff's  deed,  to  quiet  his  title  against  subsequent  grant- 
ees of  the  defendants  in  the  foreclosure  suit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  orders  refusing 
to  vacate  the  judgment  and  to  render  a  different  judgment 
upon  the  findings,  and  denying  a  new  trial.  John  Hunt, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  F.  Hanlon,  for  Appellant. 

J.  C.  Bates,  for  Respondent. 

HENSHAW,  J. — Joseph  M.  Wood  in  his  lifetime  com- 
menced this  action  against  James  C.  Jordan.  Upon  his  death, 
while  the  action  was  pending,  his  administratrix  was  substi- 
tuted as  plaintiff  in  his  place. 

The  action  was  to  quiet  title.  Plaintiff  claimed  both  by 
record  title  and  by  prescription.    He  was  successful  under  his 
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firat  claim  and  unsuccesBful  as  to  the  second.  Defendant  ap- 
peals from  the  judgment  and  from  the  order  denying  him  a 
new  trial. 

Plaintiff's  record  title  comes  from  the  sale  by  the  sheriff 
and  his  subsequent  deed  upon  foreclosure  of  certain  liens  tor 
street  assessment  upon  the  land  in  question.  Defnudaiit's 
title  comes  by  mesne  conveyance  from  the  owner  of  the  lands 
affected  by  the  actions  to  foreclose  the  street  assessment,  the 
deeds  having  been  made  after  judgments  in  the  foreclosui^ 
suits.  The  attack  upon  plaintiff's  title  is  based  upon  the  con- 
tention that  the  judgments  in  the  foreclosure  suits  were  void 
because  of  asserted  irregulanties  in  the  assessments  which 
were  the  foundation  of  the  actions. 

In  the  actions  to  foreclose  the  liens  of  the  street  assess- 
ments, personal  service  of  the  defendants  was  had.  I'he y  ap- 
peared and  contested  the  action  and  the  validity  of  the  assess- 
ments, were  defeated  and  failed  to  appeal.  The  court  thus 
had  jurisdiction  over  the  person  and  over  the  subject  matter, 
and  its  decree  was  a  finality.  It  is  in  the  exercise  of  th^  tax- 
ing power  that  street  assessment  liens  are  imposed  upon  the 
land  of  the  property-owner.  "Jurisdiction  being  obtaincl 
over  the  person  and  over  the  subject  matter,  no  error  in  its 
exercise  can  make  the  judgment  void.  The  authority  to 
decide  being  shown,  it  cannot  be  divested  by  being  improp- 
erly or  incorrectly  employed  ....  The  same  rules  apply 
to  actions  to  recover  delinquent  taxes  as  in  other  cases  in 
respect  to  collateral  attacks.  It  cannot  be  shown  to  avoid  the 
effect  of  such  judgments  that  the  taxes  were  previously  paid. 
Neither  will  such  judgments  be  in  the  least  affected  because 
it  appears  from  the  judgment-roll  that  the  assessment  was 
illegal  and  void."  (Freeman  on  Judgments,  sec.  135.)  The 
conclusiveness  of  judgments  and  their  freedom  from  collat- 
eral attack  have  been  directly  held  to  apply  to  judgments  for 
the  foreclosure  of  street  assessments.  (Mayo  v.  Ah  Loy,  32 
Cal.  477;  91  Am.  Dec.  595;  PeopU  v.  Doe,  36  Cal.  220;  Eitel 
V.  Foote,  39  Cal.  439 ;  Mayo  v.  Foley,  40  Cal.  281 ;  Crall  v. 
PoBo  Irr.  Dist,  87  Cal.  140.  See,  also,  Hahn  v.  Kelly,  34  Oal. 
391;94Am.  Dec.  742.) 

The  judgments  which  were  the  foundations  of  the  sheriff's 
deeds  in  question  were  certainly  not  void,  and,  whatever  may 
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be  the  alleged  errors,  they  may  not  be  reviewed  upon  this  col- 
lateral attack. 

The  judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1087.    Department  Two.— June  30,  1800.] 

ABBIE  K  WOOD,  Administratrix,  etc.,  Respondent,   v. 

JAMES  C.  JORDAN,  Appellant. 

Acnow  TO  QmxT  Title— AirswzB  Seeking  to  Quiet  Defendant's 
Title— Affirmativb  Reuet — ^Dismissal  by  Plaintifp. — In  an 
action  to  quiet  title,  an  answer  setting  up  the  defendant's  title  and 
praying  for  a  decree  establishing  it,  and  enjoining  plaintiff  from 
asserting  any  interest  in  the  land,  or  interfering  with  defendant's 
possession  thereof,  does  not  claim  such  affirmative  relief  under 
Bubdivision  1  of  section  581  of  the  Code  of  Civil  Procedure,  as 
to  preclude  a  judgment  of  dismissal  of  , the  action  at  the  instance 
of  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  motion  to  vacate  the  judgment.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  F.  Hanlon,  for  Appellant. 

J.  C.  Bates^  for  Respondent. 

THE  COURT.— An  action  was  brought  by  the  plaintiff  to 
quiet  his  title  to  certain  pieces  of  land  in  the  city  and  county 
of  San  Francisco,  plaintiff  alleging  that  he  was  in  possession. 
Upon  his  death  his  administratrix  was  substituted  in  his 
place.  Defendant  answered  asserting  title  in  himself,  deny- 
ing plaintiff's  right  of  possession,  alleging  an  ouster  by  plain- 
tiff of  defendant's  possession,  and  concluding  with  a  prayer 
for  a  decree  establishing  his  title  and  enjoining  plaintiff  from 
asserting  any  claim  to  the  land,  or  interfering  in  any  manner 
with  the  possession  thereof.  Thereafter  plaintiff  procured 
a  dismissal  of  the  action,  ,and  a  judgment  of  dismissal  was 
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duly  given.  Defendant  then  moved  to  vacate  the  judgment 
of  dismissal,  and  from  the  order  of  the  court  refusing  so  to  do 
he  prosecutes  this  appeal. 

He  insists  that  by  his  answer  he  seeks  affirmative  relief, 
and  that  under  section  681;  subdivision  1,  of  the  Code  of  Civil 
Procedure,  it  was  erroneous  for  the  court,  under  these  circum- 
stances, to  dismiss  the  action.  But  this  contention  has  been 
definitely  settled  against  him  in  Moyle  v.  Porter,  61  Cal.  639. 

The  order  appealed  from  is  affirmed. 


[S.  F.  No.  1037.    Department  Two.— June  30,  1890.] 

FRANK  S.  KNOWLES,  Itespondent,  v.  THE  CROCKER 
ESTATE  COMPANY  et  al..  Appellants. 

FOBCIBLE  EnTBT  AND  DETAnTEB — DjCrECTlVB  COMFLAINT — ^ACTUAI.  POS- 
SESSION OF  Plaintiff. — ^In  an  action  for  forcible  entry  and  de- 
tainer, the  complaint  must  show  that  the  plaintiff  was  in  aetoal 
possession  of  the  property,  as  distinguished  from  the  constmctive 
possession  thereof,  when  it  was  invaded  by  the  defendant;  and  if  it 
merely  alleges  that  plaintiff  was  in  tho  peaceable  and  undisturbed 
possession,  it  is  defective  upon  special  demurrer  for  uncertain^,  if 
not  upon  general  demurrer. 

Id. — SrEciFiGATioN  IN  Demurbeb  fob  Unoebtaintt. — ^The  spedAcation 
in  a  special  demurrer  to  such  complaint  for  uncertainty,  in  that 
it  could  not  be  ascertained  therefrom  "what  was  the  character  of 
the  alleged  possession  of  plaintiff  of  the  property  described," 
though  not  very  clear,  is  sufficient  to  put  the  plaintiff  upon  notice 
that  the  complaint  is  objected  to  for  not  specifically  alleging  aetoal 
possession. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Morrison,  Foerster  &  Cope,  and  George  C.  Ross,  for  Appel- 
lants. 

B.  B.  Newman,  and  Edward  P.  Ktzpatrick,  for  Respond- 
ent. 

THE  COURT.— Action  founded  on  an  alleged  forcible  en- 
tiy  upon  real  property  and  also  a  forcible  detainer  thereof. 
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In  the  first  count  of  the  complaint  it  is  alleged,  among  other 
things,  that  on  November  16,  1896,  plaintiff  was  in  the 
peaceable  and  undisturbed  possession  of  certain  described 
lands,  and  that  while  he  was  so  in  possession  the  defendants 
with  force,  et  cetera,  entered  thereon  and  "in  a  forcible  man- 
ner ejected  plaintiff  and  put  him  out  of  said  real  property" 
and  broke  down  his  fences  inclosing  the  scune.  In  the  second 
count  of  the  complaint  plaintiff  repeats  by  reference  the  al- 
legations of  the  first,  and  further  avers  that  since  the  said 
forcible  entry  the  defendants,  by  force  and  menaces  and 
threats  of  violence,  have  held  and  yet  hold  possession  of  the 
land  aforesaid.  Defendants  demurred  to  each  count  of  the 
complaint,  on  the  grounds  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  for  uncertainty  in 
that  it  cannot  be  ascertained  therefrom  "what  was  the  char- 
acter of  the  alleged  possession  of  plaintiff  of  the  property  de- 
scribed." The  court  overruled  the  demurrer,  and  upon  the 
subsequent  trial  of  the  cause  rendered  judgment  in  plaintiff's 
favor  for  restitution  of  the  premises,  with  treble  damages. 

The  only  question  of  moment  made  by  defendants  on  ap- 
peal concerns  the  ruling  of  the  court  on  the  demurrer.  They 
urge  that  the  first  count  of  the  complaint  was  bad  for  that  it 
does  not  allege  actual  possession  by  the  plaintiff  at  the  lime 
of  the  forcible  entry.  The  statute  requires  that  plaintiff 
shall  prove  in  actions  of  this  nature  that  he  was  "peaceably 
in  the  actual  possession  at  the  time  of  the  forcible  entry,  or 
was  entitled  to  the  possession  at  the  time  of  the  forcible  de- 
tainer." (Code  Civ.  Proc,  sec.  1172.)  And  there  is  no 
doubt  that  in  the  proceeding  for  a  forcible  entry — as  in  the 
first  cause  for  action  of  the  complaint  here — the  plaintiff 
must  show  by  his  pleading  that  he  was  in  actual  possession 
of  the  property  when  it  was  invaded  by  the  defendant  since 
it  is  intrusions  upon  actual  possession — as  distinguished  fr?m 
constructive — for  which  the  statute  was  designed  to  afford  a 
summary  remedy.  {Cummins  v.  Scott,  23  Cal.  526;  More 
V.  Del  Valle,  28  Cal.  170;  Voll  v.  Hollis,  60  Cal.  569,  573, 
574;  Ely  v.  Yore,  71  Cal.  130.) 

This  complaint  is  unquestionably  a  defective  pleading. 
Whether  it  is  so  radically  defective  as  to  be  open  to  successful 
attack  upon  general  demurrer,  or  whether  it  may  be  said  that 
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by  way  of  argument  and  inference  it  contains  averments  suf- 
ficient to  pass  a  general  demurrer,  need  not  here  be  decided, 
for  we  think  it  beyond  question  that  the  ground  of  special 
demurrer  was  well  taken,  and  the  amendment  to  the  com- 
plaint which  must  follow  the  sustaining  of  the  special  de- 
murrer should  relieve  the  pleading  from  the  defect  com- 
plained of  under  the  general  demurrer. 

The  ground  of  special  demurrer,  as  above  pointed  out,  was 
that  the  complaint  was  uncertain  in  that  it  could  not  be  as- 
certained therefrom  "what  was  the  character  of  the  alleged 
possession  of  plaintiff  of  the  property  described."  It  may  be 
conceded  that  the  phrase  "character  of  possession"  is  in  itself 
one  of  doubtful  import.  Still,  it  is  a  sufficient  specification  of 
the  ground  of  uncertainty  if  it  fairly  directs  the  mind  of 
the  ])leadcr  to  the  vulnerable  point  in  his  complaint.  The 
law  requires  that  the  possession  shall  be  actual.  This  char- 
acteri.slic  of  plaintiff's  possession  is  essential  to  his  right  to 
maintain  such  an  action,  and  we  think  no  pleader  could 
justly  say  that  such  a  specification  was  insufficient  to  put  him 
upon  notice  that  his  complaint  was  assailed  for  insufficiency 
or  uncertainty  in  this  regard. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded, with  directions  to  the  trial  jourt  to  sustain  the 
special  demurrer  to  the  complaint,  with  leave  to  plaintiff  to 
amend. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1153.    Department  Two.— June  30,  1890.] 

WILLIAM  SILA^EIRA,  Respondent,  v.  NIELS  IVERSON 
et  al..  Appellants. 

Master  axd  Servant — Use  of  Defective  Afpabatus — Pleading— 
Failure  to  Aver  Neqliqence. — ^A  complaint  in  an  action  bj  • 
servant  to  rcirovor  damages  for  personal  injuries,  which  allcgw 
that  the  injuries  described  resulted  from  the  use  of  defective  ap- 
paratus described,  supplied  by  the  master  for  the  servant^s  use, 
with  notice  of  its  defective  condition,  in  breach  of  the  alleged 
duty  of  the  master  to  supply  him  with  good  apparatus  of  the  kin<f 
described,  states  a  cause  of  action;  and,  at  least  in  the  absence  ot 
a  special  demurrer,  is  not  defective  in  not  expressly  averring  the 
negligence  of  the  master.  Digitized  by  GoOglc 
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Id. — ^Atzrmknt  or  Kbqugbngb,  when  Rxquibed. — In  cases  where 
the  facts  stated  do  not  constitute  a  cause  of  action  unless  the  al- 
leged acts  were  done  negligentlj,  it  must  be  averred  that  they 
were  ao  done,  unless  the  facta  themselves  necessarily  exclude  any 
hypothesis  other  than  that  of  negligence.  But  where 
the  facts  alleged  do  of  themselves  constitute  a  cause  of 
action,  whether  done  negligently  or  intentionally,  an  averment  of 
negligence  is  not  essential. 

Id. — Duty  ai4D  Liability  of  Masteb  to  Servant. — From  the  relation 
existing  between  master  and  servant,  it  is  the  duty  of  the  master 
to  supply  the  servant  with  sufficient  apparatus  for  his  use;  and 
he  is  liable  for  personal  injuries  to  the  servant  resulting  from 
supplying  him  with  apparatus  known  to  be  defective,  wiicther 
his  wrongful  act  was  th«  result  of  hia  negligence,  or  intention,  or 
other  cause. 

Action  fob  Damages — Joint  Judghent — ^Amendment — Omission  of 
Defendant  not  Affbabing — ^Presumption  Upon  Appeal.— In  an 
action  for  damages  agalnat  aeveral  defendants,  where  judgment 
wks  rendered  jointly  againat  all  of  the  defendants,  and  the  court 
amended  it  by  striking  out  the  name  of  a  defendant  not  appearing 
in  the  action,  it  will  be  presumed  upon  appeal  from  the  amended 
judgment,  in  favor  thereof,  that  the  omitted  defandant  was  not 
served  with  summons,  and  that  on  motion  of  the  plaintiff  the  ac- 
tion was  dismissed  as  to  him,  and  that  the  judgment  against  him 
w&a  a  clerical  misprision  and  a  nullity,  which  was  properly  stricken 
out. 

APPEAL  from  the  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    George  II.  Bahrs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gunnison,  Booth  &  Bartnett,  and  H.  W.  Hutton,  for  Ap- 
|)oIlant8. 

Negligence  is  an  ultimate  fact,  which  must  be  expressly 
averred.  (Bliss  on  Code  Pleading,  sec.  2116;  Maxwell  on 
Code  Pleading,  252;  Stephenson  v.  Southern  Pac.  R.  R,,  102 
Cal.  143 ;  Louisville  etc.  R.  R,  Go.  v.  Wolfe,  80  Ky.  84)  The 
allegations  as  to  the  duty  of  the  defendants  and  the  disregard 
thereof  are  of  conclusions  of  law.  (Bliss  on  Code  Pleading, 
212;  Bvffalo  v.  Holloway,  7  N.  Y.  493;  57  Am.  Dec.  550; 
Seymour  v.  Maddox,  16  Q.  B.  326 ;  Sammins  v.  Wilhelm,  6 
Ohio  C.  G.  565;  Pittsburgh  etc.  R.  R.  Co.  v.  Keller,  49  Ind. 
211.) 

F.  J.  Castlehun,  for  Respondent 

The  complaint  states  facts  showing  the  dutT  P|o^$l^^" 
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fendanls  and  the  breach  of  that  duty,  and  need  not  expressly 
aver  negligence.  (Dyer  v.  Pacific  R,  R.,  34  Mo.  127 ;  Burdick 
r.  Worrall,  4  Barb.  596;  Durgin  v.  Neal,  82  Cal.  597;  Con- 
f/irrc  V.  Morgan,  4  Duer,  439;  Buffalo  v.  Holloway,  7  N.  Y. 
-I9S ;  57  Am.  Dec.  550.)  There  being  nothing  in  the  record 
(o  show  jurisdiction  of  the  person  of  Omundsen,  the  judg- 
uicut  as  to  him  was  a  nullity,  and  was  properly  stricken  out 
Jis  such.  (Hawkins  v,  Abbott,  40  Cal.  639;  Barney  v.  Vigour- 
eaux,  75  Cal.  376;  Alpers  v.  Schammel,  75  Cal.  590.)  There 
may  be  a  recovery  against  one  or  more  of  several  defeudaiil- 
sued  jointly  for  tort.  (Code  Civ.  Proc,  sec.  578;  Tompkiuii 
V.  Clay  Street  R.  R.  Co.,  66  Cal.  163.)  The  amended  judg- 
niout  is  erroneous  in  not  following  the  verdict;  and  if  a  joint 
judgment  for  damages  is  erroneous  as  to  one  defendant,  it  \^ 
erroneous  as  to  all.  (Blanchard  v.  Gregory,  14  Ohio,  Jl^; 
Saunders  v.  Harris,  5  Humph.  345;  McCool  v.  Mahonry,  54 
Cal.  491;  Boyer  v.  Shawhan,  88  Cal.  111.)  The  release  of 
one  joint  wrongdoer  releases  all.  (McCool  v,  Mahoney, 
supra;  Coux  v.  Lowther,  1  Ld.  Raym.  597;  Green  v.  Char- 
nock,  1  Croke,  762;  Bell  v.  North,  4  Litt.  133.) 

McFARLAND,  J. — Appeal  by  defendants  from  a  jud*^- 
ment  in  favor  of  plaintiff.  Defendants  did  not  interpose  any 
demurrer,  but  the  main  point  which  they  now  make  for  a 
reversal  is  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

It  is  averred  in  the  complaint  that  plaintiff  was  employed 
by  defendants,  who  were  the  owners  of  a  certain  coasting 
schooner  called  the  "Ocean  Spray,"  to  cook  on  said  schooner 
and  to  perform  such  other  services  as  the  captain  of  the  ves- 
sel might  call  on  him  to  perform ;  that  "it  was  the  duty  of  the 
defendants  to  provide  said  schooner  with  good,  safe,  and 
strong  ropes,  tackle,  and  sailing  apparatus,  but  that  the  de- 
fendants, disregarding  their  duty  in  that  behalf,  provided 
and  used  an  old,  worn-out,  rotten,  and  defective  reefing  pen- 
nant, with  which  to  reef  the  mainsail;  of  which  they  had 
notice";  that  on  a  certain  named  day  "while  plaintiff,  in 
obedience  to  the  orders  of  the  captain  of  the  said  schooner, 
was  assisting  in  reefing  the  mainsail  in  the  usual  and  profwr 
way,  by  pulling  at  the  reefing  pennant  in  the  usual  and 
proper  way,  the  said  reefing  pennant  broke"  Ulhat  when  the 
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pennant  broke  plaintiff  was  upon  the  roof  of  the  cabin,  which 
was  the  usual  and  proper  place  for  him  to  be  when  doing  said 
work;  and  that  "when  the  said  reefing  pennant  broke,  as 
above  stated  plaintiff  fell  backward  from  the  roof  of  the 
cabin,  a  distance  of  about  six  feet,  striking  the  deck  with  his 
right  shoulder,"  whereby  his  shoulder  was  dislocated  and 
other  injuries  were  done  to  him  which  are  specifically  de- 
scribed. 

Appellants  assail  the  complaint  mainly  on  the  ground  thai 
it  contains  no  express  averment  of  negligence — tliat  is,  thai 
the  word  "negligently,"  or  some  equivalent  word  or  phra.«e, 
is  not  used  in  the  complaint.  Waiving  the  fact  that  the 
answer  contains  merely  denials  of  the  averments  of  the  com- 
j»laint,  and  that,  in  support  of  the  judgment,  it  must  be  pre- 
sumed that  the  case  was  tried  as  if  the  averments  were  suf- 
ficient, our  opinion  is  that  at  least  in  the  absence  of  a  special 
demurrer,  the  complaint  states  a  sufficient  cause  of  action.  It 
is  true  that  in  certain  cases  where  the  facts  stated  do  not  con- 
stitute a  cause  of  action  unless  done  negligently,  it  must  be 
averred  that  they  were  so  done,  unless  the  facts  themselves 
necessarily  exclude  any  hypothesis  other  than  that  of 
negligence.  But  in  the  case  at  bar  the  facts  alleged  do  them- 
selves constitute  a  cause  of  action.  From  the  averred  relation 
of  the  parties  it  was  the  duty  of  the  appellants — as  averred — 
to  supply  a  good  reefing  pennant,  and  not  having  done  so, 
and  by  reason  thereof  the  respondent  having  been  injured, 
the  appellants  were  liable  for  damages  whether  the  wrongful 
act  was  the  result  of  negligence,  or  intention,  or  other  cause. 
The  facts  fiJleged  constitute  a  cause  of  action.  The  de- 
fect in  the  pennant  is  sufficiently  stated,  and  it  is  sufficiently 
averred  that  this  caused  the  injury  to  respondent. 

2.  There  were  four  named  defendants — Iverson,  Gerdau 
and  Lassen  who  were  served  and  appeared  and  answered,  and 
Omundsen,  who  did  not  appear,  and  as  to  whom  there  is  no 
evidence  of  service;  and  appellants  contend  that  the  judg- 
ment should  be  reversed  because,  as  they  say,  it  was  first  ren- 
dered against  all  four  and  was  afterward  amended  by  strikin<; 
out  the  name  of  Omundsen.  Counsel,  to  some  extent,  argue 
this  point  as  if  there  were  a  bill  of  exceptions  showing  exactly 
what   occurred   with  respect  to   this  matter;   but^herejis 
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nothing  before  us  except  the  judgment-roll,  which  contains 
merely  the  pleadings,  the  verdict,  and  the  judgment.  The 
judgment  has  a  reference  to  Omundsen  from  which,  perhaps, 
we  may  conclude  that  appellants  are  warranted  in  claiming 
that  it  was  first  rendered  against  all  four  of  the  defendants, 
and  afterward  amended  by  striking  out  the  name  of  Omund- 
sen ;  but  granting  this,  it  may  be  presumed  in  support  of  the 
judgment*  that  Omundsen  was  not  served  with  summons  and 
did  not  appeat;  that  on  motion  of  plaintiff  the  action  was  dis- 
missed as  to  him,  and  that  plaintiflF  properly  proceeded 
against  the  other  defendants,  as  provided  in  section  414  of 
the  Code  of  Ci\dl  Procedure,  and  that  Omundsen  was  im- 
properly included  in  the  judgment  by  mistake  or  inadvert- 
ence of  the  clerk.  Under  such  circumstances,  the  judgment 
against  Omundsen  was  a  nullity  on  its  face,  and  appellants 
.  were  in  no  way  prejudiced  by  the  amendment.  It  was  proper 
for  the  court  to  strike  out  the  name  of  Omundsen ;  and  if  it 
had  not  done  so  this  court,  on  appeal,  would  have  ordered  the 
amendment.     {Alpers  v,  Schammel,  75  Cal.  590.) 

The  judgment  appealed  from  is  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 


[L.  A.  No.  598.     Department  Two.— July  8,  1890.] 

M.  B.  THOMPSON  et  al..  Appellants,  v.  CITY  OF  LOS 
ANGELES,  Respondent. 

New  Trial — Statemeni^— Absence  of  Specifications. — A  sta<i>nient 
on  motion  for  a  new  trial  which  contains  no  specifications  of  ti.e 
insufficiency  of  the  evidence  to  justify  the  findings  or  of  errors  of 
law  occurring  at  the  trial  and  expected  to  by  the  defendants,  must 
be  disregarded  on  the  hearing  of  the  motion. 

Ii).— Order  Denying  New  Trial — Review  Upon  Appeal — *'Decisio> 
Against  Law." — A  specification  in  the  notice  of  the  motion  tur 
new  trial,  that  "the  decision  is  against  law,"  for  any  reason  ap* 
pearing  upon  the  face  of  the  judgment-roll,  such  as  a  failure  to 
find  upon  a  mater iul  issue,  or  that  wrong  conclusions  of  law  have 
been  drawn  from  the  findings,  can  only  be  considered  in  this  court 
upim  an  appeal  from  the  judgment,  and  will  be  disregarded  where 
tlie  only  appeal  is  from  an  order  denying  a  nc^v^trlal. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion. 

Walter  F.  Haas,  for  Appellant. 

W,  E.  Dunn,  and  Francis  J.  Thomas,  for  Respondent. 

HAYNES,  C. — This  action  is,  in  form,  to  quiet  title  to 
a  narrow  strip  of  land  fronting  on  Soto  street,  in  the  city 
of  Los  Angeles,  the  plaintiffs'  right  to  recover  depending 
upon  the  true  location  of  the  line  of  the  street ;  the  defend 
ant's  contention  being  that  the  strip  of  land  in  controversy 
is  a  part  of  said  street.  Findings  and  judgment  were  foi 
the  defendant,  and  plaintiffs  appeal  from  an  order  denying 
their  motion  for  a  new  trial. 

The  notice  of  said  motion  specified  as  the  grounds  thereof : 

1.  That  the  evidence  is  insufficient  to  justify  the  findings; 

2.  That  the  decision  is  against  law ;  and  3.  On  account  of  er- 
rors in  law  occuring  at  the  trial  and  excepted  to  by  de- 
fendant; and  that  the  motion  would  be  made  upon  a  state- 
ment of  the  case. 

The  statement,  however,  specifies  no  particulars  in  which 
it  is  claimed  the  evidence  is  insufficient  to  justify  the  find- 
ings, nor  are  any  errors  of  law  occurring  at  the  trial  speci- 
fied. Section  659,  subdivision  3,  of  the  Code  of  Civil  Pro- 
cedure, provides:  "If  no  such  specifications  be  made,  the 
statement  shall  be  disregarded  on  the  hearing  of  the  mo- 
tion." The  findings,  therefore,  stand  unquestioned  and  the 
correctness  of  the  rulings  and  proceedings  upon  the  trial 
unchallenged. 

Appellants,  in  their  brief,  say  that  the  ground  for  a  new 
trial,  more  particularly  relied  upon  for  a  reversal,  is  that 
"said  decision  is  against  law";  and  proceed  to  discuss  the 
evidence  as  though  its  sufficiency,  or  insufficiency,  was  the 
sole  question  to  be  considered.  But  since,  in  the  absence  of 
specifications,  we  are  obliged  to  conclude  that  the  findings 
are  justified  by  the  evidence  and  that  no  errors  of  law  oc- 
curred upon  the  trial,  if  "the  decision  is  against  law"  it  must 
be  for  some  reason  appearing  only  in  the  judgment-roll, 
as,  for  example,  a  failure  to  find  upon  some  material  issue, 
or  that  wrong  conclusions  of  law  have  been  drawn  from 
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the  findings.  There  is  no  appeal  from  the  judgment,  how- 
ever, and  upon  appeal  from  an  order  denying  a  new  trial 
errors  upon  the  face  of  the  judgment-roll  cannot  be  consid- 
ered. (In  re  Westerfield,  96  Cal.  113;  Wheeler  v.  Bolton, 
92  Cal.  159;  Briaon  v.  Brison,  90  Cal.  323.)  Besides,  coun- 
sel for  appellant  does  not  in  his  brief  suggest  any  error  of 
law  appearing  upon  the  judgment-roll. 

I  advise  that  the  order  appealed  from  be  affirmed. 

Britt,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


tSa«.  No.  681.    Department  Two.— July  7,  1899.] 

C.  H.  DARROUGH,  Appellant,  v.  HERBERT  KRAFT 
COMPANY  BAND  et  al..  Respondents. 

Trust  Dbkd — Patmeitt  by  Purchaser— Releasb— Unknown  Judg- 
ment Lien — Prior  Security — Subrogation. — ^A  purchaser  from 
the  grantor  of  a  trust  deed,  who  has  paid  off  the  note  secured 
thereby,  and  received  a  release,  without  actual  knowledge  of  the 
existence  of  a  subsequent  judgment  lien  upon  the  premises,  is 
entitled  in  equity  to  be  treated  as  the  assignee  of  the  note  secured 
by  the  trust  deed,  and  to  be  subrogated  to  the  prior  security,  and 
to  have  it  revived  and  enforced  as  ap^inst  the  holder  of  the  junior 
lien  of  the  judgment,  whose  rights  cannot  be  prejudiced  thereby, 
but  will  be  in  the  same  condition  as  if  the  trust  deed  were  orig^ 
inally  enforced. 

To. — Constructive  Notice— Docketing  of  Judgment. — ^The  construct- 
ive notice  inferred  from  the  docketing  of  the  judgment  does  not 
estop  the  purchaser,  or  affect  his  right  to  be  subrogated  to  the 
prior  security  which  was  paid  off  in  actual  ignorance  of  the  ex- 
istence of  the  junior  lien  of  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Te- 
hama County.    John  F.  Ellison,  Judge. 
The  facts  are  stated  in  the  opinion. 
Johnson  &  Chase,  for  Appellant. 

The  complaint  shows  an  equitable  right  in  the  purchaser 
to  be  subrogated  to  the  security  of  the  trust  deed,  and  to 
have  it  revived  and  enforced  as  against  the  unknown  junior 
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lien.  (1  Jones  on  Mortgages,  sees.  876,  877;  3  Pomeroy's 
Equity  Jurisprudence,  sees.  1211-13;  2*4  Am.  &  Eng.  Ency. 
of  Law,  253;  Barnes  v.  Mott,  64  N.  Y.  397;  21  Am.  Rep. 
625;  Arnold  v.  Green,  116  N.  Y.  566;  Short  v.  Currier,  153 
Mass.  182 ;  Matzen  v.  Shaeffer,  65  Cal.  81 ;  Persons  v.  Shaef- 
fer,  65  Cal.  79;  Tolman  v.  Smith,  85  Cal.  280;  Shaeffer  v. 
McCloskey,  101  Cal.  576,  580,  and  cases  cited;  Hines  v. 
Ward,  121  Cal.  115;  LowTnan  v.  Lowrnan,  118  111.  582; 
Everson  v.  McMullen,  113  N.  Y.  293;  10  Am.  St.  Rep.  445; 
Oerdine  v.  Menage,  41  Minn.  417.)  The  same  rule  applies 
to  subrogation  to  a  trust  deed,  as  to  a  mortgage.  ( Young  v. 
Morgan,  89  111.  199;  Johnson  v.  Tootle,  14  Utah,  482.) 

Coffman  &  Coffman,  for  Respondents. 

The  purchase  was  voluntary,  and  subject  to  incumbran- 
ces; and  the  purchaser  was  not  entitled  to  subrogation. 
(3  Minor's  Institutes,  pt.  I.,  pp.  420,  421 ;  2  Story's  Equity 
Jurisprudence,  340,  and  note;  3  Pomeroy's  Equity  Juris- 
prudence, sec.  1208;  1  Jones  on  Mortgages,  sec.  874;  Shel- 
don on  subrogation,  sees.  3,  11;  Hough  v.  Insurance  Co., 
57  111.  318;  11  Am.  Rep.  18;  Suppiger  v.  Oarrels,  20  111. 
App.  645;  Booker  v,  Anderson,  35  111.  98;  Garwood  v.  El- 
dridge,  2  N.  J.  Eq.  145 ;  34  Am.  Rep.  195 ;  Bunn  v.  Lind- 
say, 95  Mo.  250;  6  Am.  St.  Rep.  48;  Bisliop  v,  0' Conner, 
69  111.  431;  Bentley  v.  Whittemore,  18  N.  J.  Eq.  366; 
Edinburg  etc.  Co.  v.  Lathan,  88  Ind.  88;  Goodyear  v.  Good- 
year, 72  Iowa,  329;  24  Am.  &  Eng.  Ency.  of  Law,  259, 
260.) 

GRAY,  C. — A  demurrer  to  the  complaint,  as  amended, 
was  sustained;  plaintiff  refused  to  further  amend  his  com- 
plain, and  the  judgment  was  entered  against  him,  from 
which  he  appeals. 

From  the  complaint  and  amendments  thereto  it  appears' 
that  on  May  13,  1893,  the  defendant  Halley  executed  a 
note  for  one  thousand  and  fifty  dollars  to  the  defendant 
Bank  of  Tehama  County,  and  on  the  same  date,  to  secure 
the  payment  of  said  note,  said  Halley  executed  a  trust  deed 
of  certain  real  estate  to  the  defendants  Brown  and  Cahoone, 
as  trustees.  Thereafter,  and  on  the  26th  of  April,  1895, 
Herbert  Kraft  recovered  and  docketed  a  judgment  against 
.  CXXV.  Cal.— 18 
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said  Halley  for  six  hundred  and  eleven  dollars  and  seventy- 
one  cents.  On  April' 29,  1895,  this  judgment  was  assigned 
to  defendant  Kraft  Company  Bank.  On  the  13th  of  May, 
1895,  appellant  purchased  from  Halley  his  equitable  inter- 
est in  said  real  estate  for  one  hundred  and  twelve  dollars, 
receiving  a  grant  deed  therefor,  under  which  he  has  been 
in  possession  of  said  premises  ever  since.  On  May  15,  1895, 
appellant  paid  the  balance  due  to  the  Bank  of  Tehama 
County  on  said  note,  amounting  to  upward  of  eleven  hun- 
dred dollars,  and  the  said  trustees  named  iu  said  deed  of 
trust  made  a  deed  of  reconveyance  of  said  real  estate  to  ap- 
pellant, and  appellant  had  the  same  duly  recorded  and  the 
note  was  marked  paid  by  the  bank  and  surrendered  to  Hal- 
ley. Appellant  paid  this  note  and  took  this  deed  under  a 
mistake  of  fact;  he  knowing  nothing  of  the  judgment  of 
Kraft,  believed  the  premises  to  be  free  from  that  encum- 
brance. Had  he  known  of  the  judgment  he  avers  that  he 
would  have  taken  an  assignment  of  the  note  and  directed 
the  trusteese  to  sell  the  said  real  property  to  satisfy  the  same. 
Appellant  seeks  in  this  action  to  be  treated  as  the  equitable 
assignee  of  said  note  and  to  be  subrogated  to  all  the  rights 
that  the  Bank  of  Tehama  County  had  therein  and  in  said 
trust  deed,  to  have  the  said  real  property  sold  to  satisfy  said 
note,  and  to  have  the  rights  under  the  aforesaid  judgment 
subordinated  to  appellant's  rights  under  the  trust  deed  and 
promissory  note,  and  also  to  have  the  Herbert  Kraft  Company 
Bank  enjoined  from  selling  said  real  property  under  exe- 
cution under  said  judgment.  It  appears  further  that  the 
said  real  property  is  of  less  value  than  the  amount  claimed 
to  be  due  to  appellant  as  equitable  assignee  of  said  note. 

I  am  of  opinion  that  the  facts  stated  bring  the  case  within 
the  principles  laid  down  by  this  court  in  Matzen  v,  Shaeffer, 
65  Cal.  81;  Shaffer  v,  McCloskey,  101  Cal.  576;  and  Hines 
V,  Ward,  121  Cal.  115,  and  that  the  demurrer  should  have 
been  overruled.  The  above  cases  seem  to  hold  that  a  junior 
lienholder  shall  derive  no  advantage  over  a  senior  lien  where 
such  senior  lien  has  been  paid  off  and  canceled  by  the  owner 
of  the  premises  to  which  the  liens  attached  without  actual 
knowledge,  on  the  part  of  such  owner,  of  the  existence  of 
such  junior  lien;  and  that  it  will  be  presumed  that  such 
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owner  made  the  payment  for  his  own  benefit  and  not  for 
the  benefit  of  the  junior  lienholder,  and  for  the  protection 
of  his  interests  equity  will  treat  such  owner  as  the  assignee 
of  the  original  senior  lienholder,  and  w^ill  revive  and  en; 
force  such  senior  lien  for  his  benefit.  The  cases  cited  above 
treat  altogether  of  mortgage  liens,  but  I  take  it  the  same 
doctrines  of  equity  therein  discussed  are  applicable  to  trust 
deeds  given  to  secure  the  payment  of  promissory  notes,  i 
find  this  same  doctrine  of  "equitable  assignment"  applied  to 
a  trust  deed  by  the  supreme  court  of  Illinois  in  Young  v, 
Morgan,  89  111.  199.  In  that  case  the  court  held  that  where 
a  party  sold  land  subject  to  a  deed  of  trust,  which  was  a  prior 
lien  to  that  of  a  judgment,  the  purchaser  assuming  the  pay- 
ment of  the  debt  secured  by  the  trust  deed  as  a  part  of  the 
purchase  money,  and  the  purchaser  paid  the  same,  taking 
a  release  of  the  trust  deed  instead  of  an  assignment  thereof, 
in  equity  the  lien  of  the  trust  deed  was  not  extinguished  in 
favor  of  the  judgment  creditor,  but  that  the  purchaser  was  en- 
titled to  assert  the  same  for  his  own  protection  and  have  a 
sale  under  execution,  issued  on  said  judgment,  set  aside. 
The  court  said  in  that  case :  "The  payment  of  the  debt  se- 
cured by  the  trust  deed  was  not  a  voluntary  payment  by  a 
stranger,  but  it  was  a  payment  which  appellant  was  com- 
pelled to  make  in  order  to  the  protection  of  his  title  to  this 
land  which  he  had  purchased." 

Respondent  cites  Ouy  v.  Du  Uprey,  16  Cal.  197,  76  Am. 
Dec.  518,  in  support  of  the  judgment,  but  that  case  differ?? 
as  to  the  facts  from  the  case  at  bar,  for  the  court  thci*ein 
say:  "The  person  who  advanced  the  money  had  no  inter- 
est in  the  payment  of  the  debt  or  the  release  of  the  mort- 
gage"; and  further:  "He  was  fully  advised  of  the  facts." 
In  the  case  under  consideration  the  appellant  clearly  had  an 
interest  in  the  payment  and  discharge  of  the  debt,  which 
was  an  encumbrance  upon  the  land  he  had  bought,  and 
besides  he  was  not  "advised  of  the  fact"  of  the  existence 
of  the  subsequent  judgment  lien.  The  constructive  notice 
inferred  from  the  docketing  of  the  judgment  is  of  no  value 
here  and  does  not  estop  the  appellant  to  urge  that  the  note 
was  canceled  and  not  assigned  because  of  his  mistake  aris- 
ing out  of  an  absence  of  all  knowledge  as  to  the  existence 
of  the  judgment.     (Shaffer  v.  McCloskey,  mpra.) 

In  Persons  v.  Shaeffer,  65  Cal.  79,  and  Richards  v. 
Griffith,  92  Cal.  493,  27  Am.  St.  Rep.  156,  cited  by^pond- 
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ent,  the  prior  liens  were  canceled  of  record  prior  to  the 
time  the  subsequent  liens  attached,  so  that  the  subsequent 
lienholders  and  purchasers  were  in  position  to  claim  the 
rights  of  bona  fide  purchasers  without  notice.  In  this  case, 
however,  no  such  claim  can  be  made,  as  the  trust  deed  was 
a  matter  of  record,  the  land  had  not  been  redeeded  or  the 
note  paid  at  the  time  the  judgment  was  docketed  and  the 
judgment  lien  became  attached  to  the  land.  Respondents 
were  not  misled  to  their  prejudice  by  any  act  of  appellant, 
and,  notwithstanding  it  be  held  herein  that  the  appellant 
is  entitled  to  the  relief  asked  in  his  complaint,  their  judg- 
ment lien  is  of  no  less  value  to  them  on  that  account  than 
when  it  first  attached. 

Those  objections  to  the  complaint,  other  than  such  as 
are  based  on  the  ground  of  insufficiency  of  facts  to  show  a 
cause  of  action,  do  not  require  treatment  in  this  opinion. 
The  propriety  of  an  injunction  is  not  here  discussed. 

For  the  foregoing  reasons  I  advise  that  the  judgment 
be  reversed  and  the  cause  be  remanded,  with  directions  to 
the  court  below  to  overrule  the  demurrer. 

Britt,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  cause  remanded,  with  directions 
to  the  court  below  to  overrule  the  demurrer. 

Henshaw,  J.,  Temple,  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 


] 


[L.  A.  No.  487.    Department  One.— July  7,  1899.] 

THOMAS  M.  CLARK,  Appellant,  v.  CHARLES  W.  AL- 
LEN, Respondent. 

OOMPENSATION    OF    BbOKEB — EXCHANGE    OF    LANDS — BsnTaiNO    PaBTICS 

TooBTHXB— Double  Emplotment.— A  broker  will  not  be  allowed 
to  act  as  agent  of  botti  parties,  to  a  contract  for  the  sale  and 
purchase  of  real  estate,  and  an  agreement  lor  compenBation  from 
both  of  them  will  not  be  recognized  by  the  courts;  but  thif  ruH 
has  no  application  where  the  broker  does  not  act  as  an  agent,  or 
represent  conflicting  interesU,  but  acts  merely  as  a  middleman  to 
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bring  the  parties  to  an  exchange  of  lands  together^  and  has  noth- 
ing whatever  to  do  with  the  trade  between  them.  In  such  case, 
there  is  nothing  in  the  relation  of  the  parties  to  render  the  broker 
obnoxious  to  the  charge  of  double  employment;  and  he  may  re- 
ceive compensation  from  both  of  the  parties,  if  both  agree  to  pay 
him. 

Id. — Question  or  Fact — GoifVLiOTnva  Eyidengb — Order  Granting 
New  Trial. — ^The  question  whether  the  broker  was  merely  a  mid- 
dleman, or  was  an  agent  of  both  parties,  is  one  of  fact  to  be 
determined  by  the  trial  court;  and  where  there  is  conflicting  evi- 
dence, from  which  the  court  might  find  either  way,  an  order  grant- 
ing a  new  trial  after  rendering  judgment  in  favor  of  the  claim 
of  the  broker  for  compensation  from  one  party,  after  having  re- 
ceived compensation  from  the  otbor  narty,  if  the  new  trial  ap- 
pears to  have  been  granted  for  insufficient^  of  the  evidence,  will 
not  be  disturbed  upon  appeal. 

Id. — ^Pleading — Contract  to  Make  a  "Deal" — Procurement  or  Pur- 
chaser— ^Variance. — ^A  complaint  alleging  that  under  a  contract 
with  the  defendant  to  make  a  "deal"  for  him  respecting  a  certain 
pieoe-of  property,  the  plaintiffs  procured  a  purchaser  able  and 
willing  to  purchase  the  land,  is.  not  at  material  variance  with 
proof  showing  an  exchange,  of  lands,  rather  than  a  purchase,  es- 
pecially where  the  evidence  of  the  exchange  was  received  without 
objection. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Bernardino  Gcfonty,  granting  a  new  trial.  George  £.  Otis, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Earl  A.  Rogers,  and  B.  E.  Vickrey,  for  Appellant. 

Under  the  evidence,  the  brokers  had  nothing  whatever  to 
do  with  the  terms  of  the  sale  or  exchange,  but  merely  under 
took  to  bring  the  parties  together  for  a  deal  between  them. 
In  such  case,  compensation  from  one  party  is  no  defense 
against  a  claim  of  compensation  from  the  other.  {Oreen  v. 
Robertson,  64  Cal.  75,  76;  Mullen  v.  Keetzleb,  7  Bush,  253; 
Rupp  V.  Sampson,  16  Gray,  398;  77  Am.  Dec.  416;  Childs 
v.  Ptomey,  17  Mont.  502;  Finnerty  v.  Fritz,  5  Colo.  176;  An- 
derson V.  Weiser,  24  Iowa,  430;  Montross  v.  Eddy,  94  Mich. 
100;  34  Am.  St.  Rep.  323;  Ranney  v.  Donovan,  78  Mich. 
318  ;Knauss  v.  Krueger  Brewing  Co.,  142  N.  Y.  70;  Manders 
V.  Craft,  3  Colo.  App.  236;  Stewart  v.  Mather,  32  Wis.  344- 
55;  Aleocander  v.  Northwestern  etc.  University,  57  Ind.  466- 
78;  Orton  v.  Scofield,  61  Wis.  382;  Pollatschek  v.  Goodwin, 
40  N.  Y.  Supp.  682-85;  17  Misc.  R^p.  587.)^^^,,^^^^^ Google 
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E.  R.  Annable,  and  H.  Conner,  for  Respondent. 

The  brokers  were  employed  to  make  a  "deal,"  and  they  be- 
came agents  for  both  parties.  "The  claim  to  charge  commis- 
sions for  both  parties  is  so  unreasonable,  that  it  cannot  be  jus- 
tified by  any  custom  or  usage."  (Lynch  v.  Fallon,  11  R.  I. 
311 ;  23  Am.  Rep.  458 ;  Ramn  v.  Clark,  41  Md.  158 ;  20  Am. 
Rep.  66 ;  Farnsworth  v.  Hemmer,  1  Allen,  494 ;  79  Am.  Dec. 
756;  Walker  v.  Osgood,  98  Mass.  348;  98  Am.  Dec.  168; 
Everhart  v.  Searle,  71  Pa.  St.  256;  Morrison  v.  Thompson, 
L.  R.  9  Q.  B.  480;  Carman  v.  Beach,  63  N.  Y.  97;  Bell  v. 
McConnell,  37  Ohio  St.  396;  41  Am.  Rep.  528;  Scribner  v. 
Collar,  40  Mich.  375;  29  Am.  Rep.  541.) 

GAROUTTE,  J. — This  action  is  brought  to  recover  com- 
missions for  an  exchange  of  real  estate.  Judgment  went  for 
plaintiff,  and  a  new  trial  was  granted  upon  motion  of  defend- 
ant. The  appeal  is  proseouted  by  plaintiff  from  the  order 
granting  a  new  trial. 

For  a  defense  to  the  action  it  is  claimed  that  plaintiff's  as- 
signors, the  brokers,  received  compensation  for  their  services 
from  the  other  party  to  the  trade  without  his  (defendant's) 
knowledge,  and  for  that  reason  he  now  insists  that  the  brokers 
are  barred  from  recovering  any  compensation  from  him.  In 
other  words,  it  is  claimed  that  the  law  will  not  allow  the 
brokers  to  act  as  the  agent  of  both  parties,  and  a  contract  of 
that  kind  for  compensation  will  not  be  recognized  by  the 
courts.  As  a  general  principle,  this  contention  is  sound,  but 
there  are  circumstances  where  a  party  may  act  for  two  per- 
sons and  charge  compensation  from  both  for  his  services.  If 
the  duty  of  the  broker  is  simply  to  bring  together  two  men 
wlio  desire  to  exchange  their  lands,  and  the  broker's  entire 
duty  is  performed  when  he  has  brought  the  two  men  together, 
then  we  see  nothing  against  good  morals  and  a  sound  public 
policy  in  allowing  compensation  to  the  broker  from  each  of 
the  parties.  In  such  a  case,  the  broker  is  in  no  sense  repre- 
senting conflicting  interests.  He  has  nothing  whatever  to 
do  with  the  trade.  Under  the  contract  hi5  advice  and 
assistance  to  either  party  is  not  called  for.  Upon  the 
state  of  facts  here  assumed,  the  broker  may  be  termed  a  mid- 
dleman and  not  an  agent  in  the  strict  sense  of  Ahe  term.    In 
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speaking  to  such  a  state  of  facts  the  court  said,  in  Manders 
V.  Craft,  3  Colo.  App.  239:  "In  this  case  there  was  tech- 
nically no  purchase  or  sale;  no  money  passed.  It  was  an 
exchange  of  one  kind  of  real  estate  for  another.  With  the 
prices,  details,  and  trade  the  agent  had  nothing  to  do,  and  the 
arrangement  was  that  he  should  not  have.  His  sole  action 
and  employment  terminated  with  bringing  the  parties  to- 
gether, which  he  did.  The  trade  was  made  by  the  parties, 
consequently  the  agent  is  not  obnoxious  to  the  charge  of 
double  employment  under  the  law.  There  was  nothing  in 
the  relation  of  the  agent  to  either  to  prevent  compensation 
from  both  if  both  agreed  to  pay." 

In  Oreen  v.  Robertson,  64  Cal.  76,  this  court  said:  "The 
matters  set  up  in  the  answer  as  to  the  employment  of  plaintiff 
by  Tucker  do  not  constitute  a  defense.  The  plaintiff  made  no 
bargain  for  the  sale  of  the  property ;  he  was  not  authorized  to 
make  a  bargain ;  he  undertook  to  bring  the  buyer  and  seller 
together,  and  he  did  so;  they  made  their  owii  bargain;  and 
after  plaintiff  had  rendered  his  services  and  brought  them 
together,  and  after  they  had  made  their  bargain,  the  defend- 
ant executed  the  instrument  in  suit." 

If  the  broker  here  was  merely  a  middleman,  as  in  the  cases 
above  cited,  the  defendant  could  not  defeat  plaintiff's  cause 
of  action  upon  the  ground  that  the  other  party  to  the  ex- 
change of  property  had  paid  him  a  fee  for  the  services  ren- 
dered. This  question  was  essentially  one  of  fact  and  one 
upon  which  the  trial  court  found  in  favor  of  plaintiff.  Yet 
while  the  evidence  was  ample  to  support  such  a  finding,  thcro 
was  some  evidence  to  the  contrary — possibly  sufficient  evi- 
dence to  justify  a  finding  the  other  way  if  one  had  been  made. 
The  new  trial  appears  to  have  been  granted  upon  the  ground 
of  the  insufficiency  of  the  evidence  to  support  the  findings, 
and  where  the  evidence  is  at  all  conflicting  we  cannot  disturb 
the  order  which  grants  a  new  trial.  For  these  reasons  the 
order  appealed  from  must  be  affirmed. 

By  the  broker's  contract  with  the  defendant  in  this  case 
they  were  employed  to  made  a  "deal"  for  him  respecting  a 
certain  piece  of  property.  By  plaintiff's  complaint  he  allegea 
that  under  this  contract  the  brokers  procured  a  purchaser 
able  and  willing  to  purchase  the  land'.    Under  the/^contract 
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and  under  this  allegation  of  the  complaint  evidence  was  in- 
troduced showing  an  exchange  of  land  rather  than  a  pur- 
chase. We  do  not  deem  such  evidence  at  variance  either  with 
the  terms  of  the  contract  or  with  the  allegations  of  the  com- 
plaint. An  employment  to  find  a  purchaser  and  an  allega- 
tion that  a  purchaser  was  found  is  satisfied  by  evidence  that 
a  party  was  found  with  whom  the  contracting  party  ex- 
changed lands.  Especially  should  that  be  held  in  this  case, 
where  all  the  evidence  introduced  tending  to  show  an  ex- 
change of  lands  was  offered  and  received  without  objection. 

For  the  foregoing  reasons  the  order  appealed  from  is  af- 
firmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  ooncuned. 


[S.  F.  No.  1002.  Department  Two.— July  6,  1899.] 

DANIEL  WILSON,  Assignee,  etc.,  Appellant,  v.  DENNIS 
F.  NUGENT,  Respondent. 

MeCHAIVICS'    LlElTS — ^RXTENTION    OF    MOIVKT    DUB    CONTBACTOR— I>ETEB- 

MiNATiON  OF  RIGHTS — ^DEPOSIT  IN  CouBT. — ^Under  the  statute  pro- 
viding for  the  retention  of  twenty-five  per  cent  of  the  money  to  be 
paid  by  the  owner  of  a  building  to  a  contractor  for  the  construction 
or  repair  thereof,  in  order  to  pay  off  and  discharge  liens  filed  there- 
upon, the  owner  has  the  right  to  retain  the  money  to  protect  the 
property  from  valid  liens;  but  he  cannot  pass  upon  their  validity 
except  at  his  own  peril.  He  may  protect  himself  by  depositing 
the  money  in  court,  to  await  its  determination  of  the  validity  of 
the  liens,  and  of  the  rights  of  the  contractor,  or  of  his  assignee 
in  insolvcnqr. 

Id. — VoLUNTABY  Pathsnt  bt  OwNEBr— Claim  of  Assignee  m  Insol- 
VENOT. — ^Where  the  owner  made  a  voluntary  payment  of  lien  claim- 
ants so  as  to  consume  the  whole  of  the  twenty-five  per  cent  re- 
served payment,  acting  upon  his  own  judgment  of  their  validity  in 
so  doing,  after  knowledge  of  a  claim  made  to  the  whole  of  the  re- 
served payment  by  the  assignee  in  insolvency  of  the  contractor,  tho 
owner  is  not  protected  by  such  payment,  if  the  liens  are  in  fact 
invalid;  and,  in  such  case,  the  assignee  in  insolvency  may  recover 
from  him  the  amount  of  the  claim. 

Id. — Invalid  Notices  of  Lien — ^Terms  of  Contract  not  Tbult  Stated. 
— ^Notices  of  claims  of  lien  by  materialman  which  untruly  state 
the  terms  and  conditions  of  the  contract  as  being  "that  claimant 
was  to  receive  the  reasonable  market  value  of  the  materials  so 
furnished,"  whereas  in  fact  the  materials  were  funri;^>^|^  each 
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case  to  the  contractor  at  a  fixed  price,  are  invalid  on  account  of 
the  variance,  and  create  no  lien  upon  the  premises. 

Id. — Hauling  Slate  fob  IUx^. — ^Persons  who  did  not  furnish  ma- 
terials to  be  used  on  the  building,  nor  perform  any  labor  there- 
on, but  who  were  merely  engaged  by  the  contractor  to  haul  slate 
to  the  building  and  deliver  it  to  the  contractor  for  his  use  upon 
the  roof,  are  not  within  the  terms  of  the  lien  law,  and  are  not 
entitled  to  a  lien  upon  the  building  for  such  labor. 

Id. — ^Us«  OF  Matsbialb — Fikdihgs — Suffobt  of  Judomknt. — In  order 
to  sustain  a  judgment  in  favor  of  the  validity  of  liens  of  material- 
men, the  findings  must  show  that  the  materials  furnished  by  the 
lien  claimants  were  furnished  to  be  used,  and  that  they  were  used 
in  the  construction  of  the  building  upon  which  the  lien  is  claimed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    Edward  A.  Belcher^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  H.  linforth,  and  Johnson^  linforth  &  Whitaker, 
for  Appellant. 

Peri  M.  Allen^  and  T.  M.  Osmont^  for  Respondent. 

THE  COURT.— Action  to  recover  eight  hundred  and 
thirtynsix  dollars.  Judgment  for  defendant.  Motion  for  a 
new  trial  denied.  This  appeal  is  by  the  plaintiff  from  the 
judgment  and  order.  On  May  16, 1895,  one  De  Gear  entered 
into  a  written  contract  with  defendant  to  roof  St.  Rose's 
church  for  three  thousand  three  hundred  and  forty-four  dol- 
lars. The  contract  was  in  the  usual  form  and  provided  that 
twenty-five  per  cent,  being  the  final  payment,  should  be  re- 
tained by  defendant  for  thirty-five  days  after  the  completion 
of  the  contract.  March  7, 1896,  the  contract  was  completed, 
and  defendant  made  all  the  payments  as  he  had  agreed  to  do, 
except  the  twenty-five  per  cent  (eight  hundred  and  thirty-six 
dollars)  which  he  retained  under  the  terms  of  the  contract 
for  the  payment  of  any  claims  that  might  be  valid  liens 
against  said  building. 

On  March  28,  1896,  seven  mechanics'  liens  were  filed 
against  said  church,  aggregating  about  the  amount  still  in 
the  hands  of  defendant.  On  April  11,  1896,  said  De  Gear 
filed  a  petition  in  insolvency;  the  plaintiff  was  in  due  course 
elected  assignee  of  said  insolvent,  and  on  April  24,  1896,  an 
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assignment  of  all  the  estate  of  said  De  Gear  was  made  to 
plaintiff.  After  the  said  plaintiff  had  qualified  as  assignee 
and  prior  to  June  3,  1896,  he  notified  defendant  in  writing 
of  his  election  and  qualification  as  assignee,  and  of  his  claim 
to  the  eight  hundred  and  thirty-six  dollars,  and  forbade  its 
payment  to  anyone  else  other  than  plaintiff.  On  June  3, 
1896,  after  defendant  had  knowledge  of  all  these  facts  and  of 
the  claim  of  plaintiff  to  said  money,  and  without  any  order 
of  court,  or  any  judgment  as  to  the  validity  of  any  of  said 
alleged  liens,  he  paid  them  all,  amounting  with  costs  to  more 
than  the  eight  hundred  and  thirty-six  dollars.  It  was  ad- 
mitted at  the  trial  that  unless  the  defendant  was  released 
from  liability  to  plaintiff  by  reason  of  the  payment  of  the 
said  alleged  liens  that  the  eight  himdred  and  thirty-six  dol- 
lars was  due  and  unpaid  from  the  defendant  to  the  plaintiff. 
At  the  time  of  the  qualification  of  the  plaintiff  as  assignee  the 
defendant  was  indebted  to  plaintiff  as  such  assignee  and  legal 
representative  of  De  Gear  in  said  sum  of  eight  hundred  and 
thirty-six  dollars,  unless  there  were  valid  and  existing  liens 
against  said  fund  or  against  the  property  of  defendant,  and  in 
order  to  satisfy  which  defendant  in  law  had  the  right  to  use 
said  fund.  Defendant  did  not  owe  the  alleged  lien  claimant*, 
as  he  had  made  no  contract  with  them.  The  provisions  of  the 
statute  authorizing  the  owner  to  retain  the  twenty-five  per 
cent  in  order  to  pay  off  and  discharge  hens  was  designed 
both  for  the  protection  of  the  owner  and  of  laborers,  material- 
men and  holders  of  valid  liens.  Subcontractors,  laborers,  and 
materialmen  may  look  to  the  contractor  alone,  or  if  they  have 
any  doubt  as  to  his  solvency,  they  may  avail  themselves  of 
the  statutory  provisions  as  to  fiUng  and  recording  liens.  If 
such  liens  are  filed,  the  owner  has  the  right  to  retain  the 
amount  in  his  hands  for  his  own  protection,  for  the  purpose 
of  paying  off  and  discharging  such  liens  as  may  be  valid  and 
to  charge  the  amount  so  paid  to  the  contractor.  The  defend- 
ant knew,  at  the  time  of  paying  this  fund  to  the  alleged  lien- 
holders,  of  the  claim  of  plaintiff.  While  he  had  the  right  to 
use  the  fund  in  accordance  with  law  to  protect  his  property 
from  valid  liens,  he  could  not  himself  pass  upon  their  validity 
except  at  his  own  peril.  He  could  easily  have  protected  him- 
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iself  by  depositing  the  money  in  court  and  let  the  court  de- 
termine the  validity  of  the  liens  and  the  rights  of  plaintiff. 
{De  Camp  Lumber  Co.  v,  Tolhurst,  99  Cal.  635.)  The  find- 
ings are  attacked  on  the  ground  of  insufficiency  of  evidence 
to  support  them,  and  it  becomes  necessary  to  examine  the  evi- 
dence as  to  the  validity  of  the  liens.  The  statute  requires  that 
the  notice  of  lien  shall  contain  a  statement  of  the  terms,  time 
given,  and  conditions  of  the  contract.  (Code  Civ.  Proc,  sec. 
1187.)  This  statement  must  not  only  be  made,  but  it  must 
be  true. 

The  notices  of  liens  of  Parnsworth  &  Ruggles,  forty-four 
dollars  and  eighty-one  cents ;  James  Young,  thirty-four  dol- 
lars and  seventy  cents;  Pacific  Metal  Works,  two  hundred  and 
seventy-one  dollars  and  ninety  cents;  Schrader  &  Lutge, 
twenty-three  dollars  and  forty-five  cents ;  Thomas  Alderson, 
Iwo  hundred  and  eighty-nine  dollars  and  twenty-seven  cents; 
Dunham,  Carrigan  &  Hayden  Company,  eighty-four  dollars 
and  twenty-seven  cents,  each  stated  as  a  part  of  the  terms, 
time  given,  and  conditions  of  the  contract  that  claimant  was 
to  receive  the  reasonable  market  value  of  the  materials  so 
furnished.  The  uncontradicted  evidence  shows  that  the  ma- 
terials were  furnished  in  each  case  to  De  Gear  at  a  fixed  price. 
This  was  fatal  to  the  liens.  The  proof  showed  the  notices  of 
lien  in  each  case  to  be  untrue.  In  Reed  v,  Norton,  90  Cal. 
590,  decided  by  this  court  in  Bank,  it  was  held  that  where  the 
notice  of  lien  stated  that  the  claimant  was  to  be  paid  for  the 
labor  done  and  furnished  at  what  it  was  reasonably  worth, 
and  the  evidence  showed  that  claimant  had  an  express  con- 
tract, the  variance  was  fatal  and  claimant  could  not  recover. 
So  in  Wagner  v.  Hansen,  103  Cal.  104,  the  complaint  alleged 
that  the  work  was  to  be  done  at  an  agreed  price  but  the  exi- 
dence  showed  no  agreed  price,  and  the  variance  was  held  to  be 
fatal.  It  was  there  said:  "The  purpose  of  the  record  and 
statement  must  be  to  inform  the  owner,  in  case  of  a  contractor 
and  laborers  rendering  service  under  such  contract,  as  tatlie 
extent  and  nature  of  a  lienor's  claim,  to  facilitate  investiga- 
tion as  to  its  merits.  Such  a  statement  as  the  above  would 
be  misleading.  The  lienor  is  required  to  verify  the  state- 
ment.   In  all  essential  particulars  it  must  be  true."    In  the 
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late  case  of  Santa  Monica  etc.  Co.  v.  Hege,  119  Cal.  377,  it 
was  held  that  a  different  rule  applies  to  a  variance  between 
the  pleading  and  proof  and  a  variance  between  the  notice  of 
lien  and  proof,  and  in  case  the  proof  shows  that  the  contract 
set  forth  in  the  notice  of  lien  is  untrue  it  is  fatal  to  the  lien. 
It  is  said  in  the  opinion :  'The  right  to  enforce  a  mechanic's 
lien  depends  upon  a  compliance  with  the  requirements  of  the 
statute.  Unless  the  notice  of  the  lien  which  is  filed  with  the 
county  recorder  contains  the  statements  required  by  section 
1187  of  the  Code  of  Civil  Procedure,  the  claimant  is  not  en- 
titled to  his  lien.  This  section  requires  the  claim  of  a  ma- 
terialman to  contain  a  statement  of  his  demand  after  de- 
ducting all  just  credits  and  offsets,  and  also  a  statement  of 
the  terms,  time  given,  and  conditions  of  his  contract.  The 
provision  that  the  claim  must  contain  these  statements  means 
that  the  statements  thus  contained  must  be  correct  and  in  ac- 
cordance with  the  facts.  If  they  are  not  correctly  stated  the 
right  to  a  lien  is  lost." 

Applying  the  rule  as  laid  down  in  the  foregoing  cases,  the 
said  liens  must  fall.  The  burden  was  upon  defendant  to 
show  that  the  said  liens  were  valid  and  enforceable  liens  upon 
the  premises.  The  proof  showed  a  contract  in  each  case  that 
in  law  created  no  lien  under  the  notice  given.  The  proof  did 
not  show  that  Famsworth  &  Ruggles  had  any  lien.  They  did 
not  perform  labor  upon  or  furnish  material  to  be  used  on  the 
building.  Their  services  consisted  of  hauling  slate  to  the 
building  and  delivering  it  to  the  contractor. .  This  did  not 
bring  them  within  the  terms  of  the  statute.  {Adams  v.  Bur- 
bank,  103  Cal.  651.  ) 

Another  fatal  objection  to  the  judgment  in  this  case  is  that 
the  court  nowhere  finds  that  the  materials  furnished  by  the 
said  lien  claimants  were  furnished  to  be  used  and  that  they 
were  used  in  the  building  and  construction  of  the  said 
church.  (Silvester  v.  Coe  Quartz  Mine  Co.,  80  Cal.  510 ;  John 
A.  Roebling  Sons  Co.  v.  Bear  Valley  Irr.  Co.,  99  Cal.  488.) 

It  is  claimed  by  defendant  that  before  the  filing  of  his 
petition  in  insolvency  said  De  Gear  requested  him  to  pay 
and  he  did  agree  to  pay  the  claim  of  said  alleged  lienholders. 
Even  if  this  kind  of  an  unperformed  agreement  constitutes  a 
defense,  we  do  not  think  the  evidence  supports  the  conten- 
tion; De  Gear  says  that  he  told  defendant  that  there  were 
certain  claims  against  the  building  that  he^as  unable  to 
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meet,  and  that  he  desired  that  they  should  be  paid.  De- 
fendant testified  that  he  paid  them  because  he  supposed  they 
were  correct  to  avoid  a  lawsuit  and  because  he  considered 
them  just.  That  De  Gear  told  him  all  these  liens  had  to  be 
paid;  that  the  reason  he  did  not  pay  them  at  once  is  because 
he  was  afraid  he  would  have  to  pay  them  twice.  That  by 
general  infonnation  he  satisfied  himself  that  the  liens  were 
valid  and  then  paid  them. 

We  think  this  evidence  shows  that  defendant  acted  upon 
his  own  judgment  in  paying  the  claims,  and  that  he  be- 
lieved they  were  valid  liens  against  the  building.  He  had  no 
right,  however,  to  set  up  his  opinion  as  to  the  legality  of  the 
liens,  after  knowing  that  plaintifT  claimed  the  right  to  con- 
test them,  without  taking  the  chances  on  the  correctness  of 
that  opinion.  Plaintiff  clearly  had  the  right  to  claim  that 
the  liens  were  invalid,  and,  if  their  validity  should  be  es- 
tablished, to  claim  the  fund  as  the  representative  of  the  gen- 
eral creditors  of  De  Gear. 

The  judgpnent  and  order  are  reversed. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1387.    Department  Two.-^uly  6,  1899.] 

In  the  Matter  of  the  Estate  of  HIRAM  A.  PEARSONS,  De- 
ceased. ST.  FRANCIS  TECHNICAL  SCHOOL,  and 
ELIZABETH  MALONE,  Superioress,  Appellants.  SAN 
FRANCISCO  LADIES'  PROTECTION  AND  RELIEF 
SOCIETY  et  al.,  Respondents. 

Bequest  to  Orphan  Astluh — ^Tbchhioal  School  it)B  Obphaits. — 
A  bequest  of  money  '*to  be  equally  distributed  among  the  orphan 
asylums  of  the  city  and  county  of  San  Francisco,"  does  not  in- 
clude a  "technical  school"  situated  therein,  the  primary  and  main 
purpose  of  which  is  to  give  to  orphan  girls  who  are  fourteen  yeard 
old  or  more  such  special  training  as  will  fit  them  for  certain  vo- 
cations in  life,  and  in  which  the  work  of  the  girls  contributes  to 
their  support. 

Id.*— Natube  of  Orphan  Astluic. — ^The  primary  idea  of  an  orphan 
asylum  is  that  it  is  a  place  of  safety,  refuge,  retreat,  or  sanctu- 
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ary  for  indigent  and  dependant  orphans  who  have  no  homes  else- 
where, and  to  afford  them  a  home  with  protection,  support,  ct 
cetera,  during  the  period  of  their  dependency. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  settling  the  final  account  of  an 
executor  and  distributing  the  estate  of  a  deceased  person.  J. 
V.  Coffey^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Garret  W.  McEnerney,  for  Appellants. 

Joseph  Hutchinson,  for  San  Francisco  Ladies'  Protection 
and  Relief  Society;  George  W.  Haight,  for  San  Francisco 
Protestant  Orphan  Asylum;  A.  N.  Drown,  for  Maria  Kip 
Church  Orphanage;  Joseph  Naphtaly,  for  Pacific  Hebrew  Or- 
phans' Asylum  and  Home  Society,  and  Sullivan  &  Sullivan, 
for  Roman  Catholic  Orphan  Asylum  and  St.  Joseph's  Roman 
Catholic  Infant  Asylum,  Respondents. 

McFARLAND,  J.— This  is  an  appeal  by  the  St.  Francis 
Technical  School  and  Elizabeth  Malone,  superioress  thereof, 
from  a  decree  of  final  distribution,  and  also  from  a  decree 
settling  the  final  account  of  the  executor. 

The  deceased,  Pearsons,  left  a  will,  in  which  he  provided, 
among  other  things,  that  certain  specific  property  should  be 
sold  and  "the  proceeds  of  such  sale  be  equally  distributed 
among  the  orphan  asylums  of  the  city  and  county  of  San 
Francisco.  And  the  said  asylums  I  request  to  be  designated 
by  the  judge  of  the  probate  court."  There  were  a  large  num- 
ber of  applicants  for  distributive  shares  of  this  fund,  each 
claiming  to  be  an  orphan  asylum  within  the  meaning  of  the 
said  clause  in  the  will.  On  December  20,  1894,  the  court 
made  a  decree  by  which  the  claims  of  some  of  the  applicants 
were  allowed  and  those  of  others  denied.  An  appeal  was 
taken  from  that  decree  to  this  court  and  the  decree  was  re- 
versed; and  the  opinion  of  this  court  on  that  appeal  quite 
fully  sets  forth  the  principles  upon  which  the  court  below 
should  be  governed  upon  another  hearing  of  the  case.  (See 
In  re  Pearsons,  113  Cal.  577.)  After  the  going  down  of  the 
remittitur  the  matter  was  heard  again  by  the  superior  court, 
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and  a  decree  was  rendered  in  which  six  of  the  applicants  were 
declared  to  be  within  the  terms  of  the  will  and  entitled  to  a 
distributive  share  of  the  fund.  The  applications  of  all  the 
othei*s  were  rejected,  and  among  them  was  that  of  the  St. 
Francis  Technical  School  which  now  appeals  from  the  de- 
cree. The  appellant  concedes  that  the  six  applicants  were 
properly  held  to  be  orphan  asylums  and  to  be  entitled  to 
shares  of  the  fund.  But  it  claims  that  the  court  erred  in 
holding  that  it  was  not  an  orphan  asylum  within  the  mean- 
ing of  the  will  and  not  entitled  to  any  share  of  the  fund. 

The  court  below  Was  right  in  deciding  against  the  claim  of 
the  appellant.  It  was  not  an  orphan  asylum  within  the  prin- 
ciples declared  at  the  former  appeal.  On  that  appeal  it  was 
held  that  "the  prominent  idea  of  an  asylum  is  that  it  is  a 
place  of  safety,  a  place  of  refuge,  a  retreat,  a  sanctuary,"  for 
indigent  and  dependent  orphans  who  have  no  home  else- 
where, and  to  afford  them  a  home,  with  protection,  support, 
et  cetera,  during  the  period  of  their  dependency.  The  ap- 
pellant here  is  not  within  this  definition.  Its  primary  and 
main  purpose  is  to  take  such  girls  as  chose  to  go  to  it,  and 
who  are  fourteen  years  old  or  more — when  their  period  of 
dependency  is  mostly  over — and  to  give  them  such  special 
training  as  will  fit  them  for  certain  vocations  in  life.  The 
work  of  the  girls  contributes  to  their  support.  The  primary 
and  principle  purpase  of  the  appellant  is  not  that  of  an 
asylum  as  above  described,  but  of  a  school.  It  is  in  fact  what 
its  name  (although  the  name  would  not  be  controlling)  in- 
dicates— a  "technical  school."  Hospitals,  reformatories,  di- 
rectories, and  schools,  although  dealing  with  orphans,  are 
clearly  distinguishable  from  orphan  asylums.  Similar  rea- 
sons which  induced  the  court  on  the  former  appeal  to  reject 
the  claims  of  the  Boys'  and  Girls'  Aid  Society  and  the  Girls' 
Directory  Orphan  Asylum  to  be  beneficiaries  under  the  will, 
lead  necessarily  to  the  rejection  of  the  claim  of  appellant. 

The  case  of  Wilson  v.  Squire,  1  Younge  &  C.  Ch.  654 — 
the  only  authority  cited  by  appellant — is  not  in  point.  The 
bequest  in  that  case  was  to  the  governors  and  trustees  of  "The 
London  Orphan  Society  on  the  City  Road" ;  it  was  not  to  a 
class ;  there  was  only  one  beneficiary  named,  and  the  task  of 
the  court  was  merely  to  determine  who  that  single  beneficiary 
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was.    Moreover,  the  word  "asylum"  did  not  appear  in  the 
will;  the -words  used  were  "Orphan  Society";  and,  of  course, 
there  could  be  many  kinds  of  societies  connected  in  various 
ways  with  orphans  which  would  not  be  asylums. 
The  judgment  and  decrees  appealed  from  are  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  0.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[Sac.  No.  472.    Department  One.— July  1,  1899.] 

JOHANNA  GLUECK  et  al.,  Itespondente,  v.  ADOLPH  P. 
SCHELD,  Appellant 

AcnoN  FOB  Death — Nequgencb — ^Dischabgs  or  Pistol  Cabelcssli 
Hakdled. — One  engaged  in  manipulating  a  loaded  pistol  in  preaenoe 
of  others  should  use  great  care  in  the  manipulation;  and  in  an 
action  for  a  death  caused  by  the  discharge  of  a  pistol  carelessly 
handled,  the  negligence  of  the  defendant  is  sufficiently-  shown  by 
evidence  that  the  loaded  pistol  was  pointed  by  him  in  the  general 
direction  of  the  deceased,  with  knowledge  thereof,  and  was  being  ma- 
nipulated in  a  manner  likely  to  cause  it  to  be  fired. 

Id. — CJoNTRiBUTOBT  Kegugence — ^POSITION  OF  DECEASED. — ^The  posi- 
tion of  the  deceased,  about  forty  feet  off  at  an  angle  from  a  target, 
at  which  defendant  and  others  had  been  firing,  and  about  one  hun- 
dred and  fifty  feet  from  the  defendant,  when  the  loaded  pistol  of 
the  defendant,  without  being  fired  at  the  target,  was  negligently 
discharged,  thereby  causing  his  death,  did  not  constitute  contribu- 
tory negligence  per  ae;  and  the  jury  were  justified  in  finding  that 
his  position  when  killed  was  not  in  itself  a  dangerous  one,  and 
that  he  was  not  guilty  of  contributory  negligence  in  being  at 
that  point,  at  that  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County  and  from  an  order  denying  a  new  trial.  J.  E. 
Prewett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Hart  and  Albert  M.  Johnson,  for  Appellant. 
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The  injury  was  the  result  of  an  extraordinary  and  unan- 
ticipated accident,  which  neither  party  knew  or  had  reason 
lo  believe  would  produce  the  result ;  and  the  defendant  is  not 
responsible  therefor.  (Beach  on  Contributory  Negligence, 
sees.  36,  37  et  seq;  Niosi  v.  Empire  Steam  Laundry j  117  Cal. 
257 ;  Blyth  v.  Birmingham,  etc.  Co,,  11  Ex.  781 ;  Crafter  v. 
Metropolitan  Ry,  Co,,  L.  R.  1  Com.  P.  300;  Metropolitan  Ry. 
Co.  V.  Jackson,  L.  R.  3  App.  Cas.  193;  Sharp  v.  Powell,  L.  R. 
7  Com.  P.  253;  Stanly  v.  Powell  (1891),  1  Q.^B.  86;  Harvey 
V,  Dunlop,  Hill  &  D.  193;  Brown  v.  Kendall,  6  Cush.  292; 
M(yrn8  v,  Piatt,  32  Conn.  75;  Parrott  v.  Wells,  15  Wall.  524.) 
One  who  knowingly  puts  himself  in  a  dangerous  position 
cannot  recover  for  a  resulting  injury.  (Pollock  on  Torts, 
Webb's  Am.  ed.,  191 ;  Schoenfeld  v.  Milwaukee  City  Ry.  Co., 
74  Wis.  433;  L.  S.  &  M.  8.  R,  R.  Co.  v.  Clemens,  5  Bradw. 
(III.  App.)  77;  Illinois  Cent,  R.  R.  Co.  v.  Hetherington,  83 
111.  510.) 

Isaac  Joseph,  T.  J.  Crowley,  and  F.  C.  Castelhun,  for  Re- 
spondents. 

The  questions  of  negligence  and  contributory  negligence 
were  passed  upon  by  the  jinry,  upon  conflicting  evidence  and 
reasonable  inferences  of  fact,  and  their  verdict  is  conclusive. 
{Buchel  V.  Gray,  115  Cal.  421;  Carraher  v.  San  Francisco 
Bridge  Co.,  100  Cal.  177 ;  Boyd  v.  Addous,  97  Cal.  510.)  An 
unanticipated  accident  will  not  free  from  responsibility  one 
who  heedlessly  handles  firearms.  {Talley  v.  Ay  res,  3  Sneed, 
677;  Chataigne  v.  Bergeron,  10  La.  Ann.  699;  Chiles  v. 
Drake,  2  Met.  (Ky.)  146,  154;  74  Am.  Dec.  408;  Wright  v. 
Ckrk,  50  Vt.  130,  135;  28  Am.  Rep.  496.)  If  a  person  is 
injured  by  the  discharge  of  a  gun  in  the  hands  of  another 
who  has  entire  control  of  it,  the  burden  is  cast  upon  the  latter 
to  prove  that  the  gun  was  not  fired  at  the  party  injured  either 
intentionally  or  negligently,  but  the  result  was  inevitable  and 
without  the  least  fault  upon  the  part  of  the  one  handling  the 
gun.  (Atchison  v.  Dullam,  16  Brad.  (111.  App.)  4:2  ;Moebus 
V.  Becker,  46  N.  J.  L.  41 ;  Morgan  v.  Cox,  22  Mo.  37S ;  66  Am. 
Dec.  623;  Bullock  v.  Babcock,  3  Wend.  391;  Dixon  v.  Bell, 
5  Maule  &  S.  391 ;  Dalton  v.  Favour,  3  N.  H.  465 ;  Whitby  v. 
Brock,  4  Times  L.  R.  241.) 

CXXV.    Cai.— 19  ^  T 
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GAROUTTE,  J.— The  widow  and  children  of  Frederick 
Glueck^  deceased,  have  brought  this  action  to  recover  dam- 
ages for  his  death,  which  occurred  under  the  following  state 
of  facts: 

Defendant  and  a  friend  were  firing  at  a  target  with  pistols 
at  a  distance  of  about  one  hundred  and  thirty-five  feet,  and 
near  the  home  of  Glueck.  He  was  standing  at  an  angle  from 
the  target  and  defendant  some  forty  feet  distant  from  the 
target,  and  one  hundred  and  fifty  feet  distant  from  defend- 
ant, observing  the  firing.  Defendant's  pistol  became  disar- 
ranged, and  while  holding  it  upon  his  knee  and  in  the  act  of 
repairing  the  defect  it  was  fired,  and  the  ball  struck  and  killed 
Glueck.  The  pistol  was  pointed  in  the  general  direction  of 
Glueck  at  this  time.  The  evidence  is  sufficient  to  indicate 
that  fact,  especially  so  when  the  sad  results  of  the  shot  are 
considered.  Upon  this  state  of  facts  were  the  jury  justified 
in  holding  defendant  pecuniarily  liable?  The  true  solution 
of  this  question  is  dependent  upon  the  propositions,  viz :  Was 
the  defendant  guilty  of  such  contributory  negligence  as 
would  release  defendant  from  liability?  Appellant's  counsel 
contend  with  but  little  zeal  that  defendant  was  not  guilty  of 
negligence.  A  party  who  is  engaged  in  manipulating  a  loaded 
pistol  should  use  great  care  in  such  manipulation ;  and  the 
fact  that  this  pistol  was  pointed  in  the  general  direction  of 
the  deceased,  with  knowledge  of  defendant  that  it  was  loaded, 
and  with  the  further  knowledge  by  him  of  the  location  of  the 
deceased  at  that  time,  and  in  view  of  the  further  fact  that  it 
was  being  manipulated  in  a  manner  which  was  likely  to  cause 
it  to  be  fired,  are  matters  which  taken  together  are  amply  suf- 
ficient to  stamp  the  conduct  of  the  defendant  as  negligent  to 
a  great  degree.  In  the  statement  of  the  foregoing  facts  we 
give  them  in  line  with  the  verdict  of  the  jury.  Under  the  evi- 
dence, the  jury  were  justified  in  finding  these  facts  as  we  have 
summarized  them,  and  upon  such  a  fijiding  they  were  author- 
ized in  saying  that  defendant  did  not  exercise  that  care  in 
handling  his  pistol  which  the  law  demands. 

Was  the  deceased  guilty  of  contributory  negligence?  Much 
is  said  by  defendant's  counsel  regarding  the  dangerous  posi« 
tion  occupied  by  deceased  when  shot,  to  the  effect  that  he  was 
but  forty  feet  from  the  target  and  had  been  warned  that  hia 
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position  was  a  dangerous  one  and  advised  to  change  it.  If 
deceased  had  been  killed  when  defendant  was  firing  at  the 
target,  by  reason  of  a  spent  ball,  or  a  poor  aim  or  a  premature 
discharge  of  the  pistol,  these  claims  would  have  weight.  But 
we  do  not  see  that  they  have  anything  to  do  with  the  case 
under  existing  circumstances.  It  would  seem  that  the  firing 
at  the  target  is  almost  a  false  quantity.  The  deceased  was  not 
killed  by  reason  of  his  proximity  to  the  target;  and  thus  his 
position  of  danger,  if  it  was  a  dangerous  one,  did  not  contiib- 
ute  to  the  accident.  Perchance  before  the  firing  at  the  target 
had  been  resumed  he  would  have  changed  his  position.  In 
its  simplest  form  the  case  seems  to  be  that  deceased  was  stand- 
ing about  one  hundred  and  fifty  feet  distant  from  defendant, 
who  was  manipulating  a  loaded  pistol.  At  this  time  the  pis- 
tol was  accidentally  discharged  by  reason  of  this  manipula- 
tion, and  deceased  was  killed  by  the  shot.  Under  these  cir- 
cumstances, the  jury  were  entirely  justified  in  finding  de- 
ceased was  not  guilty  of  negligence  by  reason  of  being  at  the 
point  where  killed.  In  other  words,  the  jury  had  the  right 
to  say,  from  the  evidence,  that  his  position  at  the  moment  of 
time  when  he  was  killed  was  not  in  itself  a  dangerous  one. 

The  law  of  the  case  was  properly  presented  to  the  jury. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 


[S.  F.  No.  9S6.    Department  One.Julj  1,  1899.] 

JAMES  D.  BROWN,  Assignee,  etc..  Appellant,  v.  ANGUS 
McKAY,  Respondent. 

Teitanct  nr  Gokhoh — ^Adverse  Pobsessioit — ^Hosthje — Intent. — In 
order  to  establish  adverse  possession  by  a  tenant  in  common  against 
his  cotenants,  clear  and  unequivocal  proof  is  required  of  hostile 
intent  on  his  part  manifested  to  oust  the  cotenants. 

Id. — ^PBBSUMFnoNS — ^Fatheb    and    Son    as     Cotenants. — ^All    pre-  * 
sumptions  of  law,  of  fact,   and  of  good  morals  are  against  an'* 
adverse  holding  by  a  father  who  became  tenant  in  common  with 
his  sons  as  heirs  of  the  deceased  wife  and  mother,  and  who  recog- 
nized their  title  by  becoming  guardian  of  their  estate  and^painta jned 
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friendly  relations  with  them  until  death,  and  devised  his  interest 
to  them  in  one  parcel  of  the  inherited  realty. 
Id. — Unsettled  Guabdiansuip — Lease — Insufficient  Pboof  of  Ad- 
verse Holding. — The  mere  facts,  in  such  case,  that  the  guard- 
ianship was  nerer  settled,  and  that  the  father  executed  a  lease  to 
one  of  the  sons  after  he  became  of  age,  of  another  parcel  of  the 
inherited  realty,  which  does  not  appear  to  have  been  devised  by  the 
lather,  are  insufficient  to  evince' a  hostile  intent  as  to  such  imrcol. 
or  to  establish  an  adverse  holding  thereof  by  the  father  as  against 
the  sonil 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Bartholomew  Noyes,  and  G.  R.  Lukens,  for  Appellant. 

David  McKay,  Sr.,  recognized  the  title  of  his  sons,  and  the 
presumption  is  of  a  continuing  friendly  possession  for  them  as 
tenant  in  conmion  with  them  until  clear  proof  of  ouster 
brought  home  to  their  knowledge,  which  is  not  shown  to  have 
existed.  (McCracken  v.  San  Francisco,  16  Cal.  635;  MilUr 
V,  Myles,  46  Cal.  535;  Northrop  v,  Wright,  24  Wend.  221; 
Coleraan  v.  Clements,  23  Cal.  245 ;  Culberhouse  v.  Shirey,  42 
Ark.  25,  28 ;  Bannon  v.  Brandon,  34  Pa.  St.  263 ;  75  Am.  Dee. 
655;  Hart  v.  Gregg,  10  Watts,  185;  36  Am.  Dec.  166;  Zeller 
V.  Eckert,  4  How.  289 ;  Hulvey  v.  Hulvey,  92  Va.  182.) 

W.  S.  Goodfellow,  and  W.  B.  Bosley,  for  Respondent 

David  McKay  had  adverse  possession  after  the  minors  be- 
came of  age,  under  his  exclusive  control  thereafter.  Member- 
ship of  the  same  family  is  immaterial,  where  there  is  ex- 
clusive control.    {Feliz  v.  Feliz,  105  Cal.  1.) 

GAROUTTE,  J.— This  is  an  action  of  ejectment  brought 
by  the  assignee  in  insolvency  against  the  defendant  Angus 
McKay,  who  was  also  the  insolvent  debtor.  The  facts  are 
these: 

Mrs.  Mary  A.  McKay,  wife  of  David  McKay,  died  in  1859, 
leaving  two  sons — ^this  defendant  Angus  McKay,  and  David 
McKay,  Jr.,  this  defendant  then  being  of  the  age  of  five  years, 
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and  David  being  still  younger.  At  the  time  of  her  death  she 
was  the  owner  of  a  piece  of  property  in  the  city  of  San  Fran- 
cisco, described  in  this  record  as  the  "Dupont  street  prop- 
erty/' and  she  ako  possessed  a  community  interest  in  the 
piece  of  property  here  designated  as  the  "Davis  street  prop- 
erty.^'  As  heirs-at-law  of  their  mother  an  undivided  one-* 
third  of  the  Dupont  street  property  passed  to  each  of  the  sons^- 
and  hkewise  an  undivided  one-fourth  of  the  Davis  Street 
property.  In  1883,  defendant  Angus  McKay  was  adjudged 
an  insolvent  debtor,  and  his  estate  was  administered  upon ; 
the  debtor  was  discharged  from  his  debts  and  thereafter  the 
then  assignee  died.  No  part  of  the  real  estate  here  mentioned 
was  included  in  the  assets  of  the  insolvent's  estate.  In  1894 
David  McKay,  the  father,  died,  leaving  a  will.  Upon  his 
death  it  first  came  to  the  knowledge  of  the  sons  that,  as  heirs 
of  their  mother,  they  became  the  owners  of  the  aforesaid 
interests  in  the  two  described  tracts  of  land.  Pending 
the  administration  upon  the  father's  estate,  Angus  Mc- 
Kay took  out  letters  of  administration  upon  his  mother's 
estate,  and  this  property  under  such  administration  was 
finally  distributed  to  the  sons  in  the  proportions  afore- 
said. Thereafter  this  plaintiff  was  appointed  assignee  in 
the  insolvency  proceedings  to  succeed  his  dead  predecessor, 
and  now  seeks  by  ejectment  to  recover  the  possession  of  de- 
fendants's  interest  in  the  land  inherited  by  him  from  his 
mother. 

The  only  defense  made  to  this  action  is  the  plea  of  the  stat- 
ute of  limitations,  defendant  now  claiming  that  his  father, 
prior  to  his  death,  obtained  title  to  the  property  here  in- 
volved, by  adverse  possession.  The  trial  court  declared  thej^ 
facta  in  accordance  with  this  claim  and  rendered  judgmenlp^ 
for  defendant.  This  appeal  is  taken  from  that  judgment  and*^ 
also  from  the  order  denying  a  motion  for  a  new  trial. 

Upon  a  careful  examination  of  the  record,  the  court  has  ar-* 
rived  at  the  conclusion  that  the  facts  to  support  the  claim  of. 
adverse  possession  in  the  father  are  too  meager  to  accomplish 
that  result.  The  case,  in  its  facts  upon  the  question  of  adverse 
possession,  is  a  peculiar  one,  viewed  from  various  standpoints. 
It  is  peculiar  in  this :  Defendant  Angus  McKay,  during  the 
period  dating  from  his  mother's  death,  1859,  to  his  father's 
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deaths  1894,  the  period  in  which  the  adverse  possession  must 
have  been  created,  never  knew  that  he  owned  an  interest  in 
this  real  estate.  Again,  in  this  Ktigation  he  is  relying  upon  an 
adverse  possession  against  himself,  created  by  his  father.  In 
other  words,  he  is  relying  upon  title  in  himself  as  the  heir  of 
his  father,  whom  he  claims  secured  title  to  this  property  by 
adverse  possession  against  him ;  and  he  makes  such  claim  in 
face  of  the  fact  that  he  administered  upon  his  mother's  estate 
after  his  father's  death,  claiming  throughout  those  proceed- 
ings that  the  property  here  involved  was  her  property  and 
passed  to  him  by  reason  of  his  heirship.  But,  however  interest- 
ing these  circumstances  may  be,  they  are  not  determinative  of 
the  case,  and  we  pass  to  the  facts  upon  whidi  the  claim  of  ad- 
verse possession  in  the  father  is  based. 

Eo  Instanti  upon  the  mother's  death,  in  1859,  the  father 
and  the  sons  became  tenants  in  common  of  these  two  parcels 
of  land.  As  has  been  stated,  the  defendant  was  then  about 
five  years  of  age,  and  his  brother  younger.  In  1861  the 
father,  David  McKay,  filed  a  petition  in  the  probate  court 
setting  forth  that  his  two  sons  held  undivided  interests  in 
these  two  parcels  of  land  as  heirs  of  their  mother,  and  asked 
to  be  appointed  guardian  of  their  estates.  The  court  made 
the  order  of  appointment,  and  the  record  of  the  proceeding 
here  ends.  The  defendant  became  of  age  in  187^  and  prior 
to  that  time  there  is  not  a  particle  of  evidence  tending  to  show 
any  advei-se  claim  to  this  property  made  by  the  father  against 

.f  his  minor  sons.  He  simply  cared  for  the  property,  and  that 
was  all.  He  paid  the  taxes.  He  ooUectea  the  rents.  He  in- 
sured the  property  and  made  the  repairs.  No  one  of  these 
acts  in  any  way  or  degree  is  inoonaistent  with  his  position  as 
a  tenant  in  common,  especially  in  view  of  the  fact  that  his 
minor  sons  were  his  cotenants.  As  substantially  settling  the 
question  in  favor  of  the  title  of  the  minors  during  their 

.  minority,  the  father's  declaration  in  his  petition  for  letters  of 

•guardianship  may  be  cited. 

After  the  arrival  of  the  defendant  at  years  of  majority,  we 
find  but  a  single  additional  circumstance  tending  in  any  way 
to  support  the  theory  of  the  defendant  that  the  father's  inten- 

.  tions,  toward  his  title  were  hostile.    And  this  is  but  a  trifle. 

I  During  the  years  from  1877  to  1888  the  father  leased  to  the 
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defendant  the  Davis  street  property,  at  the  monthly  rental  of : 
one  hundred  dollars  per  month.    This  circumstance,  conced- 
ing it  as  material  as  to  the  Davis  street  property,  is  wholly  im- 
material as  to  the  Dupont  street  property.    Upon  the  other 
hand,  taking  all  the  facts  of  the  case  together,  it  is  incredible 
that  the  father  of  these  two  boys,  before  or  after  their  arrival 
at  the  age  of  majority,  ever  intended  to  gain  title  to  this  prop- 
erty from  them  by  adverse  possession.    Hostile  intent  of  the  •^ 
party  in  possession  as  a  ootenant  is  all-important  in  such  a  ; 
case,  and  we  feel  safe  in  saying  there  is  no  hostile  intent  man-  / 
ifested  here.    Certainly,  no  hostile  intent  was  brought  home 
to  the  sons.    We  have  the  express  declaration  of  the  father 
in  1861  that  he  had  no  such  intent;  and  his  conduct  there- 
after is  entirely  consistent  with  such  declaration.     During 
this  whole  period,  extending  up  to  the  very  day  of  his  death, 
the  relations  of  David  McKay,  senior,  with  his  boys  were  of 
the  most  friendly  character.    This  is  shown  by  the  fact  tha* 
the  defendant  acted  as  his  agent  during  his  absence,  in  the 
collection  of  rents ;  that  the  son  David  was  appointed  executor 
of  his  last  will  and  testament;  that  the  father  advised  and 
counseled  with  the  defendant  during  his  pecuniary  enibar-| 
rassments,  and  assisted  him  in  the  preparation  of  his  petition) 
in  insolvency ;  that  under  his  will,  as  evidenced  by  the  decree 
of  distribution,  he  devised  in  equal  shares  to  his  two  sons  hisj 
undivided  one-third  interest  in  the  Dupont  street  property.! 
These  things  show  the  friendly  relations  existing  between  the 
father  and  the  sons,  and  the  utter  imjyrobability  that  any  inS 
tent  ever  existed  in  the  mind  of  the  father  at  any  moment  of. 
time  to  supplant  the  title  of  his  sons  in  these  lands  by  a  title 
of  his  own  under  a  claim  of  adverse  possession.    As  an  addi- 
tional consideration  looking  to  this  conclusion,  it  may  be  said 
that  the  father  was  half  a  millionaire,  as  shown  by  the  in- 
ventory and  appraisement  of  his  estate,  while  the  interest  of  / 
the  defendant  in  these  two  lots  is  appraised  at  the  sum  of  four^ 
thousand  dollars. 

There  is  a  further  consideration  which  strongly  impreses    ' 
the  court  with  the  conclusion  that  McKay,  Sr.,  never  claimed 
title  to  the  interest  of  his  son  in  this  property.    By  the  in-, 
ventory  and  appraisement  filed  in  his  estate  his  interest  in  I 
the  Dupont  street  lot  is  described  as  an  undivided  one-thir<M 
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.thereof ;  and  by  tlie  decree  of  distribution  an  undivided  one- 
jthird  of  said  Dupont  street  lot  is  distributed  to  the  two  sons 
fen  equal  shares.  For  some  reason  not  understood  by  the 
court  the  will  of  David  McKay,  Sr.,  is  not  in  the  record, 
but  in  view  of  the  inventory  and  appraisement  and  the  decree 
of  distribution  it  is  evident  that  David  McKay,  by  his  will, 
did  not  attempt  to  dispose  of  the  entire  Dupont  street  proper- 
ty, but  only  attempted  to  dispose  of  an  undivided  one-third 
interest  therein.  Such  disposition  of  his  property  by  his 
will  is  wholly  inconsistent  with  a  claim  of  title  in  him  to 
the  entire  tract,  and  it  is  almost  conclusive  evidence  that  he 
Iniever  at  any  time  made  such  claim.  This  being  the  status 
of  the  Dupont  street  lot,  we  safely  assume  if  he  made  no 
claim  of  title  in  himself  to  that  property  he  likewise  made 
no  claim  to  the  Davis  street  property. 

All  presumptions  of  law,  of  fact,  and  of  good  morals 
are  against  an  adverse  holding  in  a  case  poasesisng  the  feat- 
ures of  this  case;  and  to  overcome  those  presumptions  there 
must  be  a  showing  by  the  record  of  clear,  direct  and  un- 
equivocal acts  upon  the  part  of  the  adverse  holder,  indi- 
cating an  intention  to  claim  the  property  as  his  own.  Sueli 
a  case  is  not  made  out  by  this  record.  'It  may  be  further 
suggested  that  the  case  disclosed  by  the  record  is  not  one 
of  conflicting  evidence. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
,v^ed  and  the  cause  remanded  for  a  new  trial. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1030.    ]>epartmexit  Two.— July  3,  1800.] 

ARCHIBALD  COOPER,  Respondent,  v.  CHARLES   W, 

GORDON,  Appellant. 

AcnoN — Unfiled  Stipulation  fob  Judombnt — Consent  to  Delay — 
Estoppel  to  Uboe  Dismissal. — An  unfiled  stipulation  that  tho 
plaintiff  in  an  action  may  enter  judgment  against  the  defendaut 
for  a  stipulated  sum  at  any  time,  and  that  fxecution  should  be 
stayed  while  specified  payments  were  made,  is  in  lieu  of  an  answer 
admitting  the  allegations  of  the  complaint,  and  is  a  consent  to 
ilic  jurisdiction  of  the  court,  and  to  the  entry  of  the  appeamnc« 
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of  the  defendant)  and  of  judgment  after  the  time  limited  by  statute, 
and  estops  the  defendant  from  insisting  upon  a  dismissal  of  the 
action,  on  the  ground  that  plaintiff  has  not  servpd  tho  summons 
within  three  years,  or  prosecuted  the  action  with  diligence. 
Id.— Tufs  voB  Affkabakce — Waivkb  of  SrATim — Ck>NSTBUcnoif  or 
Code. — ^A  defendant  may  waive  the  provisions  of  section  406  and 
of  subdivision  7  of  section  581  of  the  Code  of  Civil  Procedure,  in 
regard  to  the  time  for  his  appearance,  which  are  intended  to 
relieve  defendants  from  the  assertion  of  stale  demands  and  not  to 
preclude  a  subsequent  appearance  without  objection,  or  by  consent 
of  parties. 

Id. — ^UsB  OF  Stifulation. — ^Though  stipulations  do  not  bind  the  par- 
ties until  filed,  yet,  when  filed,  they  do  bind  the  parties,  and  may 
then  be  used  to  show  that  a  party  has  violated  his  stipulation, 
and  as  a  basis  of  relief  to  the  person  who  has  been  injured  by 
trusting  to  it. 

Id.— Dismissal  fob  Want  of  PBOSEounow — ^Vacation  of  Judoicent 
BY  AssiORQB — Proof  of  Stipulation. — ^An  action  is  properly  dis- 
missed for  want  of  prosecution  where  no  service  of  summons  ap- 
pears, and  nothing  has  been  done  in  the  action  for  nearly  thir- 
teen years;  but  the  judgment  of  dismissal  is  properly  vacated 
upon  motion  of  an  assignee  of  the  cause  of  action,  upon  showing 
that  on  the  day  after  the  commencement  of  the  action  the  plaintiff 
and  defendant  had  stipulated  that  judgment  might  be  entered  at 
any  time,  that  the  defendant  had  stipulated  likewise  with  a  former 
assignee  of  the  cause  of  action  two  years  thereafter,  and  also  with 
the  moving  party  as  a  subsequent  assignee,  ten  years  after  the 
suit  was  brought,  the  last  stipulation  specifying  a  less  rate  of 
interest. 

Id. — ^Pboof  to  Warrant  Judoicent. — Where  the  genuineness  of  the 
signatures  to  the  stipulations  was  admitted  merely  for  the  pur- 
pose of  the  motion  to  vacate  the  judgment  of  dismissal,  the  court 
should  require  proof  of  such  genuineness,  and  of  the  amount  fur 
which  the  plaintiff*  is  entitled  to  judgment,  before  entering  the 
judgment  under  the  stipulations. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  vacating  a  judgment 
of  dismissal  of  action.    WilUam  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  W.  NowHn,  and  Myrick  &  Deering,  for  Appellant. 

The  action  was  properly  dismissed  for  want  of  prosecu- 
tion. (Code  Civ.  Proc.,  sec.  581;  Pardy  v,  Montgomery, 
77  Ca.  326 ;  Kulbi  v,  Hawkett,  89  Cal.  638 ;  Origsby  v,  Napa 
County,  36  Cal.  585.)  Stipulations  not  filed  cannot^  iiotipod 
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and  do  not  bind  the  parties.  (Borkheim  v.  North  British 
etc.  Ins.  Co,,  38  Cal.  623;  Merritt  v.  Wilcox,  52  Cal.  241.) 
the  motion  to  dismiss  was  not  a  general  appearance  of  the 
defendant.  (Linden  etc.  Co.  v.  Sheplar,  53  Cal.  245 ;  Powers 
V.  Braly,  75  Cal.  237.)  Jurisdiction  of  the  person  cannot  be 
shown  by  unproved  stipulations  or  admissions.  (Code  Civ. 
Proc,  sees.  415,  1132,  1133;  Reinhart  v.  Lugo,  86  Cal.  395; 
21  Am.  St.  Rep.  62;  Lyons  v,  Cunningham,  66  Cal.  42; 
Alderson  v.  Bell,  9  Cal.  315;  Sharp  v.  Brunnings,  35  Cal. 
528;  Litchfield  v.  Burwell,  5  How.  Pr.  346.) 

A.  H.  Carpenter,  for  the  Respondent. 

The  court  was  imposed  upon  as  to  the  real  state  of  the 
case  and  the  judgment  was  properly  vacated.  (Walker  v. 
Felt,  54  Cal.  388;  Amador  etc.  Co.  v.  Mitchell,  59  Cal.  169; 
Dunlap  V.  Steere,  92  Cal.  345;  27  Am.  St.  Rep.  143.)  The 
defendant's  stipulations  took  the  place  of  an  answer.  (Alia 
Silver  Min.  Co.  v  Alta  Placer  Min.  Co.,  78  Cal.  629;  Ward  v. 
Clay,  82  Cal.  508;  Richardson  v.  Musser,  54  Cal.  198.) 
Jurisdiction  of  the  person  may  be  obtained  by  agreement 
or  consent  of  the  party.  (12  Am.  <fe  Eng.  Ency.  of  Law, 
299;  Meredith  v.  Santa  Clara  Min.  Assn,,  60  Cal.  619;  Lnco 
V.  Superior  Court,  71  Cal.  555;  Oray  v.  Hawes,  8  Cal.  562; 
Davis  V.  Packard,  6  Wend.  333;  Foote  v.  Richmond,  42  Cal. 
443.)  The  vacation  of  the  judgment  of  dismi&sal  was  with- 
in the  discretion  of  the  court.  (Seymour  v.  Wood,  53  Cal. 
303;  Cameron  v.  Carroll,  67  Cal.  500;  Bell  v.  Peck,  104  Cal. 
35.) 

TEMPLE,  J. — This  action  was  commenced  on  the  fifth 
day  of  April,  1883,  and  summons  was  issued  on  the  same 
day.  The  summons,  so  far  as  appears,  was  never  served  on 
any  of  the  defendants,  and  no  return  thereof  was  ever  made 
or  filed.  The  suit  was  to  foreclose  a  chattel  mortgage  on  a 
printing  press  and  other  contents  of  a  printing  office,  given 
to  secure  an  indebtedne.s.s  for  defendant  Gordon,  accordin^^ 
to  the  terms  of  a  promissory  note  which  is  set  out  in  the  com- 
plaint. As  to  the  other  defendant^,  (he  complaint  merely 
avers  that  they  have,  or  claim  to  have,  some  interest  in  the 
property.  So  far  as  the  records  of  the  court  discloseil. 
nothing  further  wils  done  in  the  case  until  the  eightecnlh 
day  of  March,  1893,  when,  on  motion  <^f  Xld?'X3&SQl¥^^^''*'*' 
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attorney,  who  appeared  specially  for  the  purpose,  the  suit 
was  dismissed,  "pursuant  to  subdivision  7  of  section  581  of 
the  Code  of  Civil  Precedure."  As  nearly  thirteen  years  had 
elapsed  since  the  taking  out  of  summons,  and  nothing  fur- 
ther appeared  to  have  been  done  in  the  case,  the  order  was 
eminently  proper. 

On  the  first  day  of  May,  1898,  one  J.  H.  Harper,  in  the 
name  of  plaintiff  and  as  his  assignee,  moved  to  vacate  the 
order  and  judgment  of  dismissal  on  the  ground  that  it  was 
obtained  by  fraud  and  deceit  and  through  mistake,  inad- 
vertence, and  excusable  neglect  on  the  part  of  plaintiff.  On 
the  hearing  it  was  shown  that  on  April  6,  1883,  one  day 
after  suit  was  commenced,  plaintiff  and  defendgmt  entered 
into  a  written  stipulation  to  the  effect  that  plaintiff  could 
enter  judgment  at  any  time  in  the  action  for  a  stipulated 
amount,  but  was  to  grant  a  stay  of  execution  upon  certain 
payments  being  made  by  Gordon. 

Also  that  on  the  twenty-sixth  day  of  March,  1885,  Gordon 
again,  in  writing,  stipulated  with  one  George  M.  Wood,  to 
whom  the  claim  of  plaintiff  had  been  assigned,  that  he. 
Wood,  could  have  judgment  entered  at  any  time  for  a  sum 
stated.    A  stay  of  execution  was  also  stipulated. 

On  the  thirteenth  day  of  September,  1893,  another  stipu- 
lation was  made  in  writing  by  Gordon  and-  J.  H.  Harper, 
which  recites  that  Harper  had  become  the  assignee  of  plain- 
tiff, and  stipulates  that  Harper  may  take  judgment  in  the 
action  at  any  time.  The  amount  due  is  also  stipulated,  and 
also  certain  payments  to  be  made,  and  a  rate  of  interest 
less  than  that  called  for  in  the  note. 

Defendant  Gordon  appeared  in  response  to  the  motion 
and  read  his  own  affidavit,  which,  however,  contains  noth- 
ing of  consequence. 

The  motion  was  granted  and  the  judgment  was  vacated 
on  the  ground  that  the  stipulations  referred  to  constitute 
an  appearance  in  the  action.  The  learned  judge  stated  in 
an  opinion  included  in  the  order  vacating  the  judgment: 
"Section  531  of  the  Code  of  Civil  Procedure  does  not  require 
an  appearance  to  be  filed  within  three  years;  it  merely  re- 
quires an  appearance  to  be  'made'  within  three  years."  He 
considered  the  stipulation  that  plaintiff  could  take  judgnie|U 
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equivalent  to  notice  of  appearance  and  said  that  notice 
differs  from  an  answer  or  a  demurrer  because  a  pleading 
did  not  become  such  until  filed,  while  the  statute  provided 
that  the  appearance  is  complete  when  plaintiff  is  notified, 
although  the  notice  is  not  filed.  And  yet,  if  judgment  is 
entered,  the  judgment-roii  must  show  that  summons  was 
served  or  that  defendant  has  appeared.  If  appearance  was 
only  by  notice  to  plaintiff,  as  provided  in  section  1014  of 
the  Code  of  Civil  Proceure,  proof  of  that  fact  must  be  found 
in  the  judgment-roll. 

Appearance  provided  in  section  1014  is  primarily  for  the 
purpose  of  entitling  the  defendant  to  notice  of  subsequent 
proceedings  where  notice  must  be  given,  and  for  that  pur- 
pose written  notice  served  on  plaintiff  is  sufficient;  but  the 
appearance  of  defendant  is  not  thereby  made  in  court. 

The  code  is  not  altogether  clear  upon  this  subject.  Section 
403  provides  that,  "at  any  time  witliin  the  year  after  com- 
plaint is  filed,  the  defendant  may  in  writing,  or  by  appear- 
ing  and  answering,  waive  the  issuing  of  summons."  Appar- 
ently this  is  a  declaration  that  the  issuance  and  service  of 
the  summons  can  be  waived  in  no  other  mode,  and  in  section 
416  it  is  enacted  that  the  voluntary  appearance  of  a  defend- 
ant is  equivalent  to  the  service  of  summons. 

But  in  section  581  it  is  provided,  apparently,  that  such 
appearance  may  be  at  any  time  within  three  years.  But 
suppose  a  defendant  were  to  appear  and  answer  four  years 
after  the  complaint  was  filed,  and  were  then  to  demand  a 
trial  objecting  to  a  dismissal  although  no  summons  had  been 
issued  and  no  previous  appearance  made?  Could  the  court 
then  properly  dismiss  the  action  against  the  protest  of  all 
parties?  I  think  not.  Section  581  is  absolute  m  its  terms 
explicit  and  comprehensive,  but  such  result  could  not  have 
been  contemplated.  It  was  to  relieve  defendants  from  the 
assertion  of  stale  demands.  Mostly,  no  doubt,  it  was  aimed 
against  those  w^ho  asserted  title  to  real  estate  merely  to  be 
bought  off,  and  who  were  in  the  habit  of  commencing  suits 
solely  to  prevent  the  statute  of  limitations  from  running. 
But  even  in  such  a  case,  where  the  defendant  comes  in  and 
files  an  answer  and  demands  a  trial  before  the  suit  has  been 
dismissed,  I  do  not  understand  that  the  court  n^ust  neverthc- 
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less  dismiss  the  action  without  a  trial.  On  the  other  hand, 
I  think  it  would  be  error  to  do  so.  Nor  is  this  absolutely  in- 
» consistant  with  the  terms  of  the  statute,  which  seems  to  give 
three  years  in  which  the  court  cannot  dismiss  though  no 
appearance  has  been  made;  after  that,  and  until  voluntary 
appearance  has  been  made,  the  action  may  be  dismissed  as 
provided. 

But  if  the  parties  consent  that  it  is  a  case  pending  of  which 
the  court  has  jurisdiction,  there  is  no  excuse  for  not  trying  it. 

The  stipulation  is,  in  effect,  an  answer  admitting  all  the  al- 
legations of  the  complaint,  with  the  statement  that  defendant 
has  no  defense.  Had  it  been  in  words  so  stated,  and  the 
document  had  been  filed,  there  could  have  been  no  question. 
A  stipulation  that  defendant  may  take  judgment  is  intended 
to  be  in  lieu  of  such  an  answer. 

But  the  stipulation  was  not  filed  within  the  three  years,  nor 
at  any  time  before  the  case  was  actually  dismissed.  It  was 
not  filed  until  motion  was  made  to  set  aside  the  judgment  of 
dismissal  on  the  ground  that  the  stipulations  themselves 
excused  the  neglect  of  the  plaintiflF  to  file  them.  If  such  neg- 
lect can  be  excused,  they  certainly  do.  Each  stipulation 
leaves  it  to  the  plaintiff  to  apply  for  judgment  whenever  he 
might  choose  to  do  so,  and  each  was  given  in  consideration 
of  favors  granted  defendant.  He  procured  further  time  to 
pay  his  debt,  with  a  reduction  of  the  rate  of  interest  and  the 
use  of  the  printing  outfit  in  the  meantime.  In  the  last  stipu- 
lation signed  September  13, 1893,  more  than  ten  years  after 
the  suit  was  commenced,  it  is  recited  that  "by  consent  of 
each  and  all  of  the  above-named  persons,  judgment  has  not 
been  rendered  therein,  but  said  action  is  still  pending,  in 
which  the  said  Harper  as  the  assignee  of  said  plaintiff,  may 
and  can,  by  reason  of  the  stipulations  heretofore  made  by 
said  defendant,  take  judgment  of  foreclosure  against  said 
Gordon  and  sell  said  proj)erty  at  any  time. 

Defendant  is  certainly  estopped  by  this  stipulation  from 
urging  the  objection  that  the  plaintiff  has  neglected  to  prose- 
cute the  action  with  due  diligence.  And  it  is  also  a  consent 
to  the  entry  of  the  appearance  of  the  defendant  and  tlie  entry 
of  judgment  after  the  lapse  of  the  three  years  limited  by  law. 
Without  such  consent  it  could  not  be  done,  but,  as  already 
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said,  where  defendant  expressly  consents  to  the  delay  I  see 
no  objection  to  it.  It  was  not  intended  to  limit  the  right  of 
the  parties  so  to  stipulate.  Parties  may  expressly  waive  most 
of  the  provisions  designed  for  their  benefit,  and  I  see  no  rea- 
son why  this  should  constitute  an  exception. 

But  it  is  said  that  stipulations  that  are  not  filed  do  not 
bind  the  parties.  That  is  true,  but  when  filed  they  do  bind 
the  parties  and  may  then  be  used  to  show  that  a  party  has 
violated  his  stipulation,  and  as  the  basis  of  relief  to  the  per- 
son who  has  been  injured  by  trusting  to  it.  (Smith  v.  Whit- 
tier,  95  Cal.  279.) 

The  genuineness  of  the  signatures  to  the  stipulations  are 
not  denied  and  are  admitted  for  the  purpose  of  the  motion. 
We  mlist  presume  that  before  entering  judgment  the  court 
will  require  proper  proof  to  be  made  both  upon  that  matter 
and  as  to  the  amount  for  which  plaintiff  is  entitled  to  judg- 
ment. 

The  order  is  aflSrmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  F.  No.  1471.    Department  One.— July  6,  1899.] 
In  the  Matter  of  the  Estate  of  JOHN  RATHGEB,  Deoea.^d, 
JULES  J.  AGOSTINI  et  al.,  Respondents,  v.  ALBERT 
GUTTINGER,  Appellant. 

EsTAixs  OF  Dkgbasbd  Pebsons — OmssiDN  OF  Profebtt  fbom  Inveit- 
xoBT — ^Wbongfxjl  CLiaic  OF  Executor — ^Revocation  of  Lettkbs.— 
The  failure  of  an  executor  to  inventory  property  belonging  to 
the  estate  which,  without  right,  he  claims  as  his  own,  is  such 
misconduct  of  the  executor  as  justifies  the  revocation  of  his  let- 
ters testamentary;  and  the  court  has  jurisdiction  for  the  pur- 
poses of  the  revocation  to  inquire  and  determine  whether  the 
omitted  property  belongs  to  the  estate,  and  whether  the  executor 
has,  without  suflicint  reason,  asserted  ownership  thereof  in  himself. 

Id.— Order  fob  Personal  Propertt— Presumption  of  Bailment- 
Statute  of  Limitations. — ^An  order  given  by  the  decedent  upon 
his  tenant  for  the  delivery  of  the  possession  of  personal  property, 
does  not  establish  a  gift,  and  the  person  who  receives  such  prop- 
erty pursuant  to  the  order  must  be  presumed  to  have  held  it  M 
bailee  of  the  decedent;  and  the  statute  of  limitations  would  not 
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run  in  his  favor,  in  the  absence  of  proof  of  an  adverse  claim 
brought  to  the  knowledge  of  the  decedent. 

Id- — ^Adjudication  Upon  Revocation  of  Letters — Estoppel  of  Execxj- 
TOB — Action  to  Kecoveb  Property. — ^The  court,  though  having 
jurisdiction  for  the  purpose  of  the  revocation  of  letters  testa- 
mentary, to  inquire  as  to  the  rightfulness  of  the  claim  of  the  ex- 
ecutor to  property  omitted  from  the  inventory,  is  not  competent  in 
such  a  summary  proceeding  to  decide  finally  upon  the  question  of 
tjtle;  and  the  executor  is  not  estopped  by  the  adjudication  in  such 
proceeding  from  showing  title  in  himself  in  an  action  to  recover 
the  property  for  the  estate. 

Id. — ^Procedure  fob  Revocation — Statement  of  Charges. — ^The  state- 
ment of  the  charges  of  misconduct  of  the  executor,  in  the  petition 
upon  which  the  court  issues  an  order  to  the  executor  to  show  cause 
why  his  letters  should  not  be  revoked,  is  sufficient,  without  being 
reiterated  in  a  separate  document  filed  at  the  hearing. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  revoking  letters  testamentary.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion. 

Otto  Turn  Suden,  and  F.  J.  Solinsky,  for  Appellant. 

The  fact  that  an  executor  claims  adversely  to  the  estate  is 
not  ground  for  refusing  or  revoking  his  letters  testamentary. 
{Estate  of  Bauquier,  88  Cal.  302.)  The  court  had  no  juris- 
diction to  settle  the  title  to  the  property.  (Estate  of  Haas,  97 
Cal.  234.) 

A,  Caminetti,  and  George  E.  De  Golia,  for  Respondents. 

The  court  had  jurisdiction  and  discretionary  power  to  re- 
voke the  letters  testamentary,  when  convinced  of  a  breach  of 
duty  on  the  part  of  the  executor.  (Code  Civ.  Proc,  sees, 
1436, 1437,  1626;  Deck  v.  Oherke,  6  Cal.  669;  In  re  Moore, 
83  Cal.  687;  Mesmer  v.  Jenkins,  61  Cal.  153.) 

BRITT,  C. — John  Rathgeb,  a  resident  of  the  county  of 
Alameda,  died  July  26,  1897,  leaving  a  will  whereby  he  ap- 
pointed Jules  J.  Agostini,  Frank  Bernasconi,  and  Albert  Gut- 
tinger  his  executors.  The  will  was  duly  admitted  to  probate 
on  August  30,  1897,  and  letters  testamentary  were  issued  to 
said  persons  named  as  executors.  On  December  7th  next  fol- 
lowing, said  Agostini  and  Bernasconi  filed  with  the  court 
their  verified  petition  charging  that  Guttinger  has  concealed 

moneys,  goods,  and  chattels  belonging  to  the  estate  of  said 
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testator,  and  has  failed  to  account  to  the  estate  for  property, 
both  real  and  personal,  in  his  possession  which  belongs  to 
said  estate,  and  that  he  omitted  to  include  in  the  inventory 
and  appraisement  of  the  estate  previously  filed  certain  real 
and  personal  property  of  the  testator  situated  in  the  county 
of  Calaveras,  and  that  he  has  possession  of  such  property  and 
refuses  to  deliver  it  to  the  executors.  They  prayed  that.Gut- 
tinger  be  cited  before  the  court  to  be  examined  on  oath  as  to 
the  matters  charged,  and  for  such  order  as  the  court  should 
deem  proper.  The  court  made  an  order  reciting  the  sub- 
stance of  said  petition  and  directing  that  Guttinger  appear  on 
December  27,  1897,  to  be  examined  touching  the  said 
charges.  It  made  a  further  order  containing  like  recitals  as 
the  other,  and  reciting  in  addition  that  it  appeared  from 
credible  information  that  Guttinger  has  committed  or  is 
about  to  commit  a  fraud  on  the  estate,  and  has  long  neglected 
his  duty  as  an  executor,  and  directed  that  his  powers  as  such 
be  suspended  until  further  investigation  by  the  court;  also 
that  he  show  cause  at  the  time  and  place  appointed  for  his 
examination  as  above  stated  why  the  said  letters  testamentary 
issued  to  him  should  not  be  revoked.  Service  of  copies  of  said 
orders  and  of  said  petition  having  been  duly  made  on  Gut- 
tinger, and  he  having  been  cited  as  required  by  the  court,  he 
filed  answers  denying  the  charges  of  his  coexecutors,  averring 
that  all  the  property  of  which  he  is  possessed  is  his  own  and 
that  he  is  not  bound  to  include  it  in  any  inventory  of  said 
estate  and  denying  that  he  had  omitted  any  duty  he  owed  to 
the  estate  or  that  he  had  committed  any  fraud  thereon,  or  that 
he  is  about  to  conmiit  such.  At  the  hearing  Guttinger  was 
examined  and  other  evidence  was  introduced;  the  court 
found  the  charges  against  Guttinger  to  be  sustained,  and  or- 
dered that  his  said  letters  be  revoked;  also  that  the  other 
executors  institute  appropriate  actions  agcdnst  him  to  recover 
the  property  of  the  estate  in  his  possession.  Prom  the  order 
revoking  his  letters  he  has  appealed. 

The  statutory  provisions  under  which  the  said  proceedings 
were  taken  are  in  substance,  so  far  as  necessary  to  be  stated, 
as  follows:  Whenever  the  judge  of  the  superior  court  has 
reason  to  believe,  from  his  own  knowledge,  or  from  credible 
information,  that  any  executor  has  wasted  or  embezzled  the 
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property  of  the  estate,  or  is  about  to  do  so,  or  has  committed 
or  is  about  to  commit  a  fraud  upon  the  estate,  or  has  wrong- 
fully neglected  the  estate,  he  must  suspend  the  powers  of  such 
executor  until  the  matter  is  investigated.  (Code  Civ.  Proc, 
sec.  1436.)  Notice  of  such  suspension  must  be  given  to  the 
executor,  and  he  must  be  cited  to  show  cause  why  his  letters 
should  not  be  revoked.  If  he  fail  to  appear  in  obedience  to 
the  citation,  or,  if  appearing,  the  court  is  satisfied  that  there 
exists  cause  for  his  removal,  his  letters  must  be  revoked. 
(Code  Civ.  Proc,  sec.  1437.)  "At  the  hearing,  any  person 
interested  in  the  estate  may  appear  and  file  his  allegations  in 
writing,  showing  that  the  executor  ....  should  be  removed; 
to  which  the  executor  ....  may  demur  or  answer,  as  here- 
inbefore provided."    (Code  Civ.  Proc,  sec.  1438.) 

The  court  below  found,  among  other  things,  that  a  certain 
ranch  and  mine  and  also  a  quantity  of  personal  property  situ- 
ated in  the  county  of  Calaveras,  and  in  the  possession  of  Gut- 
tinger,  belong  to  the  estate  of  the  testator  and  ought  to  be  in- 
cluded in  the  inventory  thereof,  and  that  Guttinger  has 
neglected  to  perfonn  his  duty  as  executor  in  failing  and  re- 
fusing to  return  and  inventory  such  property  as  part  of  the 
estate.  The  appellant  maintains  that  these  findings  were  not 
sustained  by  the  evidence.  It  appears  that  the  whole  value 
of  the  property  as  listed  and  appraised  in  the  inventory 
actually  filed  is  a  little  more  than  six  thousand  six  hundred 
dollars,  while  the  value  of  said  Calaveras  county  property 
in  the  possession  of  Guttinger  is  one  hundred  and  fifty  thou- 
sand dollars.  There  is  no  dispute  that  it  was  all  at  one  time 
owned  by  Rathgeb ;  but  Guttinger,  who  is  a  nephew  of  Rath- 
geb,  claims  that  the  same  was  given  to  him  by  Rathgeb  in  his 
lifetime,  and  in  support  of  his  contention  he  produced  at  the 
hearing  a  deed,  of  date  January  23,  1893,  purporting  to  be 
an  absolute  conveyance  from  Rathgeb  to  him  of  the  said 
real  property,  under  which,  as  he  testified,  he  took  possession 
of  the  described  premises  about  January  24,  1894,  and  ever 
Bince  has  held  the  same.  There  was  no  personal  property 
described  in  the  deed ;  and  the  record  does  not  show  specifical- 
ly of  what  the  Calaveras  county  personalty  consisted; 
a  particular  description  thereof  was  omitted  from  the  tran- 
CXXV.    Cal.— 20  ^         T 
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script  on  appeal — ^possibly  for  the  sake  of  brevity;  it  appears, 
however,  to  have  been  chattels  on  and  about  both  the  ranch 
and  mine  and  used  in  connection  therewith.  In  Januaryi 
1894,  Guttinger  got  possession  of  the  personality  from  one 
Holland,  who  had  been  Rathgeb's  tenant  of  the  ranch,  in 
virtue  of  a  written  order  for  the  possession  thereof  signed  by 
Rathgeb  and  directed  to  Holland.  He  testified:  "I  claim 
this  personal  property  because  my  uncle  gave  it  to  me,  and 
I  claim  title  to  it.  ...  I  have  no  other  title  to  the  personal 
property  except  the  order  to  Holland."  There  was  other  evi- 
dence on  which  the  respondents  claim,  as  we  understand  their 
position,  that  the  ranch  and  mine  described  in  the  deed  of 
January  23, 1893,  were  conveyed  to  Guttinger  in  trust  merdy 
and  subject  to  the  dispositions  of  the  grantor's  will.  We  do 
not  find  it  necessary  to  decide  whether  this  view  of  that  oon* 
veyance,  which  was  adopted  by  the  trial  court,  is  oorrect 

For,  although  Guttinger  stated  in  a  general  way  that  his 
uncle  gave  him  the  personal  property,  yet  he  testified  to  no 
word  or  act  of  Rathgeb  sufficient  to  constitute  a  gift  thereof. 
The  order  on  Holland  for  possession  of  the  same,  which  he 
said  was  his  only  title,  did  not  show-  a  gift.  It  is  also  to  be 
observed  in  considering  the  statement  of  Guttinger  that  the 
court  below  was  the  judge  of  his  credibility ;  his  testimony, 
in  some  material  particulars,  was  confused  and  to  some  extent 
contradictory  of  itself;  while  this  may  well  have  been  the 
result  of  innocent  lapse  of  memory,  or  want  of  skill  in  our 
language  (he  being  a  Swiss),  yet  on  appeal  we  are  unable  to 
say  that  the  remark  of  the  trial  judge,  in  announcing  his 
decision,  that  Guttinger's  testimony  had  not  been  ''at  all 
satisfactory,"  is  not  warranted  by  the  record. 

It  is  contended  that  the  statute  of  limitations  as  to  said 
personal  property  had  run  in  favor  of  Guttinger  before  the 
death  of  Rathgeb.  Waiving  other  considerations  on  this 
point,  it  is  sufficient  to  say  that  no  defense  under  the  statute 
was  proved;  for  although  Guttinger  may  have  had  possession 
of  the  chattels  for  more  than  three  years  before  his  uncle's 
death,  it  is  shown  that  he  came  into  possession  permissive]  v ; 
it  is  therefore  to  be  presumed  that  he  held  them  as  Rathgeb's 
bailee,  and  it  does  not  appear  that  any  claim  by  him  to  hold 
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the  same  adversely  to  his  uncle  was  ever  brought  to  the 
knowledge  of  the  latter. 

A  further  argument  advanced  is  that  Guttingcr's  position 
antagonistic  to  the  estate  in  respect  to  the  property  is  no 
ground  for  his  amotion  from  the  office  of  executor.  Estate  of 
Bauquier,  88  Cal.  302,  is  cited  to  sustain  this  contention.  It 
was  held  in  that  case  that  letters  testamentary  cannot  l»e  re- 
fused to  the  executor  named  in  the  will  on  the  ground  tliat 
he  claims,  as  his  own,  property  which  legatees  insist  belongs 
to  the  estate.  The  court  there  dealt  with  the  statute  prescrib- 
ing the  grounds  for  refusing  letters  upon  application  there- 
for (Code  Civ.  Proc,  sec.  1350),  and  held  that  the  courts 
have  no  right  to  add  to  the  disqualifications  imposed  by  the 
legislature  in  such  cases.  The  case  here  is  different;  for, 
as  the  court  said  in  the  case  cited :  "The  executor  m&y  always 
be  removed  after  appointment  unless  he  discharge?  the  duties 
of  his  trust  faithfully  and  as  directed  by  law" ;  necessarily, 
therefore,  the  court  has  power  to  determine,  for  tl.e  purposes 
of  an  inquiry  into  that  question,  whether  the  exi^utor  has  re- 
fused wrongfully  to  inventory  or  otherwise  account  for  prop- 
erty of  the  estate  in  his  possession,  and  to  remove  him  if  he 
persists  in  such  conduct ;  else  the  necessary  steps  required  by 
law  in  the  course  of  administration  might  be  indefinitely  de- 
layed or  prevented  by  his  mere  assertion  of  title  to  the  prop- 
erty in  himself.  (See  Deck  v,  Oherke,  6  Cal.  666.)  In  our 
opinion,  the  evidence  was  sufficient  to  justify  the  decision 
that  Guttinger  wrongfully  refused  to  return  an  inventory 
the  Calaveras  county  personalty  as  a  part  of  the  estate  of 
Rathgeb,  and  without  sufficient  reason  asserted  ownership 
thereof  in  himself;  this  was  a  clear  neglect  of  his  duty  as 
executor,  and  was  statutory  ground  for  his  removal.  It  is 
proper,  perhaps,  to  add  that  neither  the  decision  here  nor  that 
of  the  court  below  can  estop  Guttinger  in  a  suit  against  him 
to  recover  any  of  said  property  for  the  estate;  the  superior 
court,  in  this  summary  proceeding,  is  not  competent  to  de- 
cide finally  upon  the  question  of  title. 

It  is  also  contended  that  no  proper  issues  were  made  or 
tried  touching  the  liability  of  Guttinger  to  be  removed.  This 
contention  seems  to  rest  mainly  on  the  circumstances  that  no 
formal  statement  of  charges  was  ffied  except  the  petition  of 
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December  7,  1897,  presented  by  his  coexecutors.  The  objec- 
ton  is  not  well  taken ;  said  petition  contained  charges  upon 
which  the  court,  under  the  authority  of  sections  1436  and 
1437  of  the  Code  of  Civil  Procedure,  suspended  Guttinger's 
powers  and  cited  him  to  appear  and  show  cause  why  his  let- 
ters should  not  be  revoked ;  said  section  1437  evidently  con- 
templates that  the.  charges  which,  if  believed  by  the  court, 
may  be  groiund  for  suspending  the  representative,  shall  ak), 
if  proved  upon  a  hearing,  be  ground  for  removing  him,  and 
we  see  no  sufficient  reason  to  say  that  when  they  are  formu- 
lated in  a  sworn  statement  prior  to  issuing  a  citation  to  show 
cause  they  must  afterward  be  reiterated  in  a  separate  docu- 
ment. (Compare  Estate  of  Kelley,  122  Cal.  379,  382.)  The 
provisions  of  section  1438,  allowing  any  person  interested  in 
the  estate  to  appear  at  the  hearing  and  file  charges  against 
the  representative,  cannot  be  construed  as  requiring  charges 
previously  made  to  be  filed  anew,  for  the  section  further  de- 
clares that  the  executor  or  administrator  may  demur  or  an- 
swer to  allegations  filed  at  the  hearing  "as  hereinbefore  pro- 
vided"— apparently  referring  to  proceedings  already  on  foot 
to  compel  him  to  show  cause,  and  in  which  he  has,  or  may 
have,  made  answer. 

Some  minor  questions  of  procedure  are  raised.  We  have 
inqaiisitively  examined  them  all  and  find  no  prejudicial  er- 
ror.   The  order  appealed  from  should  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed.  Harrison,  J.,  Garoutte^  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 
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[8.  F.  No.  1106.     Department  One.— July  6,  1899.] 

GEORGE  STAACKE,  Respondent,  v.  JOHN  S.  BELL  et  al., 

Appellants. 

Pleaduvq — Pbateb  of  Complaint — ^Reuef  Against  Defaultino  De- 
fendant.— No  relief  can  be  granted  against  a  defaulting  defend- 
ant in  excess  of  that  specifically  prayed  for  in  the  complaint; 
and  the  general  prayer  for  relief  cannot  enlarge  the  power  of  the 
court  to  grant  relief  not  prayer  for  against  the  defaulting  de- 
fendant. 

Jp.— Pbateb  in  Answeb  of  Godefendants. — ^A  defaulting  defendant 
has  the  right  to  assume  that  no  relief  will  be  granted  beyond  that 
which  the  complaint  specifically  seeks;  and  codefendants,  whose 
answer  is  not  served  upon  the  defaulting'  defendant,  cannot,  by 
any  prayer  for  affirmative  relief  therein,  extend  the  specific  relief 
properly  granted,  beyond  that  asked  for  in  the  complaint,  as 
against  such  defaulting  defendant. 

Venue  of  Real  Action — ^Decbee  to  be  Considebed. — ^In  determin- 
ing whether  an  action  is,  in  effect,  a  real  action,  quieting  title 
to  land,  or  enforcing  a  lien  thereon,  which  must  be  brought  in 
the  county  where  the  land  is  situated,  the  court  will  consider 
not  only  the  prayer  for  relief  in  the  complaint  and  answers,  but 
also  the  terms  of  the  decree. 

Id.— Decbee  as  to  Effect  of  Tbust  Deed. — Under  the  complaint  in 
an  action  not  brought  in  the  county  where  the  lands  described 
in  a  trust  deed  were  situated,  seeking  to  renew  the  trust  deed  and 
the  promissory  note  by  which  it  wAs  secured,  so  as  not  to  alTect 
the  rights  of  the  parties  to  a  prior  action  pending  in  the  cotmty 
where  the  lands  were  situated,  brought  to  enforce  a  trust  in  favor 
of  i)ther  parties  against  the  trustor,  who  were  made  defendants 
to  the  new  action,  and  under  answers  of  the  creditor  and  trustees 
named  in  the  trust  deed,  seeking  to  protect  the  trust  deed  as  a 
paramount  conveyance  and  lien,  a  decree  adjudging  that  the  orig- 
inal trust  deed  is  a  first  charge  on  the  lands  ,and  is  and  shall  re- 
main prior  and  superior  to  any  claim,  charge,  or  lien  to  or  on 
said  lands  in  favor  of  the  other  parties,  cannot  be  rendered.  Such 
relief  can  only  be  had  in  an  action  brought  where  the  lands  are 
situated. 

Validity  of  Tbust  Deed— Restbaint  Upon  Alienation.— A  trust 
deed  to  secure  indebtedness  payable  at  a  fixed  future  date  does 
not  create  a  trust  in  violation  of  the  statute  against  perpetuities 
or  forbidding  restraint  upon  alienation  beyond  the  possibility  of 
lives  in  being. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    D.  J.  Murphy,  Jiudge. 

The  facts  are  stated  in  the  opinion. 
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Crittenden  &  Van  Wyck,  Richards  &  Carrier,  and  Sidney 
'  M.  Van  Wyck,  Jr.,  for  Appellants. 

The  prayer  for  general  relief  could  not  enlarge  the  relief  to 
be  granted,  which  cannot  exceed  that  specifically  prayed  for 
against  the  default  in  defendant.  (Code  Civ.  Proc,  sec.  580 ; 
Mudge  v.  Steinhart,  78  Cal.  40;  12  Am.  St.  Rep.  17 ;  Johnson 
V.  Polhemus,  99  Cal.  240;  Bailey  Loan  Co.  v.  Hall,  110  Cal. 
492;  Brooks  v.  Forington,  117  Cal.  221;  Foley  v.  Foley,  120 
Cal.  42,  43 ;  65  Am.  St.  Rep.  147.)  The  court  had  no  juris- 
diction to  grant  the  relief  awarded  in  an  action  not  com- 
menced where  the  lands  were  situated.  (Code  Civ.  Proc,  sec. 
392;  Const.,  art.  VI.;  seo.  5;  Hancock  v.  Burton,  61  Cal.  70; 
Fritts  V.  Camp,  94  Cal.  894,  398;  Pacific  Yacht  Club  v.  Sau- 
salito  Bay  etc.  Co.,  98  Cal.  489 ;  Duffy  v.  Duffy,  104  Cal.  602 ; 
Rogers  v.  Cady,  104  Cal.  292 ;  43  Am.  St.  Rep.  100 ;  Southern 
Pac.  Co.  V.  Pixley,  103  Cal.  120;  Vrton  v.  Woolsey,  87  Cal. 
39.)  The  trust  deed  is  invalid,  as  suspending  the  power  of 
alienation  for  a  fixed  period.  (In  re  Walkerly,  108  Cal.  646 ; 
49  Am.  St.  Rep.  97.)  Defendant's  answer,  not  served  upon 
appellant,  could  not  justify  relief  in  excess  of  the  prayer  of 
the  complaint.  (Hibernia  Savings  etc.  Soc.  v.  Clarke,  110 
Cal.  32;  Hibernia  Savings  etc.  Soc.  v.  Fella,  54  Cal.  598.) 

H.  C.  Campbell,  Sidney  V,  Smith,  and  E.  H.  Rixford,  for 
Respondent. 

The  court  had  jurisdiction  of  the  action,  as  one  of  equitable 
jurisdiction.  (Const.,  art.  VI.)  The  trustees  were  not  en- 
titled to  possession  of  the  land.  (Tyler  v.  Granger,  48  Cal. 
259.)  An  action  to  enforce  a  trust  need  not  be  brought  in 
the  county  where  the  lands  are  situated,  nor  any  equitable 
action  in  personam,  though  relating  to  lands  elsewhere  sit- 
uated. (More  V,  Superior  Court,  64  Cal.  345 ;  Le  Breton  v. 
Superior  Court,  66  Cal.  27;  Smith  v.  Smith,  88  Cal.  577; 
Warner  v.  Warner,  100  Cal.  16;  Bailey  v.  Cox,  102  Cal.  333; 
Woodbury  v.  Nevada  etc.  Ry.  Co.,  120  Cal.  463.) 

CHIPMAN,  C. — The  action  is  brought  in  the  superior 
court  of  the  city  and  county  of  San  Francisco,  and  the  com- 
plaint alleges  that  on  February  1,  1892,  plaintiff  executed 
and  delivered  to  defendant,  San  Francisco  Savings  Union,  his 
promissory  note,  due  February  1,  1893,  for  sixty  thousand 
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dollars,  to  secure  payment  of  which  plaintiff  executed  a  con- 
veyance to  defendants  Henry  C.  Campbell  and  Thaddeus  B. 
Kent  of  certain  lands  in  Santa  Barbara  county.  This  con- 
veyance is  set  out  in  the  complaint  and  is  an  ordinary  deed 
of  trust.  The  complaint  then  alleges  that  on  March  8,  1893, 
"the  defendant  John  S.  Bell  commenced  an  action  against 
plaintiff  and  the  defendant  John  W.  C.  Maxwell  in  the  su- 
perior court  ....  in  and  for  the  county  of  Santa  Barbara, 

which  action  is  ...  .  undetermined That  by  the 

pleadings  in  said  action  it  is  claimed  by  all  the  parties  thereto 
that  this  plaintiff  holds  said  land  in  trust.  That  on  the  six- 
teenth day  of  October,  1892,  said  Thomas  Bell  died  in  the 
said  city  and  county  of  San  Francisco,  leaving  a  last  will,  a 
copy  whereof  ....  made  part  hereof."  Thomas  Bell  is  not 
previously  mentioned  in  the  complaint,  but  appears  in  the 
title  of  the  cause  as  deceased.  There  is  no  explanation  in  the 
complaint  for  making  the  heirs  or  executors  of  Thomas  Bell 
parties  to  the  action.  The  complaint  then  avers  the  appoint- 
ment of  plaintiff  and  defendant  John  W.  C.  Maxwell  as  ex- 
ecutors of  the  will  of  said  Thomas  Bell ;  that  the  principal  ot 
the  note  and  some  interest  are  still  due ;  that  the  San  Fran- 
cisco Union  "is  willing  to  renew  said  note  and  security,  or  to 
extend  the  time  for  the  payment  of  said  note,  if  plaintiff  can 
procure  proper  authority  to  make  such  renewal  or  extension, 
but  otherwise  demands  immediate  payment  of  said  note,  and 
intends,  in  default  thereof,  to  cause  said  lands  to  be  sold  by 
the  trustees,  Campbell  and  Kent,  to  satisfy  said  indebtedness ; 
that  said  lands  are  of  much  greater  value  than  the  amount  of 
said  indebtedness,  if  sold  in  parcels  and  at  a  time  when  then; 
is  a  demand  for  such  property,  but  at  present  the  market  fo' 
such  property  is  depressed,  and  ....  that  if  said  property 
should  be  sold  at  this  time  by  said  trustees  it  would  probably 
realize  but  little  if  any  more  than  sufficient  to  pay  said  iu- 
debtedneas."  There  is  nothing  in  the  complaint  to  show  the 
nature  of  the  trust  referred  to  in  the  action  pending  in  Santa 
Barbara  county,  or  when  it  arose.  The  prayer  is  for  the  judg- 
ment of  the  court  "authorizing  and  directing  plaintiff  to  exe- 
cute a  new  note  in  place  of  the  note  above  mentioned,  or  a 
renewal  of  the  note  above  set  fo^th,  and  a  deed  of  trust  to 
secure  the  same,  suoh  new  note  or  renewal  note  and  deed  of 
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trust  and  the  judgment  herein  not  to  in  any  way  affect  the 
rights  of  the  parties  to  said  action  pending  in  Santa  Barbara 
county  but  leaving  said  rights  to  be  determined  in  said  ac- 
tion, subject  always  to  the  deed  of  trust  aforesaid,  or  any  deed 
of  trust  that  may  be  authorized  by  the  judgment  herein," 
and  for  general  relief.  Trustees  Campbell  and  Kent  and  the 
Savings  Union  filed  separate  answers  in  which  they  set  up 
many  facts  additional  to  those  found  in  the  complaint,  and 
prayed  for  relief  different  from  and  in  excess  of  that  asked  by 
the  complaint.  The  decree  adjudges  that  the  deed  of  trust 
mentioned  in  the  complaint  "is  and  shall  remain  prior  and 
superior  to  any  claim,  charge,  or  lien  to  or  on  said  lands  of 
the  defendants  John  S.  Bell  (naming  the  other  defendants 
except  Campbell,  Kent,  and  Savings  Union),  or  any  of  them  ; 
that  the  said  note  and  deed  of  trust  were  executed  with  full 
knowledge  and  consent  of  Thomas  Bell ;  that  subject  to  said 
deed  of  trust  the  plaintiff  holds  the  legal  title  to  said  lands 
....  in  trust  for  the  defendant  John  S.  Bell  and  the  other 
defendants  (naming  them)  as  their  interests  may  be  deter- 
mined in  the  suit  now  pending"  in  the  superior  court  of 
Santa  Barbara  county  referred  to  in  the  complaint;  it  is  also 
adjudged  and  ordered  that  plaintiff,  "on  his  own  behalf  and 
as  trustee  as  aforesaid  be  and  he  is  hereby  authorized  and 
directed  to  execute  an  instrument  in  writing  renewing  said 
note  and  extending  the  time  for  the  payment  of  the  princi- 
pal thereof  in  words  and  figures  following."  Then  follows  a 
prescribed  form  of  instrument  to  be  executed  by  the  parties. 
Appellant  and  the  executors  of  Thomas  Bell  made  default  ; 
the  other  defendants  answered;  plaintiff  had  judgment,  from 
which  defendant  John  S.  Bell  appeals  on  the  judgmeut-roll 
alone;  the  answers  to  the  complaint  were  not  served  upon 
him.  The  grounds  of  the  appeal  are :  1.  The  relief  granted  is 
in  excess  of  that  demanded  in  the  complaint;  2.  Want  of 
jurisdiction;  and  8.  Insufficiency  of  the  complaint. 

1,  Where  there  is  no  answer  the  relief  granted  plaintiff 
"cannot  exceed  that  which  shall  have  been  demanded  in  his 
complaint."  (Code  Civ.  Proc,  sec.  580.)  It  is  improper  to 
grant  relief  other  and  different  from  that  prayed  for  in  the 
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complaint  (Mudge  v.  Steinhart,  78  Cal.  34, 12  Am.  St.  Rep. 
17;  Bailey  Loan  Co.  v.  Hall,  110  Cal.  492)  ;  nor  can  the  gen- 
eral prayer  enlarge  the  power  of  the  court  to  grant  relief  not 
prayed  for  against  a  defaulting  defendant.  In  the  case  here, 
the  court  did  not  decree  a  renewal  of  the  deed  of  trust,  and 
that  part  of  the  prayer  may  he  put  aside.  As  we  read  the 
prayer  of  the  complaint,  so  far  as  appellant  is  concerned,  the 
judgment  was  not  to  affect  his  rights  in  the  action  pending 
in  Santa  Barbara  county.  The  language  is  "not  to  in  any 
way  affect  the  rights  of  the  parties  to  said  action  pending 
in  Santa  Barbara  county,  but  leaving  said  rights  to  be  de- 
termined in  said  action."  It  is  true  the  prayer  also  says,  "sub- 
ject always  to  the  deed  of  trust  aforesaid,  or  any  deed  of  trust 
that  may  be  authorized  by  the  judgment  herein."  Whether 
or  not  this  latter  clause  was  intended  as  a  limitation  of  the 
clause  preceding  it,  we  think  it  clear  enough  that  the  com- 
plaint notified  appellant  that  plaintiff  intended  to  ask  a  de- 
cree, not  as  trustee  of  anybody,  but  individually,  as  he  had 
executed  the  note  and  deed  of  trust,  authorizing  him  to  renew 
the  note,  and  that  the  decree  should  be  so  drawn  as  "not  to  in 
any  way  affect  the  rights  of  the  parties  to  said  action  pending 
in  Santa  Barbara  county."  Of  course,  the  Savings  Union 
would  not  consent  and  did  not  consent  imless  the  renewal 
could  be  made  so  as  to  preserve  its  rights  as  they  then  stood, 
but,  nevertheless,  we  think  appellant  had  the  right  to  make 
default  on  the  assumption  that  his  rights  also  in  the  Santa 
Barbara  action  would  not  be  affected.  The  decree,  however, 
goes  far  beyond  the  prayer  and  grants  the  relief  prayed  for 
by  the  Savings  Union  and  trustees  Campbell  and  Kent  in 
their  answers,  which  were  not  served  upon  appellant,  and  of 
the  nature  and  contents  of  which  he  had  no  notice.  Appel- 
lant could  rest  Secure  under  section  580  of  the  Code  of 
Civil  Procedure,  and  the  allegations  of  the  complaint  that 
the  judgment  was  "not  to  in  any  way  affect  the  rights  of  the 
parties"  in  the  action  pending  in  Santa  Barbara  county.  The 
decree  as  to  appellant  was  in  excess  of  the  relief  demanded  in 
the  complaint  in  adjudging  that  the  deed  of  trust  given  by 
plaintiff  is  a  first  charge  upon  the  lands ;  that  plaintiff  holds 
the  lands  in  trust  for  appellant  subject  to  said  deed  of  trust; 
that  the  instrument  to  be  executed  by  plaintiff  should  be 
executed  by  him  as  trustee  of  appellant;  and  should  recite 
that  when  the  deed  of  trurt  was  executed  by  plaintiff,  he. 

Digitized  by  VjOOQIC 


314  Staacke  v.  Bell.  [125  Cal. 

plaintiflf,  "was  by  the  San  Francisco  Savings  Union  believed 
to  be  the  owner  in  fee  in  his  own  right  of  the  lands  described 
in  the  deed  of  trust";  and  also  in  directing  that  plaintiff 
should,  as  trustee  of  appellant,  execute  a  renewal  contract. 
These  matters  seem  to  have  found  their  way  into  the  decree 
from  allegations  in  the  answers  referred  to  and  evidence  sub- 
mitted in  support  thereof,  and  whether  or  not  they  were 
proper  to  be  litigated  in  the  action,  it  is  clear  to  our  minds 
that  the  complaint  did  not  inform  defendants  of  any  such 
issues  and  appellant  is  not  bound  by  the  judgment  as  to 
them. 

2.  As  the  judgment  must  be  reversed,  and  as  a  decree 
equally  comprehensive  with  the  purpose  disclosed  by  the  ans- 
wers may  be  sought  upon  a  second  trial  of  the  action,  it  seems 
necessary  to  dispose  of  the  question  of  jurisdiction.  The  con- 
stitution, article  VI,  section  5,  provides  "that  all  action  .  .  . 
quieting  title  to  or  for  the  enforcement  of  liens  upon  real  es- 
tate shall  be  commenced  in  the  county  in  which  the  real  es- 
tate ....  affected  by  said  action  ....  is  situated."  The 
constitution  does  not  prohibit  the  trial  elsewhere  if  the  action 
is  commenced  in  the  proper  county,  notwithstanding  the  pro- 
visions of  section  392  of  the  Code  of  Civil  Procedure.  (Han- 
cock V.  Burton,  61  Cal.  70;  Duffy  v,  Duffy,  104  Cal.  602.) 

But  if  the  action  falls  within  any  of  the  classes  enumerated 
in  the  constitution  it  must  be  commenced  in  the  county  in 
which  the  real  estate  affected  by  the  action  is  situated.  The 
only  question  here,  then,  is:  Does  the  relief  asked  by  the  com- 
plaint and  answers  have  the  effect  to  quiet  the  title  of  the  Sav- 
ings Union,  or  is  it  for  the  enforcement  of  its  lien?  We  may 
look  to  the  decree  to  determine  the  real  purpose  of  the  action, 
and  are  not  confined  to  the  phraseology  of  the  prayer  for  re- 
lief. {Fritt9  V,  Camp,  94  Cal.  394;  Pacific  Yacht  Club  r. 
Sausalito  etc,  Co.,  98  Cal.  489.)  Conceding,  but  not  decidingr 
that  the  superior  court  of  San  Francisco  could  direct  the 
plaintiff  to  execute  a  new  note  and  trust  deed,  so  as  "not  in 
any  way  to  affect  the  rights  of  the  parties"  in  the  Santa  Bar- 
bara action,  as  is  asked  in  the  complaint,  it  could  not  adjudge 
that  the  original  trust  deed  is  a  first  charge  on  the  Santa 
Barbara  lands,  or  that  it  was  a  valid  conveyance,  and  tbu:i 
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prevent  a  person  having  title  to  that  land  from  claiming  the 
right  to  have  his  title  litigated  and  its  validity  determined 
in  the  county  where  the  land  is  situated.  Trustees  may,  in 
proper  cases,  apply  to  any  court  of  the  state,  of  general  jur- 
isdiction, for  directions  as  to  the  conveyance  of  the  trust  es- 
tate, but  trustees,  equally  with  other  persons,  are  bound  by 
the  provisions  of  the  constitution,  and  if  they  seek  a  decree 
quieting  their  own  title  to  real  estate,  or  that  of  some  other 
person,  or  for  the  enforcement  of  any  lien  upon  real  estate, 
they  must  commence  the  action  in  the  county  where  the  land 
is  sitiuated.  Respondent  claims  that  the  action  is  one  to  ad- 
minister a  trust  and  to  authorize  the  trustee  to  do  certain 
things  for  the  preservation  of  the  trust,  and  therefore  does  not 
come  within  the  constitutional  inhibition.  In  support  of  the 
contention  we  are  cited  to  Mare  v.  Superior  Court,  64  Cal. 
345;  Le  Breton  v.  Superior  Court,  66  Cal.  27,  and  other  cases. 
The  first  of  these  cases  involved  the  removal  of  certain  trus- 
tees and  the  appointment  of  others  in  their  stead  and  the  ap- 
pointment of  a  receiver  to  take,  hold,  and  protect  the  prop- 
erty pending  the  action.  The  second  involved  a  proceeding 
to  enforce  a  trust  on  personal  and  real  property.  No  attempt 
was  made  in  either  of  the  cases  to  have  adjudged  the  superi- 
ority of  any  title  under  the  trust  deed.  In  the  case  here  the 
decree  apparently  goes  to  the  extent  of  adjudicating  the  pri- 
ority of  the  title  imder  the  trust  deed  over  the  claims  and 
title  of  appellant,  and  it  may  be  of  others.  The  decree  is  one 
in  its  effect  to  determine  title  to  land,  and  practically  to  quiet 
title  to  lands,  if,  indeed,  it  is  not  also  in  effect  to  enforce  a 
lien  thereon  by  compelling  the  conveyance  of  a  title  declared 
to  be  prior  to  all  other  claims.  Such  a  decree  we  do  not  think 
could  be  entered  except  in  an  action  commenced  in  a  county 
where  the  land  is  situated. 

Without  discussing  the  sufficiency  of  the  complaint,  which 
seems  unnecessary,  we  may  remark  that  the  trust  deed  is  not 
void  upon  the  ground  that  it  creates  a  trust  in  violation  of 
the  statute  against  perpetuities.  (Sacramento  Bank  v.  Air 
com,  121  Cal.  379;  Camp  v.  Land,  122  Cal.  167.) 

It  is  advised  that  the  judgment  should  be  reversed. 

Haynes,  C,  and  Cooper,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.      Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J. 
Hearing  in  Bank  denied. 


[S.  F.  No.  1143.     Department  Two.— July  6,   1899.] 

EBENEZER    WORMOUTH,     Itespondent,     v.     PETER 
GARDNER,  et  al.,  Appellants. 

Public  Lands — Contest  Between  Claimants — Jurisdiction  of  Land 
Department. — The  land  department  has  exclusive  jurisdiction  to 
determine  all  facts,  and  all  inferences  of  fact,  arising  upon  a  con- 
test between  claimants  of  the  public  lands;  and  it  is  only  where 
it  is  manifest  that  the  land  department  decided  the  case  upon  an 
erroneous  proposition  of  law^,  that  its  decision  is  reviewable  by  the 
courts. 

Id. — ^Homestead  Claim — Claim  Under  Act  to  Quiet  Land  Titijes — 
Conclusive  Findings  of  Fact. — Upon  a  contest  in  the  land  de- 
partment of  the  United  States  between  a  homestead  claimant  and 
a  claimant  under  the  act  of  July  23,  1866,  to  quiet  land  titles  in 
California,  claiming  by  virtue  of  a  deed  from  the  heirs  of  a  Mexi- 
can grai.tee  of  lands  excluded  from  the  grant  by  the  survey  and 
patent,  where  there  is  nothing  in  the  proceedings  of  the  land  de- 
partment to  show  that  its  decision  was  foimded  upon  an  erroneous 
view  of  the  law,  its  findings  of  fact  in  favor  of  the  homestead 
claimant,  to  whom  the  patent  was  issued,  and  against  the  other 
claimants,  that  the  land  in  controversy  was  never  included  within 
the  boundaries  of  the  Mexican  grant,  and  was  never  so  regarded, 
and  that  the  grantee  of  the  heirs,  at  the  time  of  the  deed  to  him, 
knew,  or  had  reason  to  believe,  that  it  was  not  so  included,  and  that 
he  was  not  a  bona  fide  purchaser  thereof,  within  the  meaning  of 
that  act,  are  conclusive,  and  cannot  be  reviewed  by  the  court. 

Id. — ^Patent  Under  Mexican  Grant — ^Boundaries. — ^The  United  States 
States  patent  to  the  heirs  of  a  Mexican  grantee  is  finally  determi- 
native of  the  boundaries  of  the  grant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Marin  County,  and  from  an  order  denying  a  new  trial.  F. 
M.  Angelotti,  Judge. 

George  W.  Monteith,  and  Hepburn  Wilkins,  for  Appel- 
lants. 

L.  D.  McKissick,  and  E.  B.  Mahon,  for  Respondent 

Digitized  by  LjOOQIC 


July,  1899]        WoBMOUTH  v.  Gardner.  317 

McFARLAND,  J. — ^This  is  an  action  in  ejectment  to.  re- 
cover possession  of  certain  lands  described  in  the  complaint. 
Judgment  below  went  for  plaintiff,  and  defendants  appeal 
from  the  judgment  and  from  the  order  denying  a  motion  for 
a  new  trial. 

Plaintiff  claims  title  under  a  homestead  entry  made  in  ac- 
cordance with  the  United  States  laws  upon  that  subject  (see 
Wormouth  v.  Gardner,  105  Cal.  149) ,  and  before  the  filing  of 
the  cross-complaint  hereinafter  mentioned  he  received  a 
United  States  patent  for  the  land  in  pursuance  of  his  home- 
stead entry.  The  principal  contention  of  defendants  for  a 
reversal  is  in  relation  to  what  they  call  their  equitable  title. 
This  title,  as  shown  in  the  cross-complaint,  is  briefly  as  fol- 
lows: It  is  averred  that  the  land  in  contest  here  was  within 
the  extaior  boundaries  of  a  certain  Mexican  grant,  made  in 
1835  to  Juan  Reed,  of  a  certain  tract  of  land  called  the 
Rancho  Corte  de  Madera  del  Presidio — usually  called  the 
Reed  rancho ;  that  this  grant  was  presented  to  the  land  com- 
missioners and  the  United  States  district  court,  and  was  con- 
firmed; that  a  United  States  patent  to  the  rancho  was  issued 
to  the  heirs  of  Reed  in  February,  1885,  and  that  the  patent 
excluded  the  land  in  contest  in  this  case,  and  that  the  Reed 
heirs  supposed  the  land  was  included  within  said  grant,  and 
with  that  understanding  conveyed  the  same  to  various  parties, 
through  whom,  by  mesne  conveyance,  whatever  right  they 
had  to  this  piece  of  land  became  vested  in  the  defendant, 
Jacob  Gardner,  whose  immediate  grantor  was  one  Throck- 
morton. It  is  further  averred  that  in  January,  1875,  the  said 
Throckmorton  made  appUcation  to  the  United  States  land 
department  to  purchase  said  lands  under  the  act  of  Congress 
entitled,  "An  act  to  quiet  titles  in  California,''  approved 
July  23,  1866,  basing  his  application  upon  the  facts  herein- 
before stated,  and  that  the  plaintiff  herein,  Wormouth,  was 
made  a  party  defendant  in  said  application,  and  that  a  con- 
test took  place  in  the  land  department  between  Throckmor- 
ton, upon  his  claim  as  aforesaid,  and  Wormouth,  as  a  home- 
stead claimant;  that  the  register  and  receiver  of  the  United 
States  land  office  at  San  Francisco,  in  which  application  was 
made,  decided  the  case  in  favor  of  Wormouth,  and  against 
Throckmorton ;  that  Throckmorton  appealed  to  the  commi;s- 


318  WoRMOuTH  V.  Gardner.  [125  Cal. 

sioner  of  the  general  land-office,  who  also  decided  the  case 
against  him ;  and  that  he  then  appealed  to  the  secretary  of  the 
interior,  who  again  decided  the  case  against  him  and  in  favor 
of  Wormouth ;  but  that  each  of  said  officers  decided  the  case 
upon  an  erroneous  proposition  of  law;  and  that  therefore  it 
ought  to  be  decreed  that  the  plaintiff  holds  said  land  in  tnist 
for  defendant,  Jacob  Gardner,  and  should  convey  the  same 
to  the  latter.  A  demurrer  to  this  cross-complaint  was  su.-- 
tained  by  the  court  below,  but  upon  appeal  this  court  hehl 
that  the  averments  of  the  complaint  were  sufficient  on  their 
face  to  show  that  the  decision  of  the  land  department  had 
been  based  upon  an  erroneous  construction  of  the  law,  and 
reversed  the  case  with  directions  to  the  court  below  to  over- 
rule the  demurrer — the  court  declaring,  however,  in  its  opin- 
ion, very  clearly,  the  principles  upon  which  it  should  be  de- 
termined whether  or  not  the  decision  of  thd  land  department 
was  final.  (See  Wormouth  v.  Gardner,  112  Cal.  506.)  After 
the  remittitur  went  down  the  plaintiff  filed  an  answer,  in 
which  all  the  material  averments  of  the  cross-complaint  were 
denied.  Upon  the  trial,  the  defendants  introduced  all  the 
proceedings  had  in  the  land  department  in  the  said  contest 
of  Throckmorton  and  Wormouth.  That  contest  was  one  en- 
tirely within  the  jurisdiction  of  the  United  States  land  de- 
partment, that  is,  each  party  was  endeavoring  to  get  title  to 
what  each  admitted  to  be  United  States  government  land, 
which  was  subject  to  disposition  under  the  laws  of  the  United 
States.  The  land  department,  therefore,  had  exclusive  juris- 
diction to  determine  all  facts  which  arose  in  the  contest;  and 
in  order  to  successfully  attack  the  decision  of  the  department 
the  defendant  in  this  present  case  would  have  to  show  that 
such  decision  was  founded  upon  an  erroneous  notion  of  the 
law.  But  this  he  has  failed  to  do.  The  department,  among 
other  things,  found  that  the  land  in  contest  never  was  within 
the  boundaries  of  the  grant  to  Reed;  that  it  was  never  re- 
garded as  being  included  in  that  grant,  and  that  Throckmor- 
ton, at  the  time  he  claimed  to  have  purchased  from  the  Reed 
heirs,  either  knew  or  had  good  reason  to  believe  that  the  land 
was  not  included  in  the  grant,  and  was  not  a  bona  fide  pur- 
chaser within  the  meaning  of  the  act  of  July  23,  1866.  In 
Wormouth   v.  Gardner,    112.    Cal.   506,   this   court   said: 
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"Whether  Throckmorton  did,  in  fact,  purchase  the  land  for 
a  valuable  conaideration,  or  whether  after  his  purchase  he 
uiBcd  and  unproved  and  continued  in  the  actual  possession 
of  the  same,  according  to  the  lines  of  his  purchase,  were  ques- 
tions of  fact  to  be  determined  by  the  secretary  of  the  interior. 
The  good  faith  of  Throckmorton  in  making  the  purchase,  as 
well  as  his  belief  that  the  land  he  purchased  was  included 
within  the  original  limits  of  the  Mexican  grant,  were  also 
facts  to  be  determined  by  that  officer  from  all  the  circum- 
stances under  which  the  purchase  was  made.  Whether  that 
officer  properly  considered  the  weight  to  which  the  evidence 
before  him  was  entitled,  or  whether  he  drew  correct  conclu- 
sions from  that  evidence,  his  determination  with  reference  to 
these  facts,  whether  correct  or  erroneous,  is  conclusive  upon 
the  judicial  tribunals.  These  tribunals  cannot  exercise  a  re- 
visory jurisdiction  over  him  in  matters  which  are  within  the 
scope  of  the  authority  conferred  upon  him,  but  if,  upon  the 
undisputed  facts,  he  made  an  erroneous  application  of  the 
law  pertinent  to  those  facts,  his  action  is  open  to  review."  In 
the  case  at  bar,  it  nowhere  appears  that  the  secretary  of  the 
interior  made  an  erroneous  "application  of  the  law,"  but  it 
does  appear  that  his  decision  was  based  upon  facts  which 
necessarily  defeated  the  claim  of  Throckmorton.  For  the 
same  reasons  the  decision  of  the  United  States  land  depart- 
ment was  conclusive  as  to  Wormouth's  title  as  a  homestead 
claimant. 

What  appellant  claims  as  his  legal  title  was  presented  to 
the  jury  in  the  shape  of  an  issue  as  to  damages  for  detention 
of  the  land.  The  jury  found  a  verdict  of  two  thousand  dol- 
lars, which  the  court  reduced  to  sixteen  hundred  dollars.  The 
United  States  patent  to  the  Reed  heirs  was  finally  determina- 
tive of  the  boundaries  of  the  grant;  and  we  see  no  other  point 
in  the  case  necessary  to  be  discussd. 

The  judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[Sac  No.  404.     Department  One.— July  10,   1800.] 

BANK    OF    WOODLAND,    Respondent,    v.    WILLIAM 
OBERHAUS  et  al.,  AppeUants. 

AoKROWLEDCMENT — ^MiNiSTEBiAL  AcT. — ^The  act  of  a  notary  in  taking 
an  acknowledgment  of  an  instrument  is  ministerial,  and  not  ju- 
dicial, in  its  nature. 

Id. — ^Agency  of  Notaby — Interest  is  Tbansaction. — Notaries  pub- 
lic are  not  disqualified  by  reason  merely  of  being  agents  of  the 
parties  to  the  instruments  to  be  acknowledged,  if  they  are  not 
pecuniarily  interested   in  the  transaction. 

Id. — ^MoBTOAGE  TO  Bank — ^AcKNOWLEDGiCENT  BY  Cashieb. — The  ac- 
knowledgment of  a  mortgage  to  a  bank  before  a  notary  who 
was  cashier  of  the  bank,  is  not  for  that  reason  alone  invalid,  if  it 
appears  that  the  cashier  had  no  interest  in  the  bank  or  in  its 
property,  but  was  a  mere  salaried  oflScer,  and  that  his  position  as 
notary  was  distinct  from  his  position  as  cashier,  and  that  the 
fees  received  by  him  as  notary  belonged  to  him  individually,  and 
not  to  the  bank. 

Homestead — Selection  Required — Residence  Prior  to  Codes— Vauiv 
ITY  OF  Mortgage. — There  can  be  no  legal  homestead  since  the 
enactment  of  the  codes,  merely  from  residence,  without  selection, 
and  the  record  of  a  declaration  thereof,  notwithstanding  the  hus- 
band and  wife  may  have  resided  upon  the  premises  since  a  date 
prior  to  the  codes;  and  a  mortgage  executed  and  recorded  before 
a  declaration  of  homestead  is  filed  is  a  valid  charge  upon  the 
premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County  and  from  an  order  denying  a  new  trial.  W.  H.  Grant, 
Judge. 

The  action  was  for  the  foreclosure  of  two  mortgages  upon 
property  of  the  defendants  situated  in  Yolo  county,  executed 
by  the  defendants,  husband  and  wife,  to  the  Bank  of  Wood- 
land, and  acknowledged  by  both  of  the  defendants  November 
7th,  1893,  before  C.  F.  Thomas,  notary  public.  The  mortgages 
were  made  to  secure  an  individual  note  of  the  husband ;  and 
were  renewals  of  former  mortgages  executed  several  years 
previously  by  the  husband  alone.  The  premises  were  ac- 
quired in  1863,  and  were  used  as  a  family  residence  continu 
ously  from  April,  1867.  The  defendants  pleaded  that  C.  F. 
Thomas  was  cashier  and  business  manager  of  the  Bank  of 
Woodland,  and  that  the  debts  were  contracted  and  the  mort 
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gages  executed  under  his  management  and  at  his  request  as 
cashier,  agent,  general  and  business  manager  of  the  plaintiflF, 
and  that  he  was  disqualified  to  take  the  acknowledgment  of 
the  mortgages.    Further  facts  are  stated  in  the  opinion. 

Charles  W.  Thomas,  for  Appellant. 

The  mortgage,  not  being  properly  acknowledge,  did  not 
create  any  charge  upon  the  homestead.  (Landers  v.  Bolton, 
26  Cal.  393,  408;  McQuade  v.  Whaley,  31  Cal.  526,  538; 
Merced  Bank  v.  Rosenthal,  99  Cal.  39,  49;  Montana  Nat. 
Bank  v.  Schmidt,  6  Mont  609.)  The  homestead  acts  of  1860 
and  1862  attached  to  the  premises  by  virtue  of  the  family  res- 
idence thereon  since  April,  1867.  The  filing  of  a  declara- 
tion of  homestead  under  the  code  was  not  a  conveyance,  or 
the  creation  of  a  new  title  to  the  homestead,  but  was  declara- 
tory of  the  interest  created  by  the  previous  family  residence. 
{Ontario  State  Bank  v.  Oerry,  91  Cal.  94, 97 ;  First  Nat.  Bank 
V.  Bruce,  94  Cal.  77;  Beaton  v.  Reid,  111  Cal.  484;  Fitzell 
V.  Leaky,  72  Cal.  477,  483.)  The  homestead  law  should  be 
liberally  construed  in  favor  of  the  claimant.  (Southmck  v. 
Davis,  78  Cal.  504,  507 ;  Schuyler  v.  Broughton,  76  Cal.  524, 
525;  Heathman  v.  Holmes,  94  Cal.  291,  296;  City  Store  v. 
Cofer,  111  Cal.  482;  Beaton  v.  Reid,  supra.)  The  taking 
of  an  acknowledgment  is  a  quasi  judicial  act.  (Wedel  v. 
Herman,  59  Cal.  507,  513;  People  v.  Bartels,  138  111.  322; 
Wasson  v.  Connor,  54  Miss.  351 ;  Long  v.  Crews,  113  N.  C. 
256;  Beam,an  v.  Whitney,  20  Me.  413;  Groesbeck  v.  Seeley, 
13  Mich.  329;  Davis  v.  Beazley,  75  Va.  491;  Bowden  v.  Par- 
rish,  86  Va.  67 ;  19  Am.  St.  Rep.  873 ;  Brown  v.  Moore,  38 
Tex.  645.)  The  cashier  is  the  executive  officer  of  the  bank, 
and  represents  it  as  its  legal  executive.  (4  Thompson  on 
Corporations,  sec.  4740 ;  United  States  v.  City  Bank,  21  How. 
356,  364.)  The  cashier  held  a  trust  relation  to  the  bank, 
and  was  its  executive  agent,  and  business  manager  and  repre- 
sentative; and  he  was  disqualified  to  take  the  acknowledg- 
ment. (Merced  Bank  v.  Rosenthal,  supra;  Holden  v.  Bri- 
ftiage,  72  Miss.  228;  Hogans  v.  Carruth,  18  Fla.  587;  West  v. 
Krebaum,  88  111.  26B;  Hubble  v.  Wright,  23  Ind.  322;  Wil- 
son V.  Traer,  20  Iowa,  231 ;  Oroesbeck  v.  Seeley,  supra;  Lap^ 
CXXV.  Cal.— 21 
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rod  V.  Sherwood,  79  Mich.  520;  Wasson  v.  Connor,  supra; 
Hainey  v.  Alberry,  73  Mo.  427;  Beaman  v.  Whitney,  supra; 
Stevens  v.  Hampton,  46  Mo.  404 ;  Brown  v.  Moore,  38  Tex. 
645 ;  Tavenner  v.  Barrett,  21  W.  Va.  658 ;  Bowden  v.  Parrish, 
86  Va.  67;  19  Am.  St.  Rep.  873;  Withers  v.  Baird,  7  Watts, 
227;  32  Am.  Dec.  754;  Kimball  v.  Johnson,  14  Wis.  674; 
683;  Sample  v.  Irwin,  45  Tex.  567;  Nichols  v.  Hampton,  46 
Ga.  253;  Rothschild  v.  Dougher,  85  Tex.  332;  34  Am.  St. 
Rep.  811 ;  Corey  v.  Moore,  86  Va.  721 ;  Long  v.  Crews,  supra; 
Davis  V.  Beazley,  supra;  Smith  v.  Clark,  100  Iowa,  605 ;  Jones 
V.  Porter,  59  Miss.  62S;  Armstrong  v.  Combs,  44  N.  Y.  Supp. 
171;  15  N.  Y.  App.  Div.  246.) 

N.  A.  Hawkins,  for  Respondent. 

The  declaration  of  homestead  filed  after  suit  of  foreclosure 
commenced  and  lis  pendens  filed,  was  subject  to  the  mort- 
gages, without  reference  to  the  validity  of  the  acknowledg- 
ment. (Hastings  v.  Vaughn,  5  Cal.  314 ;  Ricks  v.  Reed,  19 
Cal.  551,  557 ;  Landers  v.  Bolton,  26  Cal.  393 ;  Downing  v.  Le 
Du,  82  Cal.  471;  Tolman  v.  Smith,  85  Cal.  282;  Grant  v. 
Oliver,  91  Cal.  159;  Delano  v.  Jacoby,  96  Cal.  276;  31  Am. 
St.  Rep.  201;  Civ.  Code,  sees.  1214,  1217;  Roach  v.  River- 
side Water  Co.,  74  Cal.  263.)  There  being  nothing  on  the 
face  of  the  acknowledgment  to  show  any  disqualification  of 
the  notary,  the  instrument  was  entitled  to  record,  and  impart- 
ed constructive  notice.  (Webb  on  Record  Title,  sec.  67; 
Bank  of  Benson  v.  Hove,  45  Minn.  40;  Stevens  v,  Hampton, 
46  Mo.  404,  AOS',  Heilbrun  v.  Hammond,  13  Hun.  477,  489; 
Titus  V.  Johnson,  50  Tex.  224,  240;  National  Bank  v.  Con- 
way, 1  Hughes,  37 ;  Bank  of  Merced  v.  Rosenthal,  99  Cal.  39, 
47;  Lee  v.  Murphy,  119  Cal.  364.)  The  cashier  was  not  in- 
terested in  the  bank,  but  was  merely  a  salaried  officer,  and 
his  office  as  cashier  had  nothing  to.  do  with  his  action  as 
notary.  A  mere  agent  for  one  of  the  parties  without  per- 
sonal interest  in  the  transaction  is  not  disqualified  to  take 
an  acknowledgment.  (Bank  of  Benson  v.  Hove,  supra;  Penn 
V.  Garvin,  56  Ark.  511 ;  Sawyer  v.  Cox,  63  111.  130  Horbach 
V.  Tyrrell,  48  Neb.  514;  Kutch  v.  Holley,  77  Tex.  220;  Hel- 
ena etc.  Bank  v.  Roberts,  9  Mont.  323;  jPZoricJa  Sav.  Bank  v. 
Rivers,  36  Fla.  575 ;  Kimball  v.  Johnson,  14  Wis.  674 ;  Bierer 
V.  Fretz,  32  Kan.  330;  Reavis  v.  Cowell,  56  Cal.  591;  Lynch 
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V.  Livingston,  6  N.  Y.  433;  Nixon  v.  Post,  13  Wash.  181; 
Remington  Paper  Co.  v.  O'Dougherty,  81  N.  Y.  474,  478, 
483.)  The  action  of  a  notary  on  taking  an  ordinary  ac- 
knowledgment is  ministerial  only.  (Horbach  v.  Tyrrell,  su- 
pra; People  V.  Bartels,  138  111.  322;  People  v.  Bush,  40  Cal. 
346.) 

VAN  DYKE,  J. — The  main  contention  on  the  part  of  the 
appellant  is  that  the  mortgages  are  invalid  on  the  ground 
that  the  acknowledgments,  having  been  taken  before  the 
cashier  of  the  plaintiff  bank,  are  void.  The  court  finds  that 
C.  F.  Thomas,  the  notary  who  took  the  acknowledgments  of 
said  mortgages,  was  the  cashier  of  the  plaintiff  bank,  but  that 
he  was  not  a  stockholder  in  said  bank,  nor  a  director  thereof, 
but  an  appointee  of  the  board  of  directors  and  employed  by 
them  as  such  cashier  upon  a  fixed  and  definite  salary.  The 
evidence  fully  supports  this  finding,  and  further  shows  that 
he  had  no  interest  in  the  property  or  income  of  the  bank ; 
that  his  services  were  neither  increased  nor  diminished  by  its 
gains  or  losses,  and  that  his  business  as  notary  was  distinct 
and  independent  of  his  duties  as  cashier  of  the  bank,  and 
whatever  fees  he  received  or  collected  as  notary  were  his  in- 
dividually, and  did  not  go  to  the  bank. 

In  some  of  the  states  it  has  been  held  that  a  notary,  in  tak- 
ing an  acknowlegdment,  acts  judicially;  in  others,  that  he 
acts  ministerially.  Elliott  v.  Peirsol,  1  Pet.  328,  was  a  case 
that  went  up  from  Kentucky,  where  the  clerk  was  authorized 
by  statute  to  take  and  certify  the  acknowledgments  of  deeds, 
and  the  court  there  say:  "We  are  of  opinion  he  acted  minis- 
terially, not  judicially,  in  the  matter,"  and  held  that  after 
his  certificate  passed  from  his  hands  he  had  no  power  of  cor-: 
recting  it.  This  court  in  Hours  v.  Zachariah,  11  Cal.  295; 
70  Am.  Dec.  779,  after  quoting  from  that  case,  say :  "Where 
is  the  difference  between  the  clerk's  power  ceasing  on  his  re- 
cording the  deed  and  certificate,  and  the  notary's  power  ceas- 
ing after  recording  by  the  clerk?  ....  The  whole  reasoning 
of  the  court  in  the  section  quoted  is  direct  to  show  that  the 
notary  could  have  no  such  authority ;  for  all  the  evils  which 
are  so  well  stated  would  follow  as  well  from  permitting  alter- 
ations of  the  record  to  be  made  by  amendments  of  the  notary 
as  of  the  clerk."    There  are  some  decisions  to  the  effect  that 
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where  the  acknowledgment  is  a  necessary  part  of  the  execu- 
tion of  the  instrument,  as  in  some  cases  in  reference  to  the 
acknowledgment  of  a  married  woman,  that  then  the  officer 
acts  judicially  in  taking  the  acknowledgment.  When  these 
mortgages  were  executed,  however,  it  required  no  separate 
acknowledgment  on  the  part  of  the  wife. 

But  in  this  state  it  would  seem  that  a  notary  public  does 
not  exercise  judicial  functions.  The  constitution  prescribes 
where  the  judicial  power  of  the  state  is  lodged,  and  what 
courts  and  officers  exercise  judicial  power,  and  notaries  public 
are  not  included  therein.  (Const,  art.  VI.)  Upon  principle, 
it  would  seem  that  the  act  of  a  notary  in  taking  the  acknowl- 
edgment of  a  conveyance  is  not  judicial  in  its  nature.  For 
judicial  acts  the  officer  is  not  hable  either  for  ignorance  or 
negligence,  but  only  for  corrupt  and  intentional  misconduct 
in  the  discharge  of  his  official  duties.  On  the  other  hand, 
ministerial  officers  are  pecuniarily  liable  for  negligence,  re- 
gardless of  intentions,  whether  good  or  bad.  It  has  been  held 
in  this  state  that  a  notary  pubhc  and  his  bondsmen  are  liable 
for  damages  caused  by  negligence  in  taking  the  acknowledg- 
ment of  a  conveyance  or  mortgage.  (Fogarty  v.  Finhy,  10 
Cal.  239;  70  Am.  Dec.  714;  Heidt  v.  Minor,  89  Gal.  115.)  In 
People  V,  Bush,  40  Cal.  334,  the  court  distinguishes  between 
ministerial  and  judicial  duties,  saying:  "A  judicial  officer 
may  be  required  by  law  to  discharge  other  than  judicial  du- 
ties. He  may,  by  authority  of  law,  perform  ministerial  acts, 
but  when  performed  they  do  not  become  judicial  acts  because 
they  are  performed  by  a  judicial  officer.  This  becomes  ap- 
parent on  a  moment's  consideration.  A  county  judge  is  au- 
thorized, among  other  things,  to  take  the  acknowledgment  of 
a  deed  and  to  solemnize  a  marriage.  No  one  will  contend 
that  in  performing  those  acts  he  exercises  judicial  fimctions." 
It  has  been  held  that  notaries  public,  where  attorneys  or 
agents  of  parties,  were  not  for  that  reason  disqualified  in  tak- 
ing acknowledgments  or  protesting  bills  where  they  are  not 
pecuniarily  interested  in  the  transaction.  (Horbach  v.  Tyr- 
rell, 48  Neb.  514 ;  Penn  v.  Garvin,  56  Ark.  511 ;  Moreland  v. 
Citizen's  Sav.  Bank,  97  Ky.  211;  Florida  Sav.  Bank  v. 
Rivers,  36  Fla.  575.)  We  think  the  notary  in  this  case  was 
not  disqualified  from  taking  the  acknowledgments  of  the 
mortgages  in  question.  ^         . 

Digitized  by  LjOOQIC 


July,  1899.] Fboplb  v.  Winters.  325 

It  is  further  contended  by  the  appellant  that  the  home- 
stead antedated  the  execution  of  the  mortgage,  from  the  fact 
that  the  defendants  made  the  premises  their  home  and  resided 
thereon.  Since  the  codes  there  can  be  no  legal  homestead 
merely  from  residence  without  selection.  "The  homestead 
consists  of  the  dwelling-house  in  which  the  claimant  resides 
and  the  land  on  which  the  same  is  situated,  selected  as  in  this 
title  provided."    (Civ.  Code,  sec.  1237.) 

The  mortgages  in  suit  were  acknowledged  respectively 
August  26,  1892,  and  November  7,  1893,  and  recorded  of 
those  dates.  Suit  was  brought  for  their  foreclosure,  and  lis 
pendens  filed  and  recorded  October  19,  1895.  Although  the 
parties  resided  on  the  premises  in  question  a  number  of  years 
before  the  execution  of  the  mortgages,  the  declaration  of  the 
homestead  was  not  filed  until  November  4,  1895.  "The 
homestead  is  subject  to  execution  or  forced  sale  in  satisfaction 
of  judgments  obtained 4,  On  debts  secured  on  mort- 
gages upon  the  premises  and  recorded  before  the  declaration 
of  homestead  was  filed  for  record."    (Civ.  Code,  sec.  1241.) 

The  judgment  and  order  denying  a  new  trial  are  aflBrmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[Crim.  No.  492.    In  Baiik.--Jiil7  10,  1899.] 

THE  PEOPLE,  Respondent,  v.  HARRY  WINTERS,  Ap- 
pellant. 

Criminal  Law — Homicide — ^Instbuctiok — ^Reasonable  Doubt. — Upon 
the  trial  of  a  defendant  charged  with  murder,  where  the  court 
has  given  a  full  and  correct  instruction  upon  the  subject  of  rea- 
sonable doubt,  it  is  not  erroneous,  or  objectionable  as  being  ar- 
gumentative in  form,  to  instruct  the  jury  that  "the  doubt  which 
acquits  a  defendant  on  trial  on  a  charge  of  crime  must  be  a  rea- 
sonable doubt  in  the  sense  mentioned,  and  no  other.*' 

Id. iKSTBUcnoN  as  to  Distbust  of  False  Witness. — An  instruc- 
tion "that  a  witness  ascertained  or  appearing  to  be  willfully  false 
in  one  part  of  his  testimony,  as  to  the  truth  or  falsity  of  a  given 
proposition,  is  to  be  distrusted  in  other  parts,"  though  somewhat 
out  of  the  ordinary  form,  is  not  substantially  objectionable. 

Id.— iNSTBUcnoN  as  to  Alibi— Defense — Pboof— Reasonable  Douut. 
^A  statement  in  an  instruction  upon  the  subject  of  alibi,  that 
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"such  a  defense  is  as  proper  and  legitimate^  if  proved,  as  soy 
other  defense/'  is  not  strictly  correct.  An  aliM  is  not  matter  ot 
defense;  and  the  words,  "if  proved,"  standing  alone,  would  be 
misleading.  But  where  such  statement  ia  immediately  followed  by 
the  statement  to  the  jury  that  if  the  evidence  is  sufficient  to  raise 
a  reasonable  doubt  as  to  whether  the  defendant  was  in  some  other 
place  when  the  crime  was  committed,  or  not  present  at  the  time 
and  place  of  its  commission,  they  should  give  him  the  benefit  of 
the  doubt  and  acquit  him,  the  instruction,  as  a  whole,  is  not  mis- 
leading. 

Id. — ^Requssted  Instbuction  as  to  Aiibi. — ^An  instruction  requested 
by  the  defendant  upon  the  subject  of  alibi,  which  assumes  to  giv« 
defendant  the  benefit  of  any  doubt  raised,  omitting  the  qualification 
of  reasonable  doubt»  is  properly  refused. 

Id. — Aboumbntativx  Instbuotion — ^Identity  oi*  DKFKHDtAirr. — ^An 
argumentative  instruction  as  to  the  identity  of  the  defendaot, 
based  upon  the  facts,  and  not  containing  any  proposition  of  lav. 
is  properly  refused. 

Id. — ^Instbuchon  as  to  Detendant's  Testimony — ^PBoymcs  of  Jury.— 
A  requested  instruction  that  the  jury  "are  not  permitted  under 
the  law  to  discredit  or  reject  the  testimony  of  the  defendant,  sim- 
ply on  the  ground  that  he  is  accused  and  on  trial  on  a  criminsl 
charge,"  is  properly  refused,  as  being  upon  matter  of  fact,  and 
not  of  law,  and  as  invading  the  province  of  tho  jury,  who  are  the 
sole  judges  of  the  credit  to  be  given  to  the  testimony  of  any 
witness. 

Id. — CoimNUANGX — ^Insufficient  Showing. — ^A  continuance  on  the 
ground  of  the  absence  of  witnesses  for  the  defendant  is  properly  re- 
fused, where  the  affidavits  therefor  do  not  show  that  the  defendant 
has  used  any  diligence  to  secure  their  attendance,  or  that  their  at- 
tendance could  be  procured  at  a  subsequent  day,  il  the  continuance 
had  been  granted. 

Id. — ^EviDENCSB— Declasations  of  Ck)NSPiBAT0B  —  Hearsay  —  Ebbob 
Without  Pbejudice. — ^Declarations  of  a  conspirator  with  the  de- 
fendant, made  after  his  arrest,  and  not  in  the  presence  of  the  de- 
fendant, as  to  whence  he  came,  where  he  was  going,  and  what  was 
his  business,  are  inadmissible  hearsay,  but  if  there  i»  nothing 
in  the  declarations  tending  to  implicate  either  the  defendant  or  th« 
declarant,  the  error  in  admitting  them  is  without  prejudice. 

Id. — Identification  of  Pistol  Pubchased  by  Defendant. — Where  the 
homicide  was  in  fact  committed  by  the  coconspirator,  it  is  proper 
to  identify  a  pistol  found  upon  him  as  a  pistol  purchased  by  the 
defendant,  as  tending  to  connect  the  defendant  with  the  commis- 
sion of  the  crime. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County  and  from  an  order  denying  a  new  trial.  George 
H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Nagle  &  Nagle,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  C.  N.  Poet,  Dep- 
uty Attorney  General,  for  Respondent. 

GAEOUTTE,  J.— The  defendant  has  been  convicted  of 
the  crime  of  murder,  and  the  death  penalty  adjudged.  Upon 
appeal,  he  complains  of  various  errors  of  law  committed  by 
the  trial  court. 

A  very  full  instruction  upon  the  law  of  "reasonable  doubt" 
was  given  to  the  jury,  and  it  was  therein  said :  "You  are  in- 
structed that  the  doubt  which  acquits  a  defendant  on  trial  on 
a  charge  of  crime  must  be  a  reasonable  doubt  in  the  sense 
mentioned  and  no  other.''  Inasmuch  as  the  instruction  con- 
tained a  full  and  sound  statement  of  the  law  bearing  upon 
the  matter  of  reasonable  doubt,  there  can  be  no  valid  objec- 
tion to  the  fofegoing  language  used  by  the  court.  Neither  is 
the  instruction  susceptible  to  the  objection  that  it  is  argu- 
mentative  in  form. 

The  following  instruction  was  given:  "You  understand, 
of  course,  that  a  witness  ascertained  or  appearing  to  be  will- 
fully false  in  one  part  of  his  testimony  as  to  the  truth  or 
falsity  of  a  given  proposition  of  fact,  is  to  be  distrusted  in 
other  parts."  While  this  instruction  is  somewhat  out  of  the 
ordinary  form  bearing  upon  the  subject  matter  covered  by 
it,  still  we  find  no  substantial  objection  to  it. 

Upon  the  question  of  alibi  the  court  said  to  the  jury: 
"Such  a  defense  is  as  proper  and  legitimate,  if  proved,  as  any 
o'ther  defense,  and  all  the  evidence  bearing  upon  that  point, 
if  any,  should  be  considered  by  you,  and  if,  in  view  of  all  the 
evidence,  you  have  any  reasonable  doubt  as  to  whether  the 
defendant  was  in  some  other  place  when  the  crime  was  com- 
mitted, you  should  give  the  defendant  the  benefit  of  the  doubt. 
In  other  words,  the  defendant  is  not  bound  or  required  to 
prove  an  alibi  beyond  a  reasonable  doubt  to  entitle  him  to  an 
acquittal.  It  is  sufficient  if  the  evidence  upon  that  point,  if 
any,  raises  a  reasonable  doubt  in  your  minds  of  his  presence 
at  the  time  and  place  of  the  commission  of  the  crime 
charged."  Taken  as  a  whole,  this  instruction  is  correct.  In 
substance  it  states  the  law.  There  are  a  few  expressions  con- 
tained therein  which  could  well  have  been  omitted^    As^for 
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instance,  strictly  speaking,  the  matter  of  alibi  is  not  a  matter 
of  defense.  Again,  the  jury  were  told:  "That  such  a  de- 
fense is  as  proper  and  legitimate,  if  proved,  as  any  other  de- 
fense." The  words  "if  proved,"  standing  alone,  would  be 
seriously  misleading,  for  an  alibi  in  no  sense  in  order  to  be 
successfully  invoked  need  be  proved,  as  that  word  is  ordinar- 
ily used.  (See  People  v.  Roberts,  122  Cal.  377.)  But  it  is 
perfectly  evident  from  the  context,  taking  the  entire  instruc- 
tion together,  that  the  court,  in  using  those  words,  simply  in- 
tended them  to  mean  a  sufficient  degree  of  proof  to  raise  a 
reasonable  doubt  in  the  minds  of  the  jury.  We  find  many 
courts  and  law-writers  referring  to  an  alibi  as  matter  of  de- 
fense, and  also  stating  that  it  must  be  proved  by  defendant. 
We  doubt  the  legal  propriety  of  using  either  one  of  these  ex- 
pressions in  those  jurisdictions  where  it  is  held  that  an  alibi 
is  sufficiently  established  when  a  reasonable  doubt  is  raised 
in  the  minds  of  the  jurors  as  to  the  presence  of  the  defendant 
at  the  scene  of  the  crime.  Yet  these  terms  are  used  and  held 
unobjectionable  in  all  those  instructions  where  the  jury  are 
clearly  and  fully  told  that  a  reasonable  doubt  in  their  minds 
as  to  the  presence  of  the  defendant  at  the  scene  of  the  homi- 
cide entitles  him  to  an  acquittal.  In  all  those  cases  the  word 
"proved"  is  held  to  mean  the  production  of  suflScient  evidence 
to  raise  a  reasonable  doubt. 

We  find  these  terms  used  in  that  standard  work,  the  Amer- 
ican and  English  Encyclopedia  of  Law,  second  edition,  page 
56,  where  it  is  said:  "The  true  doctrine  seems  to  be  that 
where  the  state  has  established  a  prima  facie  case,  and  the  de- 
fendant relies  upon  the  defense  of  alibi,  the  burden  is  upon 
him  to  prove  it,  not  beyond  a  reasonable  doubt,  nor  by  a  pre- 
ponderance of  the  evidence,  but  by  such  evidence,  and  to 
such  a  degree  of  certainty,  as  will,  when  the  whole  evidence 
is  considered,  create  and  leave  in  the  mind  of  the  jury  a 
reasonable  doubt  of  the  guilt  of  the  accused."  An  abundance 
of  authority  is  there  cited  where  the  law  is  stated  to  the  same 
effect.  See,  also.  State  v,  Thornton,  10  S.  Dak.  349,  in  which 
case  the  whole  question  is  exhaustively  discussed  and  a  simi- 
lar mstructoin  to  that  here  given  approved.  Again  we  say 
we  do  not  indorse  the  statement.  "An  alibi,  if  proved,  is  a 
good  defense,"  as  a  strictly  correct  statement  of  a  proposition 
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of  law.  Yet,  in  view  of  the  fact  that  in  the  same  instruction 
and  almost  in  the  same  line  of  the  instruction  we  find  the 
court  telling  the  jury  that  if  a  reasonable  doubt  is  raised  in 
their  minds  from  the  evidence  as  to  the  presence  of  the  de- 
fendant at  the  scene  of  the  homicide,  then  such  doubt  en- 
titled him  to  an  acquittal,  it  cannot  be  possible  that  the  jury 
misunderstood  Hie  law. 

In  this  same  instruction  it  is  also  said:  "In  other  words, 
the  defendant  is  not  bound  or  required  to  prove  an  alibi  be- 
yond a  reasonable  doubt  to  entitle  him  to  an  acquittal."  Thia 
statement  is  eminently  true  as  a  proposition  of  law,  but  not 
necessary  to  be  stated  in  view  of  the  other  portions  of  the  in< 
struction.  Yet,  being  given,  it  could  well  have  been  supple- 
mented  by  the  additional  statement  that  not  even  a  prepon- 
derance of  evidence  was  necessary  to  sustain  a  daim  of  alibi. 
This,  in  effect,  was  stated  when  the  charge  declared  in  terms, 
that  if  a  reasonable  doubt  was  raised  in  the  minds  of  the  ju- 
rors from  the  evidence  as  to  the  defendant's  presence  at  the 
scene  of  the  homicide,  then  he  was  entitled  to  the  benefit  of 
such  doubt  and  an  acquittal. 

That  portion  of  the  instruction  referring  to  the  defendant 
being  "in  some  other  place  when  the  crime  was  committed" 
we  believe  is  clearly  correct.  The  instruction  offered  by  de- 
fendant, and  which  was  refused,  upon  the  question  of  iden- 
tity, was  properly  refused.  It  did  not  contain  a  statement  of 
a  principle  of  law,  but  an  argument  based  upon  facts. 

The  instruction  offered  by  defendant  and  refused,  bearing 
upon  the  question  of  alibi,  was  properly  refused.  It  omits  the 
all-important  qualification  that  the  doubt  must  be  a  reason- 
able doubt.  This  court  has  repeatedly  held  such  an  instruc- 
tion fatally  defective. 

Complaint  is  made  by  reason  of  the  court's  refusal  to  give 
the  following  instruction :  "The  defendant  has  offered  him- 
self as  a  witness,  and  has  taken  the  stand  as  such  in  his  own 
behalf.  This  is  his  legal  right,  and  you  are  not  permitted 
under  the  law  to  discredit  or  reject  his  testimony  simply  on 
the  ground  that  he  is  accused  and  on  trial  on  a  criminal 
charge."  We  have  repeatedly  cautioned  trial  courts  upon 
the  inadvisability  of  giving  instructions  to  the  jury  tending  to 

discredit  the  testimony  of  the  defendant.     A  long  Jine  of 
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modern  cases  to  this  effect  may  be  found  in  our  state  reports. 
Such  instructions  rest  upon  the  border  Une  of  error,  as  tres- 
passing upon  the  constitutional  rights  of  the  jurors  in  weigh- 
ing and  testing  the  credibility  of  witnesses.  As  has  been 
often  said,  that  class  of  instructions  will  be  limited  within  the 
strictest  lines.  In  this  case  it  is  now  asked  for  a  reversal  of 
the  judgment  because  an  instruction  in  behalf  of  defendant . 
incorporating  this  principle  of  law  has  been  refused.  We  are 
clear  that  it  was  properly  refused.  The  credit  to  be  given  to 
the  testimony  of  every  witness,  the  defendant  and  all  other 
witnesses,  is  a  matter  for  the  jury  alone — a  matter  with  which 
the  court  has  nothing  to  do.  It  is  a  matter  of  fact,  not  a 
matter  of  law. 

Defendant's  showing  for  a  continuance  is  wholly  inade- 
quate. It  is  not  disclosed  by  his  affidavits  that  he  had  used 
any  diligence  to  secure  the  attendance  of  the  two  witnesses 
to  which  reference  is  made  and  whose  presence  he  desired; 
and  there  is  nothing  whatever  td  indicate  that  their  attend- 
anc  could  have  been  procured  at  a  subsequent  day  if  a  con- 
tinuance had  been  granted. 

It  is  claimed  that  the  defendant  and  one  Raymond  entered 
into  a  conspiracy  to  burglarize  in  the  night-time  Iho  Grand 
Hotel,  situated  in  the  village  of  Baden,  near  the  city  of  San 
Francisco,  and  that  while  so  engaged  the  alarm  was  given, 
the  proprietors  and  others  appeared  upon  the  scene,  and  in 
the  disturbance  ensuing  one  Andrews,  a  boarder  at  the  hotel, 
was  killed  by  the  defendant's  confederate  Raymond.  The 
robbers  escaped,  and  one  Herve,  a  policeman,  arrested  Ray- 
mond a  few  hours  later  traveling  upon  the  highway.  At  that 
time  Raymond  had  in  his  possession  a  pistol  which  had  been 
recently  discharged,  and  possessed  four  empty  chambers.  De- 
fendant's confederate  had  fired  four  shots  from  a  pistol  at  the 
time  of  the  murder.  This  pistol  was  one  which  defendant 
had  secured  from  a  shopkeeper  some  weeks  prior  to  the  kill- 
ing. The  witness,  moreover,  testified  to  a  conversation  had 
with  Raymond  at  the  time  of  his  arrest  as  to  hid  identity, 
from  whence  he  came,  where  he  was  going,  and  his  business, 
et  cetera.  The  witness  Burke,  a  policeman,  who  received 
Raymond  from  the  hands  of  llerve  at  the  jail,  aL<o  testified 
to  a  conversation  had  with  Raymond  at  thattime^    These 
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conversations  were  of  the  same  general  import.  All  of  this 
evidence  was  admitted  under  objection  of  defendant,  which 
objections  were  to  the  eflfect  that  it  was  hearsay ;  that  defend- 
ant was  not  present  at  the  time,  and  could  not  be  bound  by 
it ;  and  that,  even  conceding  the  existence  of  a  conspiracy  be- 
tween defendant  and  Baymond,  at  this  time  it  was  a  thing  of 
the  past.  To  a  large  measure  these  objections  of  defendant 
to  the  admissibility  of  this  evidence  were  eminntly  sound. 
{People  V.  Oldham,  111  Cal.  648;  People  v.  Opie,  123  Cal. 
294.)  It  was  well  to  identify  the  pistol  found  upon  Ray- 
mond as  the  pistol  formerly  purchased  by  the  defendant  Win- 
ters. Such  evidence  had  a  direct  tendency  to  connect  Win- 
ters with  the  commission  of  the  offense;  but  declarations  of 
Eaymond  made  subsequent  to  the  killing,  not  in  the  pres- 
ence of  the  defendant,  were  the  purest  hearsay,  and  clearly  in- 
admissible. Yet,  upon  a  careful  examination  of  those  declar- 
ations, we  find  nothing  therein  stated  which  in  any  way  was 
prejudicial  to  defendant.  His  name  was  not  mentioned. 
Nothing  whatever  was  said  by  E^ymond  which  even  by  im- 
plication connected  him  with  the  crime.  Indeed,  Raymond 
said  nothing  in  any  way  implicating  himself.  The  error 
committed  by  the  trial  court,  therefore,  in  the  admission  of 
this  evidence  was  purely  abstract,  and  furnished  no  ground 
for  a  new  trial. 

The  remaining  points  urged  by  defendant  possess  no  merit. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Harrison,  J.,  McFarland,  J.,  and  Van  Dyke,  J.,  concurred. 

HENSHAW,  J.  (dissenting).— I  am  of  opinion  that  the 
court  erred  not  only  in  the  instruction  which  it  gave  upon 
the  subject  of  alibi,  but  as  well  in  the  instruction  asked  by 
defendant  which  it  refused  to  give.  The  defendnit's  whole 
case  rested  upon  an  alibi.  If  the  law  upon  this  subject  was 
improperly  placed  before  the  jury  the  injury  which  thereby 
resulted  to  defendant  certainly  entitles  him  to  a  new  trial. 

The  defendant  asked  the  court  to  charge  the  jury  as  fol- 
lows: "An  alibi  simply  means  that  the  accused  was  at  anoth- 
er place  at  the  time  of  the  commission  of  the  crime,  and  there- 
fore could  not  have  coinmittcd  it;  and  I  instruct  you  that  this 
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defense  is  as  legitimate  and  proper  as  any  other  defense.  All 
the  evidence  bearing  upon  this  defense  should  be  carefully 
considred  by  you.  If  the  testimony  on  this  subject,  consid- 
ered with  all  the  other  evidence  in  the  case,  is  sufficient  to 
raise  a  doubt  in  your  mind  as  to  the  guilt  of  the  defendant, 
you  should  acquit  him.  The  accused  is  not  required  to  prove 
the  defense  of  an  alibi  beyond  a  reasonable  doubt,  or  even  by 
a  preponderance  of  evidence.  It  is  sufficient  if  the  evidence 
upon  that  point  raises  a  doubt  of  his  presence  at  the  time  and 
place  of  the  commission  of  the  crime  charged,  and,  if  it  has 
done  so,  he  is  entitled  to  an  acquittal.  The  attempt  of  the 
accused  to  prove  an  alibi  does  not  shift  the  burden  of  proof 
from  the  state,  but  the  state  is  boimd  to  prove  his  presence 
beyond  a  reasonable  doubt. 

As  applied  to  the  facts  in  this  case,  the  foregoing  instruc- 
tion is  imimpeachable  in  its  law,  unless  it  be  said  that  the 
failure  to  qualify  "a  doubt"  by  the  adjective  "reasonable" 
justified  the  court  in  refusing  to  give  it.  But  I  think  the 
court  was  not  justified,  for  the  instructions  are  to  be  construed 
together,  and  elsewhere  the  court  had  in  precise  language  told 
the  jury  "that  the  doubt  which  acquits  a  defendant  on  a  trial 
on  a  charge  of  crime  must  be  a  reasonable  doubt  in  the  sense 
mentioned  and  no  other."  But  if  it  shall  be  conceded  that 
the  court  was  justified  in  refusing  to  give  the  offered  instruc- 
tion for  the  indicated  reason,  it  will  be  found  even  more  diffi- 
cult to  uphold  the  instruction  which  the  court  actually  did 
give.  That  instruction  is  as  follows:  "One  of  the  defenses 
interposed  by  the  defendant  in  this  case  is  what  is  known  in 
law  as  an  alibi.  An  alibi  in  law  simply  means  that  the  de- 
fendant was  not  there;  or,  to  state  it  more  definitely,  a  defend- 
ant who  sets  up  an  alibi  shows  such  a  state  of  facts  surround- 
ing his  whereabouts  as  to  the  particular  time  the  crime  was 
committed  as  would  make  it  practically  improbable  or  impos- 
sible for  him  to  have  committed  the  offense  charged.  The 
court  instructs  you  that  such  a  defense  is  as  proper  and  legiti- 
mate, if  proved,  as  any  other  defense,  and  all  the  evidence 
bearing  upon  that  point,  if  any,  should  be  considered  by  you, 
and  if,  in  view  of  all  the  evidence,  you  have  any  reasonable 
doubt  as  to  whether  the  defendant  was  in  some  other  place 
when  the  crime  was  committed,  you  should  giv:e  the  ,def end- 
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ant  the  benefit  of  the  doubt.  In  other  words,  the  defendant 
is  not  bound  or  required  to  prove  an  alibi  beyond  a  reasonable 
doubt  to  entitle  him  to  an  acquittal.  It  is  sufficient  if  the  evi- 
dence upon  that  point,  if  any,  raises  a  reasonable  doubt  in 
your  minds  of  his  presence  at  the  time  and  place  of  the  com- 
mission of  the  crime  charged." 

By  this  instruction  the  jury  is  first  charged  that  a  defend- 
ant who  "sets  up  an  alibi"  is  to  show  such  a  state  of  facts 
touching  his  whereabouts  at  the  time  of  the  commission  of  the 
crime  as  would  make  it  "practically  improbable  or  impossi- 
ble" for  him  to  have  committed  it.  Such  is  not  the  law.  One 
who  is  aUbi  is  elsewhere  than  at  the  place  of  the  crime  at  the 
time  of  its  commission.  A  defendant  who  rests  his  defense 
upon  an  alibi  is  not  required  by  his  evidence  to  make  it 
"practically  improbable  or  impossible"  for  him  to  have  com- 
mitted the  oflFense.  It  is  necessary  for  him  only  to  introduce 
evidence  sufficient  to  create  in  the  minds  of  the  jurors  a  rea- 
sonable doubt  whether  or  not  he  was  at  the  scene  of  the  crime 
at  the  time  of  its  commission.  The  vice  of  the  instruction  lies 
in  informing  the  jury  that  the  defendant  must  prove  that  he 
was  elsewhere  so  as  to  make  it  practically  improbable  or  im- 
possible for  him  to  have  committed  the  crime.  This  error  is 
emphasized  in  the  succeeding  sentence,  where  the  court  in- 
forms the  jury  that  the  defense  or  alibi  "is  as  proper  and 
legitimate,  if  proved,  as  any  other  defense."  In  People  v. 
Roberts,  122  Cal.  377,  a  new  trial  was  ordered  for  an  error 
of  the  court  in  instructing  the  jury  upon  the  question  of  alibi 
that  "when  satisfactorily  proven  it  is  a  good  defense  in  law." 
Herein  is  a  clear  declaration  that  it  is  incumbent  upon  the 
defendant  to  prove  his  presence  alibi.  Again,  the  court  de- 
clared that  if  the  jury  had  "any  reasonable  doubt  as  to  wheth- 
er the  defendant  was  in  some  other  place  when  the  crime  was 
committed"  the  defendant  should  receive  the  benefit  of  the 
doubt,  but  here  there  is  an  entire  misconception  of  the  point 
to  which  the  reasonable  doubt  should  be  directed.  If  a  ma^^ 
charged  with  the  commission  of  a  crime  in  San  Francisco 
should  oflFer  evidence  under  an  alibi  that  he  was  in  New  York, 
the  jury  might  entertain  a  reasonable  doubt  whether  or  not 
he  was  in  New  York,  or  more  than  that,  they  might  positively 
believe  that  he  was  not  in  New  York,  but  before  they  could 
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convict  him  they  should  be  satisfied  beyond  a  reasonable 
doubt  that  he  was  in  San  Francisco;  or  if — ^phrasing  it  other- 
wise—from all  the  evidence  they  did  entertain  a  reasonable 
doubt  whether  or  not  he  was  in  San  Francisco  at  the  time 
of  the  commission  of  the  crime,  the  prosecution  would  have 
failed  to  establish  their  case  with  the  certainty  required,  and 
the  defendant  would  be  entitled  to  an  acquittal.  This  propo- 
sition is  declared  in  the  last  sentence  of  instruction,  but  the 
instruction  itself  is  conflicting  and  contradictory  in  its  dec- 
larations, for  the  jury  were  as  justified  in  believing  from  it 
that  the  lefendant  must  prove  that  he  was  elsewhere  as  they 
were  in  believing  that  the  law  required  only  that  the  defend- 
ant's evidence  should  create  in  their  minds  a  reasonable 
doubt.  It  needs  no  citation  of  authority  to  the  point  that 
contradictory  and  conflicting  instructions  upon  the  same 
proposition  are  prejudicially  erroneous,  and  for  this  reason 
I  think  the  defendant  is  entitled  to  a  new  trial. 

Still  further,  the  instruction  "that  the  witness  ascertained 
or  appearing  to  be  wilfully  false  in  one  part  of  his  testimony 
as  to  the  truth  or  falsity  of  a  given  proposition  of  fact  is  to 
be  distrusted  in  other  parts,''  is  erroneous  and  misleading.  It 
is  not  the  "appearance"  of  giving  false  testimony;  it  is  the 
belief  that  false  testimony  has  been  given  which  invokes  and 
excites  distrust  and  caution.  Moreover,  as  given,  the  instruc- 
tion omits  the  very  important  element  that  the  willful,  false 
testimony  must  be  given  upon  a  material  matter.  {People  v. 
Plyer,  121  Cal.  160.) 

Temple,  J.,  and  Beatty,  0.  J.,  concurred. 

Rehearing  denied. 


[L.  A.  490.    Department  One.— July  11,  1890.] 

M.  J.  NOLAN  et  al„  Respondents,  v.  M.  B.  McDUFPIE, 

Appellant. 

Change  of  Place  of  Tiuxl — Nonresident  Defendant — ^AFrmAYiT  of 
Merits. — A  nonresident  defendant  in  an  action  to  recover  money, 
who,  at  the  time  of  filing  a  demurrer  to  the  complaint,  filed  a  proper 
demand  for  the  change  of  the  place  of  trial  to  the  county  of  his 
residence,  and  an  affidavit  of  merits,  showing  the  county  of  hia 

Digitized  by  VjOOQ IC 


July,  1899.]  NoLEN  v.  McDuffie.  335 

reeidence,  and  that  he  has  "fully  and  fairly  statiid  the  case  in 
this  cause"  to  his  attomeysi  naming  them,  and  that,  after  such 
statement,  he  is  by  each  of  them  advised,  and  verily  believes,  that 
he  has  "a  good  and  substantial  defense  on  the  merits  to  said  ac- 
tion/' makes  a  sufficient  showing  of  merits  to  entitle  him  to  the 
change  demanded. 
Id. — Demubbeb  tx)  Complaint — Jubisdiction  of  Court — Invalid  Ob- 
SBB. — ^Pending  the  hearing  of  a  motion  for  the  change  of  the  place 
of  trial  by  a  nonresident  defendant,  and  until  it  is  passed  upon, 
the  court  has  no  jurisdiction  to  hear  and  determine  a  demurrer 
to  the  complaint;  and  its  order  made  in  passing  upon  the  same 
is  a  nullity.  If  the  motion  should  be  granted,  the  defendant  is 
entitled  to  hare  the  demurrer  passed  upon  in  ttie  county  of  his 
residence. 

APPEAL  from  an  order  of  the  Superior  Court  of  IjOs 
Angeles  County  refusing  to  change  the  place  of  trial.  Waldo 
M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 

C.  A.  Storke,  Richards  &  Carrier,  and  Hatch,  Miller  & 
Brown,  for  Appellant. 

W.  R.  Bacon,  for  Respondents. 

CHIPMAN,  C. — ^Action  brought  in  Los  Angeles  county 
to  recover  commissions  on  sale  of  real  property  by  plaintiffs 
as  agents  of  defendant.    Complaint  was  filed  May  24,  1897. 

The  matter  is  here  on  appeal  from  an  order  denying  de* 
f endant's  motion  for  change  of  place  of  trial  to  Santa  Barbara 
county.  The  proceedings  as  they  appear  from  the  trans- 
cript were  as  follows:  On  June  15,  1897,  defendant  made 
an  affidavit  of  merits,  and  on  the  same  day  signed  a  demand 
directed  to  plaintiffs'  attorneys  that  the  place  of  trial  be 
changed,  and  on  the  same  day  defendant's  attorneys  signed 
a  notice  directed  to  plaintiffs'  attorneys  stating  that  defend- 
ant would,  on  June  30, 1897,  at  10  o'clock  A.  M.,  or  as  soon 
thereafter  as  counsel  could  be  heard,  move  for  a  change 
of  the  place  of  trial,  and  that  the  motion  would  be  heard 
"upon  affidavits,  copies  of  which  are  herewith  served  upon 
you,  and  upon  the  demand  to  change  the  place  of  trial  and 
the  papers  on  file  in  the  case,"  et  cetera.  Defendant  also, 
on  the  same  day,  served  upon  plaintiffs'  attorneys  a  general 
demurrer  to  the  complaint.  These  papers  were  all  duly 
served  on  plaintiffs'  counsel  and  filed.  "On  the  twenty- 
eighth  day  of  June,  1897,  said  demurrer  came  on  regularly 
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to  be  heard  on  the  law  and  motion  calendar  of  said  court, 
and  the  same,  being  called  for  argument,  was  answered  ready 
by  plaintiflFs'  counsel,  the  defendant  not  being  present  nor 
consenting  to  the  hearing,  and  the  court,  having  no  knowl- 
edge of  demand  for  change  of  place  of  trial,  took  up  said 
demurrer  and  complaint  and  passed  upon  the  same,  sus- 
taining said  demurrer  on  said  twenty-eighth  day  of  June, 
1897."  It  appears,  also,  that  on  the  thirtieth  day  of  June, 
1897,  the  hearing  of  defendant's  demand  for  change  of  plac»5 
of  trial  "came  on  for  hearing  before  said  court,  and  the 
court,  being  of  the  opinion  that  the  affidavits  of  merits  wa^ 
insufficient,  granted  defendant  leave  to  amend  the  same, 
and  the  further  hearing  of  the  matter  was  continued  until 
July  14,  1897,  at  which  time  the  defendant  filed  the  follow- 
ing amended  affidavit  of  merits."  Then  follows  this  affiidavit. 
It  appears  that  the  matter  came  on  for  hearing  again  oa 
July  14,  1897,  the  day  fixed  by  the  court,  when  defendant's 
motion  was  denied  on  the  grounds:  1.  That  the  first  affidavit 
of  merits  was  insufficient,  but  in  what  respect  is  not  shown ; 
and  2.  "That  the  demurrer  heretofore  filed  in  said  cause  by 
said  defendant  had  been  passed  on  by  the  court  and  sus- 
tained, and  the  application  for  a  change  of  venue  came  too 
late."  Defendant  appeals  from  the  order  denying  his  mo- 
tion.   Respondents  have  filed  no  brief. 

The  affidavit  first  served  stated  as  follows:  "I  reside  in 
the  county  of  Santa  Barbara,  state  of  California,  and  have 
so  resided  for  more  than  five  years  last  past.  I  further  say 
that  I  have  fully  and  fairly  stated  the  case  in  this  cause  to 
(naming  his  attorneys) ,  and  after  such  statement  I  am  by 
them  and  each  of  them  advised  and  verily  believe  tiiat  I 
have  a  good  and  substantial  defense  on  the  merits  to  the 
said  action."  This  affidavit  was  sufficient.  (  Watkin^  v.  Deg- 
net,  63  Cal.  500;  Buell  v.  Dodge,  63  Cal.  553.)  The  motion 
to  change  the  place  of  trial  was  pending  when  the  demurrer 
was  passed  upon,  of  which  plaintiffs'  counsel  had  notice. 
The  absence  of  defendant's  counsel  on  law  day,  when  the 
demurrer  was  called,  did  not  authorize  the  court  to  hear  the 
demuiTer.  It  was  the  duty  of  the  court  to  hear  and  deter- 
mine the  motion  before  it  could  hear  or  determine  the  de- 
murrer, and  if  the  defendant  had  been  found  to  be  entitled 
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to  have  his  motion  granted,  it  was  the  right  of  defendant 
to  have  all  other  judicial  action  in  the  cause  determined 
in  the  superior  court  of  his  own  county.  The  court  had  no 
power  to  act  upon  the  demurrer  when  it  did  (Brady  v.  Times 
Mirror  Co.,  106  Cal.  56) ;  and  its  order  in  that  regard  is  a 
nullity. 

I  advise  that  the  order  denying  defendant's  motion  be  re- 
versed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
denying  defendant's  motion  is  reversed. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[S.  F.  No.  1164.    Department  Two.— July  11,  1899.] 

COUNTY  OF  MENDOCINO,  Respondent,  v.  J.  R.  JOHN- 
SON et  al..  Appellants. 

AcnoN  uroN  Bond  of  Tax-Coixectob — Bubden  of  Proof— Default — 
Payment. — In  an  action  against  a  tax-collector,  on  his  official 
IxHid,  to  recover  money  collected  and  not  paid  over,  the  burden  of 
proof  for  the  plaintiff  is  sustained  by  showing  that  the  tax-col< 
lector  made  default  in  failing  to  pay  over,  at  the  end  of  his 
term,  moneys  due  the  county;  and  the  burden  of  proof  is  then  on 
the  defendants  to  show  payment  in  full. 

Id.— Mode  of  Payment — Offer  of  Proof. — ^A  payment  to  the  tax-col- 
lector in  a  mode  other  than  that  expressly  provided  by  law,  will  not 
exonerate  the  tax-collector  or  his  bondsmen  from  an  action  by 
the  county,  unless  it  is  proved  that  the  county  actually  re- 
ceiyed  the  money,  as  distinguished  from  a  mere  deposit  thereof 
with  the  treasurer.  It  is  error  to  refuse  an  offer  of  proof  that 
the  county  actually  received  the  money,  without  proof  first  made 
of  a  compliance  with  the  county  government  act  by  the  tax-col- 
lector. 

Id. — ^BviDENGB— Beceiptb  to  TAZ-CoLLEcrroR-— Testimony  of  Treasubeb 
— ^PosBiBUB  Amendment  of  Ck>MPLAiNT. — It  is  error  to  exclude 
from  evidence  receipts  given  by  the  treasurer  to  the  tax-collector, 
notwithstanding  the  evidence  of  the  treasurer  that  a  receipt  for 
$3,000  was  fraudulently  obtained,  and  that  no  such  payment  was 
in  fact  made;  nor  can  the  exclusion  be  excused  as  without  injury, 
on  the  ground  that  the  complaint  might  thereafter  be  amended 
by  charging  the  tax-collector  with  what  he  showed  by  the  receipts 
was  paid  above  the  amount  alleged,  and  crediting  him  accordingly, 
CXXV.    Cal.— 22 
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BtUl  leaving   the  ducrepam^  of  $3,000  to  be  aoeouated  for  b/ 
the  tax-collector. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County  and  from  an  order  denying  a  new  trial.  S.  K. 
Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  McGarvey,  and  J.  A.  Cooper,  for  Appellants. 

G.  A.  Sturtevant,  J.  Q.  White,  and  Seawell  &  Pemherton, 

for  Respondent. 

HENSHAW,  J. — ^This  is  an  action  brought  by  the  county 
of  Mendocino  against  J.  R.  Johnson,  formerly  its  tax  col- 
lector, and  against  the  sureties  upon  his  official  bond,  to  re- 
cover the  sum  of  $3,000,  moneys  which  it  is  alleged  were  col- 
lected by  the  tax  collector  and  not  accounted  for  by  him  in 
accordance  with  law.  The  cause  was  tried  by  a  jury,  whifh 
rendered  a  verdict  for  plaintiflf  in  the  sum  of  $2,886.80. 
From  the  judgment  which  followed,  and  from  the  order 
denying  defendants  a  new  trial,  they  prosecute  these  appeals. 

The  complaint  alleged  that  the  defendant  Johnson,  as  tax 
coUctor,  on  and  after  the  first  day  of  October,  1894,  and  be- 
fore the  seventh  day  of  January,  1895  collected  and  re- 
ceived the  sum  of  $132,884.69,  which  he  should  have  paid 
into  the  treasury  of  the  county  on  or  before  the  seventh 
day  of  January,  1895,  **but  that  he  did  not  pay  prior  to  the 
seventh  day  of  January,  1895,  and  has  not  since,  of  the 
moneys  aforesaid,  paid  into  the  treasury  of  said  county  any 
other  or  greater  sum  than  $129,897.69. 

Plaintiff's  case  rested  mainly  upon  the  testimony  of  the 
county  treasurer,  who  said  that  upon  the  eighteenth  day  of 
December,  Mr.  Hardy,  the  deputy  tax  collector,  had  de- 
manded of  him  a  receipt  for  three  thousand  dollars,  which 
he  asserted  he  had  paid  into  the  treasury  upon  the  eleventh 
day  of  December  preceding,  and  Handy  stated,  according 
to  the  testimony  of  the  county  treasurer:  "I  came  in  and  you 
were  out  of  your  office.  I  set  it  down  on  the  floor.  I  went 
out  and  then  went  to  my  office  to  get  more  money,  and  for- 
got to  come  back."     He  testified  further  that  Handy  had 
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said  that  he  obtained  the  money  from  Mr.  Redemcyer's  bank 
upon  that  day,  and  that  Redemeyer  had  accompanied  him 
when  he  left  the  money.  The  treasurer  then  asked  Mr. 
Redemeyer  if  Handy  had  obtained  the  money  from  him, 
and  Mr.  Redemeyer  answered,  "Yes;  I  come  with  him." 
Under  these  circumstances  the  treasurer  says  he  gave  to  the 
tax  conector  a  receipt  for  $3,000  more  than  was  paid  him. 
He  also  in  January  and  in  February  made  his  sworn  state- 
ments, as  required  by  law,  to  the  eflfect  that  this  $3,000  had 
actually  been  paid  in  and  was  in  his  possession.  He  further 
testified  that  his  books  showed  that  he  had  not  received  the 
$3,000,  and  that  in  a  subsequent  conversation  with  Mr. 
Redemeyer  (the  banker  with  whom  the  tax  collector  seems 
to  have  deposited  funds  awaiting  the  time  of  his  settlement 
with  the  treasurer)  the  latter  informed  him  that  he  was  mis- 
taken when  he  said  that  he  had  accompanied  Handy  upon 
the  eleventh ;  that  Handy  had  drawn  $3,000  from  the  bank 
upon  the  eleventh,  but  that  he  had  not  accompanied  Handy, 
and  did  not  know  what  disposition  Handy  had  made  of  the 
money. 

1.  The  treasurer's  examination  was  carried  over  the  pay- 
ments made  to  him  by  the  tax  collector  in  October,  Novem- 
ber, and  December,  1894.  He  also  swore  that  he  had  re- 
ceived nothing  from  the  tax  collector  in  the  year  1895,  up 
to  and  including  the  seventh  day  of  January.  Plaintiff,  it 
will  be  remembered,  charged  the  tax  collector  with  the  receipt 
of  the  sum  $132,000,  and  then  alleged  that  of  this  sum  he 
had  not  prior  to  the  seventh  day  of  January,  and  had  not 
since  that  date,  paid  in  any  other  or  greater  amount  than 
the  sum  of  $129,000.  The  seventh  day  of  January,  1895, 
was  the  date  of  the  expiration  of  the  tax  collector's  term.  It 
was  the  date  when  by  law  he  was  required  to  make  his  set- 
tlement with  the  auditor  and  treasurer,  but,  if  he  failed  to 
make  his  settlement  upon  that  date,  and  did  thereafter  pay 
in  full  all  of  the  moneys  due  from  him  to  the  county,  the 
particular  cause  of  action  charged  upon  here  would  not  lie. 
It  was  therefore  essential  for  the  plaintiflF  to  aver  defendant's 
default  and  failure  to  pay  the  money,  and  it  was  equally 
essential  to  follow  the  averment  by  proof,  for  issue  was 
joined  upon  this  question.  But  the  averment  was  supported 
by  sufficient  evidence  when  it  was  shown  that  the  tax  col- 
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lector  did  not  pay  over  all  of  the  moneys  due  to  the  county 
upon  the  seventh  day  of  January.  The  tax  collector's  de- 
fault was  then  shown,  and  the  burden  of  proof  thereupon 
shifted  to  him  to  prove  payment.  The  defense  of  payment 
may  be  made  under  the  general  issue,  but  the  burden  of 
proof  is  on  the  defendant.  (Frisch  v.  Caler,  21  Cal.  71; 
Wetmore  v.  San  Francisco,  44  Cal.  294;  2  Greenleaf  on 
Evidence,  Lewis'  ed.,  sec.  516.)  The  verdict  is  therefore 
supported  by  the  evidence. 

2.  When  the  deputy  tax  collector  was  called  to  the  wit- 
ness stand  by  the  defendants  in  their  eflfort  to  prove  by  him 
that  he  had  actually  paid  the  $3,000  into  the  treasury,  and 
that  the  treasurer's  receipt  therefor  was  not  secured  by 
fraud  or  misrepresentation,  but  was  a  vaUd  recognition 
of  the  payment  thus  actually  made,  it  was  objected  upon 
behalf  of  the  plaintiflf  that  the  forms  of  payment  prescribed 
by  the  County  Government  Act  of  1891  were  not  followed, 
and  that  therefore  the  evidence  was  admissible.  Those  forms 
are  established  by  section  115  of  the  County  Government 
Act  of  1891  (Stats.  1891,  p.  323),  and  by  section  71  of  the 
same  act  (Stats.  1891,  p.  316)  It  is  made  the  duty  of  the 
auditor  to  examine  and  settle  the  accounts  of  all  persons 
indebted  to  the  county  and  holding  moneys  payable  into 
the  county  treasury,  and  thereafter,  upon  the  presentation 
and  filing  of  the  treasurer's  receipt  for  such  money,  the  aud- 
itor shall  give  to  such  person  his  discharge,  and  charge  the 
treasurer  with  the  amount  named  in  the  receipt.  The  treas- 
urer is  forbidden  to  receive  and  money  into  the  treasury  un- 
less accompanied  by  the  certificate  of  the  auditor.  After 
discussion  the  court  ruled  in  the  following  language :  "You 
want  to  show  from  this  witness  that  he  paid  $3,000  into 
that  treasury  on  the  eleventh  of  December  without  any  auth<> 
ority  on  the  part  of  the  treasurer  to  receive  it.  The  evident 
object  of  that  provision  is  to  throw  a  safeguard  around  the 
public  funds.  The  objection  is  sustained  to  this.  I  have  no 
doubt  about  it.  I  sustain  the  objection.  I  sustain  the  ob- 
jection unless  you  say  that  you  expect  to  follow  the  testimony 
up  by  showing  that  he  has  complied  with  section  115  of  the 
County  Government  Act;  that  he  first  went  to  the  auditor, 
and  that  the  auditor  examined  the  account,  and  that  he 
settled  it,  and  that  he  gave  a  certificate  to  the  tax-collector 
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authorizlDg  him  to  deposit  those  three  thousand  dollars  in 
the  treasury."  A  payment  to  the  treasurer  in  a  mode  other 
than  that  expressly  provided  by  law  would  not  exonerate 
the  tax  collector  or  his  bondsmen  from  an  action  at  the  in- 
stance of  the  county,  unless  proof  were  made  that  the  county 
actually  received  the  money.  In  other  words,  the  tax  col- 
lector, or  any  other  debtor  of  the  county,  is  entitled  to  his 
acquittance  from  the  county  only  when  he  has  complied 
with  the  forms  of  law  governing  his  payment  into  the  treas- 
ury. If  he  sees  fit  to  adopt  an  unauthorized  mode  of  pay- 
ment, he  will  be  exonerated  when  he  can  make  it  appear, 
not  only  that  he  has  paid  the  money,  but  that  the  county 
has  received  it.  The  mere  deposit  with  the  treasurer  would 
not  be  proof  suflScient  thus  to  exonerate  him.  It  would  be 
in  the  natures  of  an  individual  deposit  made  at  the 
party's  private  risk.  But,  nevertheless,  if  the  tax  collector 
could  show  that  he  had  in  fact  paid  the  money  to  the 
treasurer,  and  that  the  county  had  obtained  the  benefit  of 
it,  then,  notwithstanding  the  irregularity,  no  loss  of  funds 
would  have  resulted,  and  neither  the  tax  collector  nor  his 
bondsmen  could  be  properly  charged  in  an  action  such  as 
this  for  peculation  or  misappropriation.  Therefore,  al- 
though the  ofifered  evidence  of  the  irregular  payment  would 
Qot  have  been  sufficient  of  itself  to  exonerate  the  defendants, 
it  was  a  step  in  that  direction,  and  it  was  error  upon  the 
part  of  the  court  to  refuse  to  accept  the  evidence  without 
proof  first  made  of  a  compliance  with  the  terms  of  the  Coun- 
ty Government  Act  since  that  proof,  from  the  loose  methodj* 
seemingly  employed  by  the  treasurer  and  auditor,  as  well 
as  the  tax  collector,  could  never  be  made  at  all,  not  only  as 
to  the  $3,000  here  in  question,  but  perhaps  also  as  to  the 
whole  $132,000  charged  upon. 

3.  The  court  excluded  evidence  of  four  payments  ag- 
gregating $3,361.23  made  by  the  tax  collector  to  the  treasurer, 
as  shown  by  the  treasurer's  receipts.  The  respondent  adopts 
the  decision  of  the  judge  in  denying  the  motion  for  a  new 
trial,  and  therein  it  is  conceded  that  the  rejected  evidence  was 
competent  evidence,  which  should  have  been  admitted;  but 
it  is  said  that  defendants  were  not  injured  by  it,  because 
"plaintiff  by  amendment  would  simply  charge  him  with  all 
that  he  showed  was  paid  in  as  tax  collector  over  the  amount 
alleged,  and  credit  him  accordingly,  still  leaving  the  error 
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of  $3,000  on  the  eighteenth  to  be  accounted  for  by  him."  If 
the  evidence  was  competent,  and  it  seems  to  have  been,  it 
should  have  been  admitted,  nor  can  its  rejection  be  justified 
upon  the  ground  that  the  plaintiflF  might  thereafter  have 
amended  its  complaint. 

We  think  that  what  has  been  said  renders  unnecessary  a 
consideration  of  other  matters  urged  by  appellants;  and  for 
the  foregoing  reasons  the  judgment  and  order  are  reversed 
and  the  cause  remanded. 

McFarland,  J.,  and  Temple,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty  0.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[Grim.  No.  617.    Department  One.— July  12,  1899.] 

THE  PEOPLE,    Respondent,  v.  JOHN  WATSON,    Ap- 
pellant. 

Criminal  Law— Assault  with  Intent  to  Mubdeb— Qukstion  or 
Fact. — Upon  the  trial  of  a  charge  of  assault  with  intent  to  com- 
mit  murder,  the  question  as  to  the  intent  with  which  the  acU 
were  done  by  the  defendant,  is  one  purely  of  fact,  to  be  deter* 
mined  from  all  the  circumstances  of  the  case  surrounding  the 
assault. 

Id. — ^Assault  with  Deadly  Weapon. — Under  a  charge  of  assault 
with  intent  to  commit  murder,  the  defendant  may,  if  the  evi- 
dence justifies  it,  be  convicted  pursuant  to  section  245  of  tbr 
Penal  Code,  of  an  assault  with  a  deadly  weapon,  or  by  meuoA 
and  force  likely  to  produce  great  bodily  injury. 

Id. — Impbofeb  Omission  in  Instbution. — ^An  instruction  to  the  jury 
under  a  charge  of  assault  with  intent  to  commit  murder,  that 
the  form  of  their  verdict  must  be  either  not  guilty,  or  guilty  a^* 
charged,  or  guilty  of  an  assault,  is  prejudically  erroneous  in 
omitting  the  possibility  of  a  conviction  under  section  246  of  the 
Penal  Code,  where  the  evidence  will  justify  mich  oonviction. 
Such  omission  is  the  equivalent  of  a  refusal  to  instruct  thai 
such  conviction  could  be  had  under  evidence  justifying  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Con- 
tra Costa  County  and  from  an  order  denying  a  new  trial 
Joseph  P.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court.    . 
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A.  B.  McKenzie,  for  Appellant. 

Tirey  L.  PoTd,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Kespondent. 

GAROUTTE,  J.— The  defendant  has  been  found  guilty  of 
an  assault  with  intent  to  commit  murder.  He  now  claims 
that  the  evidence  is  insuflScient  to  support  the  verdict. 

There  is  evidence  in  the  record  which  tends  to  show  that 
the  defendant  Watson,  when  somewhat  under  the  influence 
of  liquor,  seized  a  boy  about  fifteen  years  of  age,  tied  him  by 
the  neck  to  his  (Watson's)  horse's  tail,  using  the  hair  of  the 
horse's  tail  for  that  purpose,  then  mounted  his  horse,  and, 
with  his  pistol  in  his  hand  and  threats  to  kill  issuing  from 
his  mouth,  rode  about  one-quarter  of  a  mile,  leading  the  boy. 
This  journey  was  also  interspersed  by  incidents  such  as  de- 
fendant's firing  his  pistol.  It  further  appears  that  this  reck- 
less deed  was  done  by  reason  of  the  feeling  of  hatred  held 
by  defendant  against  the  boy's  elder  brother.  The  question 
as  to  the  intent  with  which  these  acts  were  done  by  defendant 
was  a  pure  question  of  fact,  to  be  determined  from  all  the  cir- 
cumstances of  the  case;  and  from  those  circumstances  the 
jury  could  well  declare  that  the  intent  of  defendant  was  to 
kill  and  murder  this  fifteen-year-old  boy.  It  is  said  in  People 
V.  Landman  103  Cal.  580:  "Of  course,  under  these  cir- 
cumstances a  person's  intent  cannot  be  proven  by  direct  and 
positive  evidence,  yet  it  is  none  the  less  a  question  of  fact 
to  be  proven  like  any  other  fact  in  the  case,  and  all  the  cir- 
cumstances surrounding  the  assault  furnish  the  rule  upon 
which  its  proper  solution  depends." 

The  court  instructed  the  jury  as  follows:  "The  law  pro- 
vides that  the  jury  may  find  the  defendant  guilty  of  any  of- 
fense the  commission  of  which  is  necessarily  included  in 
that  with  which  he  is  charged,  or  of  an  attempt  to  commit  the 
offense.  2.  Under  the  information  in  this  case  the  de- 
fendant can  be  convicted  of  either  assault  to  murder,  or  of  an 
assault,  as  the  evidence  may  establish.  3.  .  Gentlemen,  the 
form  of  your  verdict  must  be  either:  1.  We,  the  jury,  find 
the  defendant  not  guilty;  or  2.  We,  the  jury,  find  the  de- 
fendant guilty  as  charged ;  or  3.  We,  the  jury,  find  the  de- 
fendant guilty  of  assault."  Section  246  of  the  Penal  Code 
provides:    "Every  person  who  commits  an  assault  upon  the 
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person  of  another  with  a  deadly  weapqn  or  instrument,  or  by 
any  means  or  force  likely  to  produce  great  bodily  injury,  ia 
punishable,"  et  cetera.  Under  the  evidence  and  the  al- 
legations of  the  information,  it  is  clear  that  this  defendant 
could  well  have  been  convicted  of  the  crime  defined  by  this 
section  of  the  Penal  Code.  If  the  jury  believed  the  defendant 
committed  the  acta  indicated  by  the  evidence,  and  also  be- 
lieved that  there  was  no  intent  in  his  mind  at  the  time  to  kill 
and  murder  the  boy,  they  could  well  have  found  a  verdict 
against  him  of  making  an  assault  by  means  and  force  likely 
to  produce  great  bodily  injury;  yet,  by  the  instructions  of  the 
court  just  quoted,  the  jury  in  effect  were  told  that  they  could 
not  find  such  a  verdict.  They  were  informed  that  the  de- 
fendant could  be  convicted  of  an  assault  with  intent  to  mur- 
der, or  a  simple  assault.  Ezpresdo  uniiis  est  exclusio  alterius. 
This  construction  of  these  instnictions  is  doubly  emphasized 
when  we  find  the  court  telling  the  jury  that  the  verdict  must 
be  in  one  of  the  following  forms ;  and  upon  examining  those 
forms  we  find  no  form  of  verdict  authorized  under  the  section 
of  the  Penal  Code  already  quoted. 

This  defendant's  position  upon  the  matter  under  dis- 
cussion is  much  stronger  than  we  find  in  those  cases  where 
the  court  fails  to  instruct  at  all  upon  the  question.  In  some 
of  those  cases  it  has  been  held  that  the  defendant  should  have 
asked  for  an  instruction  directed  to  the  particular  point.  But 
in  the  present  case  the  giving  of  the  instruction  authorizing 
the  jury  to  find  a  verdict  of  guilty  against  the  defendant  un- 
der the  aforesaid  section  of  the  Penal  Code,  providing  the 
evidence  justifiied  it.  In  many  cases  we  have  held  the  judge 
justified  in  refusing  instructions  bearing  upon  lower  grades 
of  crime  included  in  the  charge  laid  by  the  information. 
These  cases  have  arisen  where,  under  the  evidence,  it  was 
entirely  plain  no  such  crime  was  committed.  In  the  present 
case  we  are  unable  to  say  that  the  evidence  does  not  disclose 
the  character  of  assault  described  in  section  245. 

The  conclusion  at  which  we  have  arrived  is  in  no  degree 
conflicting  with  the  cases  of  People  v.  Arnold,  116  Cal.  687; 
People  V,  Scott,  93  Cal.  516;  People  v.  Barney,  114  Cal,  658, 
and  People  v.  Ouidice,  73  Cal.  226.    In  all  of  ihose  cases  the 
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court  gave  no  instruction  whatever  bearing  upon  the  ques- 
tion, while  in  this  case  the  court,  for  all  the  practical  pur- 
poses of  the  trial,  did  give  an  instruction  \Yhicli  was  wrong 
in  law.  Again,  in  all  those  cases  the  evidence  did  not  justify 
an  instruction  as  to  the  particular  grade  of  crime  included  in 
the  information.  Here  the  evidence  does  justify  such  an  in- 
struction. An  additional  reason  is  given  in  some  of  those 
cases  showing  why  there  was  no  error  committed  by  the  trial 
court.  That  reason  is  to  the  effect  that  no  instruction  by  de- 
fendant was  asked  bearing  upon  the  point  involved.  The 
trial  judge  of  his  own  motion  should  inform  the  juty  in 
every  case  as  to  all  the  particular  crimes  involved  in  the  in- 
formation which  the  evidence  to  any  extent  tends  to  support. 
Such  is  a  most  commendable  practice;  but  here  wc  are  not 
concerned  in  that  matter,  for  we  have  a  case  much  stronger 
than  one  where  the  court  did  not  act  at  all.  It  is  not  a  case 
of  nonaction,  but  erroneous  action. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 


G.  K.  BAYLEY,  Respondent,  v.  EMPLOYERS'  LIABIL- 
ITY ASSURANCE  CORPORATION,  Appellation. 

ilfSURANCE — ^FaLSE  STATEMENT  IN  APPUCATION — KNOWLEDGE  OP  FACTS 

— Waiver. — ^An  insurance  company  issuing  a  policy  with  knowl- 
edge that  statements  made  in  the  application  are  false,  waivej* 
the  right  to  object  thereto. 
Id. — ^Application  for  Accident  Insur<\nce — Omission  by  Aoent  of 
Known  Facts — ^Previous  Comppnsatlon. — Where  an  apparently 
false  statement,  made  in  an  application  for  a  policy  of  accident 
insurance,  that  the  applicant  had  "never  received  compensation 
for  any  accident  except  as  hereinafter  stated,"  was  oau^e^l  Lv 
the  omission  of  the  agent  who  drew  it,  to  state  the  "names  of 
companies  or  associations,  with  amount  of  compensation,"  pro- 
vided for  in  the  form  of  application,  and  where  the  agent  omitted 
to  request  a  statement  thereof  from  the  applicant,  and  the  facUs 
thai  he  had  received  previous  indemnity  for  accidents  from  tlip 
same  and  other  companies  were  known  to  the  officers  oi^he  gnn- 
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pany,   at  the    time   of   the   application,    objection    to    the    falsity 
of  the  statement  is  waived,  and  it  can  not  vitiate  the  policy. 

In. — Unknown  Payment  by  Company  Known  to  Have  Paid  Indem- 
nity.— Where  the  officers  of  the  insurance  company  knew  that  a 
previous  large  payment  of  indemnity  for  an  accident  had  been 
made  to  the  applicant  by  another  company,  the  fact  thai  another 
prior  and  smaller  payment  made  to  him  by  the  same  company 
was  imknown  to  them,  cannot  affect  their  waiver  of  a  true  state- 
ment not  requested  of  the  applicant,  as  to  the  amount  of  com- 
pensation previously  received. 

Id. — Waiter  of  Communication. — ^Neither  party  to  a  coitract  of  in- 
surance is  bound  to  communicate  information  of  matters  of  which 
the  other  waives  communication,  except  in  answer  to  inquiries. 

In. — Construction  Against  Insurer. — Where  the  language  of  an 
"Indemnity." — The  term  "compensation,"  used  in  an  application 
for  an  accident  policy,  requiring  a  statement  of  the  amount  of 
"compensation"  previously  received  for  accidents,  is  not  to  be 
construed  in  a  popular  sense,  as  including  "indemnity,"  where  the 
application  and  policy  used  the  word  "indemnity"  with  exclusive 
reference  to  weekly  payments,  to  be  made  as  tndenmity  during 
total  disability  to  prosecute  business,  as  the  result  of  an  accident, 
and  never  with  reference  to  payments  to  be  made  for  loss  of  life, 
limb,  or  eye. 

Id. — Construction  Against  Insurer. — Where  the  language  of  an 
application  and  policy,  or  of  a  policy,  may  be  undor<?tood  in  more 
senses  than  one,  it  is  to  be  construed  most  strongly  against  the 
insurer  and  in  favor   of  the  insured. 


APPEAL  fro  a  judgment  of  the  Superior  Court  of  tlie 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Van  Ness  &  Redman,  for  Appellant. 

The  knowledge  of  defendant\s  agent??,  in  respect  to  the 
truth  or  falsity  of  the  statements  made  in  the  application,  is 
immaterial.  These  statements  were  warranties  (Civ.  Code, 
«ecs.  2605,  2607,  2G12),  and,  if  untrue,  there  can  be  no  re- 
covery on  the  policy.  (Barteau  v.  Phoenix  Mnt,  Life  IfU, 
Co,,  67  N.  Y.  595;  Foot  v.  Aetna  Life  Ins.  Co.,  61  N.  Y.  571; 
Clemans  v.  Supreme  Aasemhly  etc.,  131  N.  Y.  485;  Jenning* 
V.  Chenango  etc.  In^.  Co.,  2  Denio,  75.)  There  is  no  waiver 
of  an  untrue  statement  in  regard  to  any  factruot  known  U> 
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the  insurance  company.  (Mutiial  Life  Ins.  Co,  v.  Nichols 
(Tex.  Civ.  App.,  Jan.  17, 1894),  24  S.  W.  Itep.  910.)  Con- 
tracts of  insurance  are  to  be  construed  according  to  the 
obvious  meaning  of  their  plain  terms.  (McOlother  v.  Provi- 
dent Mut  Ace.  Co.  89  Fed.  Rep.  685,  689.) 

Chickering,  Thomas  &  Gregory,  for  Respondents. 

The  application  and  policy  having  been  prepared  by  the 
insurance  company,  should  be  construed  most  strongly 
against  it.  (Civ.  Code,  sec.  1654 ;  National  Bank  v.  Union 
Ins.  Co.,  88  Cal.  497,  504;  22  Am.  St.  Rep,  324;  Rankin  v. 
Amazon  Ins.  Co.,  89  Cal.  203;  23  Am.  St.  Rep.  460;  Northey 
V.  Bankers'  Life  Assn.,  110  Cal.  547 ;  DiUeher  v.  Home  Life 
Ins.  Co.,  69  N.  Y.  256;  Burkhard  v.  Travelers'  Ins.  Co.,  102 
Pa.  St.  262 ;  48  Am.  Rep.  205 ;  Darrow  v.  Family  Fund  Soc, 
116  N.  Y.  537;  15  Am.  St.  Rep.  430;  Merrick  v.  Oermania 
Fire  Ins.  Co.,  54  Pa.  St.  277;  Moulor  v.  Insurance  Co.,  Ill 
U.  S.  335.)  Under  this  principle  of  construction  compensa- 
tion ought  not  to  be  construed  as  including  "weekly  indem- 
nity." (7  Am  .Law  Rev.  587.)  The  meaning  of  those  words 
in  the  contract  is  a  question  of  law  for  the  court.  (Thurston 
V.  Bwmett  etc.  Ins.  Co.,  98  Wis.  476.)  A  party  to  a  contract 
of  insurance  is  not  boimd  to  communicate  information  except 
in  answer  to  inquiries,  as  to  what  the  other  party  knows,  or 
may  be  supposed  to  know,  or  of  which  he  waives  communica- 
tion. (Civ.  Code,  sec.  2564.)  Where  the  agents  of  the  com- 
pany had  knowledge  of  the  facts,  an  untrue  statement  is 
waived  by  the  issuance  of  the  policy.  (Dilleber  v.  Home  Life 
Ins.  Co.,  supra;  Forward  v.  Continental  Ins.  Co.,  142  N.  Y. 
382 ;  Wood  v.  American  Fire  Ins.  Co.,  149  N.  Y.  382 ;  52  Am. 
St.  Rep.  733 ;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345,  367 , 
15  Am.  Rep.  612 ;  Waterbury  v.  Dakota  etc.  Ins.  Co.,  6  Dak. 
Ter.  468;  Van  Schoick  v.  Niagara  Fire  Ins.  Co.,  68  N.  Y. 
434 ;  Dwelling-House  Ins.  Co.  v.  Brodie,  52  Ark.  11 ;  Kruger 
V.  Western  etc.  Ins.  Co.,  72  Cal.  91;  1  Am.  St.  R«p.  42;  Menk 
V.  Home  Ins.  Co.,  76  Cal.  53 ;  9  Am.  St.  Rep.  158;  Farwur?t  v. 
Phoenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233.)  The 
agent,  in  filling  out  the  application,  was  the  agent  of  the 
company,  and  not  of  the  insured,  and  the  company  is  bound 
by  his  action,  omission,  or  mistake.  (Joyce  on  Insurance, 
sees.  472,  487;  Russell  v.  Detroit  Fire  Ins.  Co.,  80  Mich.  407 ; 
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Union  etc.  Ins.  Co.  v.  Wilkinson,  13  Wall.  222 ;  Davis  v.  Scot- 
tish Union,  16  U.  C.  176;  Dunbar  v.  Phoenix  Ins.  Co.,  T2 
Wis.  492;  Whitney  v.  National  Masonic  Ace.  Assn.,  57  Minn. 
472;  Phoenix  Ins.  Co.  v.  Raddin,  120  U.  S.  193;  Dilleber  v. 
Home  Life  Ins.  Co.,  supra.)  The  form  of  statement  in  the 
blank  application  is  in  the  nature  of  a  question ;  and  does  not 
become  an  untrue  statement  by  being  left  unanswered. 
{Brown  v.  Greenfield  etc.  Assn.,  172  Mass.  498.) 

VAN  DYKE,  J. — This  is  an  action  on  a  policy  of  accident 
insurance.  The  case  was  tried  with  a  jury  in  the  court  below, 
and  the  verdict  and  judgment  went  for  the  plaintiff.  The  ap- 
peal is  taken  from  the  judgment  and  order  denying  a  new 
trial  The  assured,  George  B.  Bayley,  was  killed  by  an  acci- 
dent, and  the  plaintiflF,  his  widow,  is  the  person  in  whose 
favor  the  policy  ran. 

There  are  two  questions  presented  by  the  appellant:  1. 
That  the  assured  represented,  in  his  written  application  for 
the  policy,  that  he  had  never  proposed  and  been  declined  in- 
surance by  an  accident  insurance  company,  and  that  this  was 
not  true ;  2.  That  he  represented  in  said  application  that  he 
had  never  received  compensation  for  any  accident,  whereas 
he  had  in  November,  1892,  and  also  in  the  year  1886,  re- 
ceived compensation  on  account  of  injuries  he  had  sustained 
by  previous  accidents. 

The  first  defense  is  eliminated  from  consideration  here  by 
the  fact  that  the  verdict  of  the  jury  was  against  the  defend- 
ant, and  the  evidence  bearing  upon  that  defense  was  material- 
ly conflicting,  and  hence  the  verdict  cannot  be  disturbed. 

As  to  the  second  defense:  In  the  application  the  fifteenth 
statement  is  as  follows:  "I  have  never  received  compensa- 
tion for  any  accident  except  as  herein  stated  (names  of  com- 
panies or  associations,  with  amount  of  compensation)";  and 
there  was  no  statement  as  to  any  compensation  being  received. 
It  was  shown,  however,  that  the  deceased  had  been  paid  for 
an  accident  in  1892,  and  also  in  1886.  But  at  the  time  of  the 
application  for  the  policy  in  question  the  defendant  company 
and  its  officers  knew  that  the  assured,  Bayley,  had  received 
payments  in  1892,  not  only  from  its  own  company,  but  from 
three  others.    Mr.  Okell,  the  general  manager  of  tlie  defend- 
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ant  on  this  coast,  testified:  "I  understood  that  other  pa>- 
ments  had  been  made  to  him.  Q.  Did  you  ever  notify  the 
company  or  any  of  the  officers  of  your  company,  outside  of 
your  own  agency  here  in  San  Francisco,  that  such  jayments 
had  been  made?  A.  No,  it  was  not  necessary'';  and  he 
further  testified:  "I  knew  in  November,  1892,  that  Bayley 
had  been  paid  by  other  companies  weekly  indemnity  claims 
under  accident  policies  held  by  him.  I  knew  that  other  com- 
panies had  paid  him,  but  I  did  not  remember  the  names  of 
the  companies  ....  I  knew  Mr.  Bayley  in  his  Ufetime.  I 
had  a  conversation  with  him  at  or  about  the  time  that  the 
policy  issued  in  this  case  was  applied  for,  in  regard  to  the 
issuance  of  it.  He  came  into  my  private  office,  and  asked 
me  if  I  would  be  willing  to  issue  a  twenty  thousand  dollar 
policy  to  him,  and,  knowing  no  reason  why  I  should  not,  I 
said  I  would.  I  should  think  it  was  a  few  days  before  the 
issuance  of  the  policy." 

Mr.  Thompson,  the  clerk  and  cashier  of  the  general  man- 
ager here,  was  asked:  "I  will  ask  you  why  it  is  that,  if  as 
cashier  of 'the  company  at  that  time  you  knew  that  Bayley 
had  received  compensation  from  the  Employers'  Liability 
Company,  you  did  not  change  or  correct  the  statement  'I  have 
never  received  compensation  for  any  accident  except  as  here- 
in stated?'  A.  Seeing  the  loss  had  been  paid  by  our  own 
company,  and  the  new  application  written  in  the  same,  there 
was  no  necessity  of  making  that  note  on  it  as  to  the  payment 
of  our  own  loss." 

In  Menk  v.  Home  Ins.  Co,,  76  Cal.  53,  9  Am.  St.  Rep.  158, 
in  the  opinion  in  Bank  it  is  said:  "If  the  agent,  knowing  all 
the  essential  facts,  made  out  the  application  for  plaintiff,  the 
company  cannot  take  advantage  of  defective  statements  con- 
tained in  it  as  not  complying  with  the  requirements  of  the 
company;  nor  would  misstatements  be  fatal  to  the  claim  of 
plaintiff  which  the  agent  well  knew  to  be  false  when  he  made 
out  the  application,  received  the  money  of  the  applicant,  and 
issued  the  policy.  The  tendency  of  the  decisions  is  plainly  to 
hold  all  those  conditions  waived  which  to  the  knowledge  of 
the  agent  would  make  the  policy  void  as  soon  as  deUvered. 
Otherwise,  the  company  would  knowingly  receive  the  money 
of  the  applicant  without  value  returned,  and  the  whole  trans- 
action would  be  a  palpable  fraud."  (Kruger  v.  Western  Fire 
etc.  Ins.  Co.,  72  Cal.  91 ;  1  Am.  St.  Rep.  42.) 
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In  Bacon  on  Benefit  Societies,  volume  2,  paragraph  427,  it 
is  said:  '*And  if  when  the  insurance  company  issues  a  policy 
it  knows  that  certain  answers  in  the  application  are  falsely 
answered,  it  waives  the  right  to  object  by  such  issue" ;  and  the 
text  is  fully  sustained  by  authorities. 

But  it  is  contended  that,  although  the  company  may  be 
deemed  to  have  waived  any  mention  of  the  payments  made  in 
1892,  of  which  it  had  knowledge,  still  it  was  necessary  for 
Bayley  to  insert  the  payment  made  to  the  Travelers'  Company 
in  1886.  It  will  be  seen  from  the  form  of  the  application, 
dates  and  different  times  compensation  had  been  made  were 
not  required;  only  "names  of  companies  or  associations,  with 
amount  of  compensation."  But  the  defendant  already  knew 
that  the  Travelers'  Company  had  paid  Bayley,  and  therefore 
it  was  not  necessary  to  again  mention  that  company ;  and,  as 
the  dates  of  payment  w^ere  not  required,  it  would  have  been 
a  literal  compliance  with  the  form  to  have  added  the  small 
amount  received  in  1886  to  the  much  larger  sum  paid  in 
1892,  which  latter,  as  already  shown,  was  waived. 

The  weekly  indemnities  paid  for  loss  of  over  nine  weeks' 
time  in  1892  were  in  consequence  of  severe  injuries  received 
by  Bayley  while  descending  from  the  summit  of  Mt.  Tacoma 
or  Rainier.  The  companies,  other  than  the  defendant,  pay- 
ing weekly  indemnities  for  such  loss  of  time,  were  the  Pacific 
Mutual,  Travelers,  and  Pacific  Surety  Company.  Mr.  Okell, 
general  agent  of  defendant,  having  knowledge  of  these  facts, 
says  he  knew  of  no  reason  why  he  should  not  insure  Bayley 
for  twenty  thousand  dollars.  Bayley,  it  seems,  had  a  personal 
interview  with  the  general  agent,  and  talked  matters  over 
with  him  about  issuing  the  policy,  and  the  company's  clerk, 
Thompson,  prepared  the  application,  filling  out  the  blanks, 
but  omitting  entirely  any  mention  of  prior  payments  or  com- 
pensation, although  he  was  well  aware  such  had  been  made. 

It  is,  therefore,  reasonable  to  suppose  Bayley  considered  the 
fifteenth  paragraph  as  waived.  Neither  party  to  a  contract  of 
insurance  is  bound  to  communicate  information  of  matters  of 
which  the  other  waives  communication,  except  in  answer  to 
inquiries.  (Civ.  Code,  sec.  2564.)  This  case  is  distinguish- 
able from  Mutual  Life  Ins.  Co,  v.  Nichols  (Tex.  Civ.  App- 
Jan.  17,  1894),  24  S.  W.  Rep.  910,  relied  upon  by  the  appel- 
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lant.  In  that  case  the  insured,  in  response  to  a  question, 
answered  "none  other,"  which  was  incorrect.  In  this  case 
there  was  no  answer  or  response,  and  the  reason  why  there 
was  none  is  apparent. 

The  term  "compensation''  in  the  fifteenth  subdivision  of 
the  application  is,  in  this  connection,  in  a  measure  ambiguous 
and  uncertain  as  to  its  meaning.  An  inspection  of  the  policy 
and  application  will  show  that  when  payment  for  loss  of  time 
is  spoken  of  the  word  "indemnity"  is  used,  and  not  used 
where  payments  are  made  for  loss  of  life,  limb,  or  eye.  The 
policy  pays  for  several  different  contingencies:  1.  For 
death,  the  principal  sum ;  2.  For  the  loss  of  two  hands,  two 
feet,  one  entire  hand,  or  one  entire  foot,  or  permanent  loss  of 
sight  of  both  eyes,  principal  sum ;  3.  For  loss  of  one  hand  or 
one  foot,  one-half  principal  sum ;  4.  One  hundred  dollars  per 
week  so  long  as  insured  is  wholly  disabled  from  prosecuting 
any  business  pertaining  to  his  occupation.  In  reference  to 
the  fourth  payment  the  term  "indemnty"  is  used  entirely. 
Thus  in  the  policy  and  indorsement  thereon  we  find :  "All 
sums  paid  as  weekly  indemnity  ....  shall  by  so  much 
diminish  the  said  principal  in  case  of  claim  for  said  principal. 
....  If  the  insured  is  injured  in  any  occupation  or  ex- 
posure classed  by  this  corporation  as  more  hazardous  than 
herein  given,  his  insurance  and  weekly  indemnity  shall  be," 
et  cetera.    "No  claim  for  weekly  indemnity  in  excess  of  the 

money  value  of  the  insured  time  shall  be  valid The 

total  risk  taken  by  this  corporation  is dollars  for  loss 

of  life  and dollars  weekly  indemnity." 

And  the  application  contains  the  following :  "The  amount 
of  insurance  against  accidental  death  or  permanent  total  dis- 
ablement hereby  applied  for  is  twenty  thousand  dollars.  The 
amount  of  insurance  against  permanent  partial  disablement 
hereby  applied  for  is  $10,000.  The  amount  of  weekly  indem- 
nity for  total  disabling  injuries  hereby  applied  for  is 
$100.00."  Further  down  in  the  application  we  find  state- 
ments as  follows:  "I  have  no  other  accident  insurance  cov- 
ering weekly  indemnity  except  as  herein  stated"  (names  of 
companies  or  associations,  and  amount  of  weekly  indemnity 
in  each),  and  there  is  inserted  "Aetna,  $10,000."  Then 
comes  the  subdivision  under  consideration,  already  quoted. 
It  would  appear  from  the  foregoing  that  the  word  "indem- 
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nity"  and  not  "compensation"  refers  to  weekly  payments. 
There  seems  also  to  be  a  distinction  in  the  proof  of  claim, 
whether  it  is  for  a  weekly  indemnity,  or  loss,  as  of  life,  or 
limb,  or  sight.  Although  compensation  in  the  popular  sense 
may  be  broad  enough  to  include  indemnity,  still,  if  the  temis 
are  used  by  the  parties  entering  into  the  contract  in  a  special 
or  technical  sense,  they  are  to  be  so  understood.  (Civ.  Code, 
sec.  1644.)  "Where  the  language  of  a  policy  may  be  under- 
stood in  more  senses  than  one,  it  is  to  be  construed  most 
strongly  against  the  insurer,  because  he  frames  it  and  is  sup- 
posed to  make  it  as  potent  as  possible  in  his  own  favor;  but, 
where  there  is  no  imperfection  or  ambiguity  in  the  language, 
it  must  be  construed  like  any  other  contract,  according  to  the 
intention  of  the  parties."  (Rankin  v.  Amazon  Ins.  Co,,  89 
Cal.  203;  23  Am.  St.  Rep.  460.)  "It  is  a  general  rule  thai 
when  a  stipulation  or  exception  to  a  policy  of  insurance  ema- 
nating from  the  insurer  is  capable  of  two  meanings,  the  one 
is  to  be  adopted  which  is  the  most  favorable  to  the  insured; 
and  when  underwriters  have  left  design  doubtful  by  using 
obscure  language,  the  construction  to  be  adopted  is  the  one 
most  unfavorable  to  them."  (Merrick  v.  GerTnanin  Ins.  Co., 
54  Pa.  St.  277.)  "It  (the  policy  of  an  accident  company) 
insures  either  indemnity  for  injury  by  payment  of  a  special 
weekly  allowance  during  the  time  the  insured  is  disabled  by 
the  injury,  or  compensation  for  death  by  payment  of  a  fixed 
sum  if  the  insured  dies  in  consequence  of  the  accident.  These 
two  forms  of  insurance  are  used  separately,  or  in  a  joint  pol- 
icy covering  both  indemnity  and  compensation."  (7  Am. 
Law  Rev.  587.) 

The  defense  urged  in  this  case  is  purely  technical,  and  does 
not  go  to  the  merits. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Hanison,  J.,  Garoutte,  J.,  McFarland,  J.,  and  Henshaw,  J., 
concurred.. 

Rehearing  denied* 
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[8.  F.  No.  1123.    Department  One.— July  14,  1899.] 

PATRICK  HOLLAND,  Respondent,  v.  J.  J.  McDADE,  Ap- 
pellant, and  E.  J.  CURRY,  Codefendant. 

Affbai^ — Obdeb  Dentinq  New  Tbial — Stat  of  Exboutiok — Case  Af- 
FIBMED. — Upon  an  appeal  from  an  order  denying  a  new  trial  in 
an  action  for  the  recovery  of  money,  the  reversal  of  the  order 
would  necessarily  set  aside  the  judgment;  and  the  giving  of  a 
bond  in  double  the  amount  of  the  judgment  operates  as  a  stay  of 
execution  pending  such  appeal.  Fulton  v.  Banna,  40  Cal.  278,  af- 
firmed. 

FlEADIlfG — ^DeKUBBEB    FOB    UNCEBTAINTT — PREVIEW    UFON    APPEAL — Eb- 

BOB  Without  Pbejudice. — Error  in  the  overruling  of  a  demurrer 
to  a  complaint  for  uncertainty  is  not  ground  for  reversal  of  a 
judgment,  where  no  substantial  Ihjury  appears;  and  where  it  ap- 
pears that  the  rights  of  the  defendant  could  have  been  fully  pro- 
tected at  the  trial  by  objection  to  evidence,  notwithstanding  the 
uncertainty  of  the  complaint  any  error  in  the  overruling  of  a  de- 
murrer for  such  uncertainty  is  without  prejudice. 
Id. — ^Action  Against  Shebiff — Levy  tjitoeb  Execution — Stat  Bond 
— ^Uncebtaintt  of  Complaint. — Objection  to  Evidence. — In  an 
action  to  recover  damages  for  the  refusal  of  a  sheriff  to  release 
property  levied  upon  under  execution,  where  a  stay  bond  was  given 
upon  appeal,  error  in  overruling  a  demurrer  to  the  complaint  for 
uncertainty  as  to  whether  the  damages  claimed  included  dam- 
a^res  resultinfr  from  the  levy  prior  to  the  stay  bond,  is  without 
prejudice,  as  it  appears  that  the  defendant  might  have  protected 
bis  rights  by  objecting  to  the  introduction  of  any  evidence  as  to 
such  prior  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sullivan  &  Sullivan,  for  Appellant. 

T.  J.  Crowley,  and  T.  M.  Osmont,  for  Respondent. 

GAROUTTE,  J.— This  appeal  is  from  the  judgment,  with- 
out a  hill  of  exceptions,  and  the  questions  involved  arise  upon 
the  face  of  the  complaint. 

The  action  is  one  against  McDade,  former  sheriff  of  the 

city  and  county  of  San  Francisco,  for  damages  claimed  to 

have  resulted  from  his  refusal  to  release  certain  property  of 

plaintiff  from  execution,  and  also  in  publishing  notice  of 
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sale  thereof  under  said  execution.  This  execulhon  was  issued 
and  levied  under  a  money  judgment  in  the  case  of  Curry  v. 
Holland.  Holland's  motion  for  a  new  trial  in  that  case  was 
denied,  whereupon  he  appealed  from  the  order  denying  the 
motion,  and  without  appealing  from  the  judgment  gave  a 
bond  upon  appeal  in  double  the  amount  of  the  judgment  for 
the  purpose  of  staying  its  execution.  The  acts  of  the  sheriff 
of  which  complaint  is  made  in  the  present  action  were  done 
after  this  purported  stay  bond  was  filed. 

The  important  question  presented  by  the  appeal  is:  May 
an  appellant  upon  apperJ  from  an  order  denying  his  motion 
for  a  new  trial  give  a  bond  in  double  the  amount  of  the 
judgment  and  thereby  stay  its  execution?  If  he  may  do  so, 
authority  for  it  must  be  found  in  section  942  of  the  Code  of 
Civil  Procedure,  where  it  is  provided:  "If  the  appeal  be 
from  a  judgment  or  order  directing  the  payment  of  money,  it 
does  not  stay  the  execution  of  the  judgment  or  order  unless 
a  written  undertaking  be  executed  on  the  part  of  the  appel- 
lant, by  two  or  more  sureties,  to  the  effect  that  they  are  bound 
in  double  the  amount  named  in  the  judgment  or  order."  By 
inspection  of  the  foregoing  provision  of  the  law  it  would 
seem  that  very  liberal  rules  of  construction  must  be  invoked 
in  order  to  justify  the  giving  of  a  stay  bond  upon  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial.  At  the  same 
time,  it  was  so  directly  decided  in  the  comparatively  early 
case  of  Fulton  v.  Hanna,  40  Cal.  278.  The  conclusion  there 
declared  is  based  upon  the  following  reason :  "Although  an 
appeal  from  an  order  denying  a  motion  for  a  new  trial  is  in  a 
different  and  distinct  line  of  proceeding  from  a  direct  appeal 
from  a  judgment,  still  a  reversal  on  appeal  from  the  order 
denying  a  motion  for  a  new  trial,  and  remanding  the  cause 
for  retrial,  as  effectually  vacates  the  judgment  as  upon  a  di- 
rect appeal  therefrom.''  The  reason  here  given  has  force,  and 
the  only  answer  that  can  be  made  to  its  conclusiveness,  if 
there  be  an  answer,  is  that  the  statute  does  not  expressly  so 
provide.  Yet  the  rule  laid  down  in  the  case  cited  is  a  most 
wholesome  one;  for  an  appeal  from  a  judgment  which  is 
absolutely  beyond  attack  is  an  idle  and  useless  proceeding. 
Indeed,  such  an  appeal  would  be  frivolous  and  render  the 
appellant  liable  in  damages  for  bringing  that  character  of 
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appeal  before  this  court.  It  serves  but  to  encumber  the 
records  and  gives  unnecessary  labor  to  both  lawyers  and  court. 
It  certainly  should  not  be  held  that  an  appeal  of  that  char- 
acter must  be  taken  for  the  single  purpose  of  securing  an  op- 
portunity to  file  a  stay  bond,  unless  the  statute  clearly  forbids 
any  other  course. 

The  question  here  involved  has  never  been  squarely  pre- 
sented since  thb  case  of  Fulton  v.  Hanna  sv/pra.  In  McCaU 
lion  V.  Savings  etc.  Soc,  83  Cal.  572,  that  case  is  cited,  and 
the  court  said:  "It  is  not  doubted  that  a  stay  undertaking 
can  be  so  drawn  as  to  effect  a  stay  on  appeal  from  an  order 
denying  a  new  trial."  In  Tompkins  v.  Montgomery,  116  Cal. 
123,  citing  Fulton  v.  Hanna,  supra,  it  was  said :  "The  right 
of  the  appellant  to  have  the  execution  stayed  pending  the  ap- 
peal from  an  order  denying  a  new  trial  is  not  impaired  by  the 
fact  that  the  appeal  from  the  judgment  is  dismissed."  And 
in  that  case  this  court  allowed  a  stay  bond  to  be  filed  here 
upon  an  appeal  from  an  order  denying  a  motion  for  a  new 
trial.  Tompkins  v.  Montgomery,  supra,  seems  to  be  in  full 
support  of  Fulton  v.  Hanna,  supra;  for  if  the  stay  bond  may 
be  filed  in  this  court  upon  an  appeal  from  such  an  order,  it 
must  be  allowable  in  the  trial  court.  In  that  case,there  was  an 
appeal  from  the  judgment  as  well  as  from  the  order  denying 
the  motion  for  a  new  trial,  and  an  unsuccessful  attempt  was 
made  to  give  a  stay  bond  in  the  trial  court.  The  appeal  from 
the  judgment  was  dismissed  by  this  court.  Hence  there  was 
nothing  before  this  court  in  the  form  of  an  appeal  from  the 
judgment  at  the  time  the  stay  bond  was  allowed  to  be  filed. 

There  is  some  general  language  found  in  the  case  of  Carit 
V.  WilliaTos,  67  Cal.  580,  opposed  to  the  doctrine  declared  in 
Fulton  V,  Hanna,  supra;  hnt  in  their  facts  the  two  cases  are 
widely  dissimilar.  In  that  case  the  appeal  was  from  an  order 
made  after  judgment,  refusing  to  set  aside  an  execution. 
This  execution  may  have  been  set  aside  for  a  hundred  dif- 
ferent causes  occuring  supplemental  to  the  judgment  Hence 
a  reversal  of  that  order  would  not  necessarily  set  aside  the 
judgment;  yet  such  would  be  the  inevitable  effect  upon  a 
judgment,  of  a  reversal  of  the  order,  in  the  case  of  an  appeal 
from  the  order  denying  the  motion  for  a  new  trial.  For  this 
reason  Carit  v.  Williams,  supra,  clearly  falls  without  the 
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doctrine  laid  down  in  Fulton  v.  Hanna,  supra.  Again,  in 
Reay  v.  Butler,  118  Cal.  113,  a  case  cited  by  appellant,  it  was 
held  that  a  stay  bond  could  not  be  given  upon  an  appeal  from 
an  order  refusing  to  strike  out  a  cost  bill.  In  that  case  the 
order  was  not  one  made  directing  the  payment  of  money. 
Neither  could  the  reversal  of  the  order  upon  appeal  have  re- 
sulted in  vacating  and  setting  aside  the  judgment.  It  must 
be  observed,  therefore,  that  these  cases  are  not  opposed  to  Ful- 
ton V.  Hanna,  supra. 

Upon  broad  principles  of  construction  it  has  been  decided 
that  a  single  appeal  bond  of  three  hundred  dollars  is  sufficient 
upon  an  appeal  from  the  judgment,  and  from  the  order  deny- 
ing the  motion  for  a  new  trial.  This  shows  in  what  close  con- 
nection the  two  appeals  are  recognized  and  treated  by  the 
court.  An  appeal  from  the  order  denying  the  motion  for  a 
new  trial  is  neither  more  nor  less  than  a  direct  attack  upon 
the  judgment.  This  is  its  sole  aim  and  purpose.  The  ques- 
tion here  presented  is  purely  one  of  practice.  In  this  in- 
stance certainty  of  the  true  rule  is  more  to  be  desired  than 
the  particular  nature  of  the  rule  established.  We  are  fully 
satisfied  that  a  most  wholesome  construction  of  the  statute  is 
found  in  Fulton  v,  Hanna,  supra;  and,  in  view  of  the  fact 
that  the  construction  there  declared  has  stood  so  long  wdthout 
successful  assault  either  by  the  courts  or  the  legislature,  we 
feel  that  adherence  should  still  be  given  to  it. 

We  are  not  prepared  to  say  that  substantial  error  was  com- 
mitted in  overruling  the  defendant's  demurrer  to  the  com- 
plaint for  uncertainty.  Conceding  the  ruling  erroneous,  still 
it  is  not  every  erroneous  ruling  of  the  trial  court  in  this  re- 
gard that  demands  a  reversal  of  the  judgment.  Substantial 
injury  to  defendant  must  have  resulted  from  the  action  of  the 
court.  If  this  complaint  be  uncertain  as  to  whether  or  not 
some  of  the  alleged  damage  done  by  McDade  was  done  before 
the  stay  bond  was  filed,  under  objection,  evidence  offered 
tending  to  indicate  that  fact  would  not  have  been  admitted. 
Again,  the  instructions  to  the  jury  could  readily  have  pro- 
tected defendant's  right  in  this  regard.  There  being  no  bill 
of  exceptions  before  us,  we  know  nothing  that  occured  at  the 
trial  pertaining  to  this  matter.  But  defendant  had  abundant 
opportunity  at  that  time  to  protect  himself  against  any  dia- 
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astrous  results  which  might  have  been  occasioned  by  the  un- 
certainty of  the  pleading.  It  is  said  in  Alexander  v.  Central 
Lumber  etc.  Co.,  104  Cal.  536 :  "It  is  not  in  all  cases  where 
error  has  been  committed  by  trial  courts  in  overruling  de- 
murrers to  complaints  upon  the  grounds  of  ambiguity  or  un- 
certainty that  this  court  will  order  a  reversal  of  the  judgment, 
based  upon  the  trial  of  the  issues  made  by  the  complaint  and 
answer.  The  same  rule  applies  to  errors  of  this  character  as 
is  invoked  as  to  all  other  errors  of  the  court.  It  must  not 
be  mere  abstract  error,  but  it  must  be  prejudicial  and  in- 
jurious error  in  order  to  avail  appellant,  for  otherwise  he  has 
no  cause  of  complaint."  We  are  satisfied  there  is  no 
prejudicial  error  disclosed  upon  this  point. 

We  find  no  merit  in  the  plea  of  the  statute  of  limitations. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Harrison^  J.,  and  Van  Dyke,  J.,  concurred, 


[Sac  No.  656.    Department  One.-^uly  14,  1899.] 

LEOPOLD  SELNA,  Individually,  and  as  Administrator,  et 
cetera.  Appellant,  v.  PEARL  E.  SELNA  et  al..  Respond- 
ents. 

Vendor's  Lieh — Cora  Pbovisions — ^Equity  Rule. — The  provisioiiB  of 
sections  3046,  3047,  and  3048,  of  the  Civil  Code,  are  intended  to 
make  more  clear  and  definite  the  equity  rule  as  to  vendor's  liens, 
by  which  a  vendor  who  has  made  a  deed  of  grant  to  the  pur- 
chaser has  an  equitable  lien  upon  the  granted  premises  for  the 
antiount  of  the  unpaid  purchase  money,  if.  it  is  unsecured  other- 
wise than  by  the  personal  obligation  of  the  buyer. 

Id. — Foundation  and  Origin  of  Doctrine.— The  foundation  of  the 
doctrine  as  to  the  lien  of  a  vendor  is  in  the  general  principles 
of  equity  and  moral  justice,  that  a  person  who  has  acquired  the 
estate  of  another,  ought  not  in  conscience,  as  between  them,  to 
be  allowed  to  keep  it  and  not  pay  the  full  consideration  money; 
and  the  origin  of  the  doctrine  appears  to  be  the  principles  of  the 
Roman  law,  imported  into  the  equity  jurisprudence  of  England. 

Id. — ^Rights  and  Liabilitixs  of  Personal  Representatives. — ^The  lien 
of  a  vendor  is  not  extinguished  by  his  death,  nor  by  the  death 
of  the  grantee.  It  passes  to  the  personal  representatives  of  the 
deceased  vendor,  and  may  be  enforced  against  the  estate  of  the 
deceased  grantee,  or  those  into  whose  hands  it  inny  c^e^QQlp 
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Id. — Waitkb  of  Lncir— Intentiok — ^Inequity. — ^In  order  to  constitiito 
a  waiver  of  the  lien  of  the  vendor^  his  intention  must  be  erinoed, 
expressly  or  impliedly,  to  dispense  with  the  lien;  or  he  must  so 
place  his  rights  in  relation  to  the  land  sold  as  to  make  H  in- 
eq[aitable  to  sustain  the  right  thereto. 

Id. — ^BiTBDEN  or  Pboov  as  to  Waiveb — ^P&Esniipnoir.— The  burden  of 
proof  is  upon  the  purchaser  to  establish  that  in  the  particular 
case  the  lien  has  been  intentionally  displaced  or  waived;  and  if> 
under  all  the  circumstances,  it  remains  in  doubt  whether  the  lien 
has  been  waived,  it  will  not  be  presumed  to  have  been  waived, 
but  will  be  sustained  and  enforced 

Id. — Pbesentatiok  of  Claim  Against  Estate — Omission  to  State 
Claim  of  Lien. — ^There  is  no  statutory  provision  requiring  that 
a  claim  presented  by  the  vendor  against  the  estate  of  the  de- 
ceased grantee  for  the  amount  of  the  unpaid  purchase  money,  shall 
%tate  that  the  vendor  claims  a  lien  against  the  granted  premises 
for  the  amount  of  such  claim;  and  though  it  is  better  that 
such  statement  should  be  made,  yet  the  omission  to  make  it 
does  not  constitute  a  waiver  of  the  lien,  or  make  it  Inequitable 
to  enforce  it. 

Id. — ^Allowance  of  Claim — Qualified  Judgment — ^Lien  not  Created. 
— The  allowance  of  a  claim  against  the  estate  of  a  deceased  per- 
son is  only  a  qualified  judgment,  -  and  does  not  create  any  lien 
upon  the  real  or  personal  estate  of  the  decedent,  which  can  waive 
a  vendor's  lien.  It  only  maintains  the  same  general  rights  whidi 
the  vendor  had,  before  the  death  of  his  grantee,  to  look  not 
only  to  the  land  of  the  grantee,  but  to  the  property  owned  by 
him,  to  determine  the  collectibility  of  the  note. 

Id. — Effect  of  Judgment  at  Law. — ^Tt  seems  that  the  recovery  of  a 
judgment  at  law  for  the  unpaid  purchase  money,  so  far  as  not 
enforced  by  execution,  does  not  preclude  the  vendor  from  enforcing 
his  equitable  lien  against  the  granted  land,  for  the  unpaid  portion 
of  the  purchase  money. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  Coimty.    Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

Louttit  &  MiddlecoflF,  for  Appellant. 

Budd  &  Thompson,  for  Respondenta. 

COOPER,  C. — ^Action  to  recover  four  hundred  and  twenty 
dollars  and  have  same  declared  a  lien  upon  certain  real  estate. 
Judgment  for  defendants.  Appeal  from  the  judgment  on  the 
judgment  roll.  It  appears  from  the  findings  that  on  August 
30,  1894,  the  plaintiff  sold  and  conveyed  by  deed  of  grant 
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the  premises  described  in  the  complaint  to  one  Patrick  Selna, 
for  the  sum  of  fifteen  hundred  dollars,  all  of  which  amount 
had  been  paid  prior  to  August  2, 1897,  except  the  sum  of  five 
hundred  dollars,  and  on  said  last-named  date  said  Patrick 
Selna  executed  and  delivered  to  plaintiff  his  promissory  note 
for  said  balance  of  five  himdred  dollars.  On  this  note  there 
was  paid  on  the  twenty-seventh  day  of  December,  1897,  the 
sum  of  eighty  dollars.  On  January  15, 1898,  the  said  Patrick 
Selna  died  intestate,  being  at  the  time  of  his  death  the  owner 
of  the  said  real  estate,  leaving  a  balance  of  four  hundred  and 
twenty  dollars  due  and  owing  to  plaintiff  on  said  promissory 
note,  and  leaving  surviving  him  his  wife,  Pearl  E.  Selna,  one 
of  the  defendants  herein.  February  4, 1898,  the  plaintiff  was 
duly  appointed  administrator  of  the  estate  of  said  Patrick 
Selna,  deceased,  qualified,  and  letters  of  administration  were 
issued  to  him.  February  19, 1898,  the  plaintiff,  as  such  ad- 
ministrator, published  a  notice  to  creditors,  as  required  by 
statute,  and  on  the  fifteenth  day  of  April,  1898,  prepared  his 
claim  against  said  estate  for  the  balance  of  four  hundred  and 
twenty  dollars  so  due  upon  said  note.  The  claim  contained  a 
copy  of  the  said  promissory  note,  but  made  no  reference  to 
any  claim  of  lien,  and  was  properly  verified  as  required  by 
statute.  The  claim  as  so  presented  was  allowed  and  approved 
April  15,  1898,  by  the  judge  of  the  superior  court  in  which 
the  estate  was  pending,  and  was  on  said  last-named  date  filed 
with  the  clerk  of  said  court.  July  15.  1898,  the  said  su- 
perior court,  by  decree  duly  made  and  entered,  set  apart  the 
said  premises  to  defendant  Pearl  E.  Selna  as  a  homestead. 
The  complaint  was  filed  August  3,  1898,  all  recourse  against 
any  other  property  of  the  estate  is  expressly  waived,  and  it 
is  sought  to  have  it  adjudged  that  the  four  hundred  and 
twenty  dollars  balance  of  the  purchase  price  of  said  premises 
is  a  lien  thereon,  and  that  the  premises  be  sold  to  satisfy  said 
lien.  The  learned  judge  of  the  court  below  found  all  the 
facts  as  herein  stated,  but  as  a  conclusion  of  law  found  that 
the  plaintiff,  by  so  having  the  said  claim  allowed  and  filed, 
waived  all  right  to  have  the  same  declared  to  be  secured  by  a 
vendor's  lien.  The  sole  and  only  question  to  be  determined 
upon  this  appeal  is  whether  or  not  the  plaintiff,  by  so  having 
his  claim  allowed  and  filed,  waived  his  right  to  a^  vendor's 
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lien  upon  the  property  described  in  the  complaint.  There 
is  no  proof  or  finding  of  any  act  or  word  of  plaintiff  tending 
to  show  an  intention  to  waive  the  lien  except  the  act  of  hav- 
ing his  claim  so  allowed  and  filed.  As  to  vendor's  liens^  the 
provisions  of  our  Civil  Code  are  as  follows : 

''Sec.  3046.  One  who  sells  real  property  has  a  vendor's  lien 
thereon,  independent  of  possession,  for  so  much  of  the  price 
as  remains  unpaid  and  unsecured  otherwise  than  by  the 
personal  obligation  of  the  buyer." 

"Sec.  3047.  Where  abuyer  of  real  property  gives  to  the 
seller  a  written  contract  for  payment  of  all  or  part  of  the 
price,  an  absolute  transfer  of  such  contract  by  the  seller 
waives  his  lien  to  the  extent  of  the  sum  payable  under  the 
contract;  but  a  transfer  of  such  contract  in  trust  to  pay  debts, 
and  return  the  surplus,  is  not  a  waiver  of  the  lien." 

''Sec.  3048.  The  liens  defined  in  sections  3046  and  3050 
are  valid  against  every  one  claiming  under  the  debtor,  except 
a  purchaser  or  encumbrancer  in  good  faith  and  for  value." 

It  is  evident  that  the  statute  gives  to  the  seller  of  real  estate 
a  lien  for  so  much  of  the  purchase  price  as  remains  unpaid 
and  unsecured  otherwise  than  by  the  personal  obligation  of 
the  buyer.  The  court  in  this  case  found  that  the  four  hun- 
dred and  twenty  dollars,  part  of  the  purchase  price,  remains 
unpaid  and  unsecured  except  by  the  note  and  the  filing 
thereof  as  a  claim.  The  rule  of  our  Civil  Code  was  intended 
to  make  more  clear  and  definite  the  equity  rule  as  to  vendor's 
liens. 

The  principle  upon  which  this  lien  has  been  established  by 
courts  of  equity  is  that  a  person  who  has  gotten  the  estate  of 
another  ought  not  in  conscience,  as  between  them,  to  be  al- 
lowed to  keep  it  and  not  pay  the  full  consideration  money. 
The  true  origin  of  the  doctrine  may  with  high  probability  be 
ascribed  to  the  Roman  law,  from  which  it  was  imported  into 
the  equity  jurisprudence  of  England.  (2  Sugden  on 
Venedors,  324,  and  note  2.)  Judge  Bedfield,  in  the  case  of 
Manley  v,  SUxson,  21  Vt.  275,  52  Am.  Dec.  60,  said:  "There 
can  be  no  doubt  that  the  existence  of  such  a  lien  is  among 
the  settled  doctrines  of  the  English  chancery  ....  its  founda- 
tion exists  in  the  general  principles  of  equity,  and  moral 
justice,  by  which  the  seller  is  entitled  to  hold  upon  the  estate 
until  he  gets  the  price." 
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The  lien  of  the  vendor  is  of  so  high  a  nature  that  it  is 
not  extinguished  by  his  death,  but  passes  to  his  representa- 
tives. Nor  is  it  discharged  by  death  of  the  grantee,  but  may 
be  enforced  against  his  estate  or  those  into  whose  hands  the 
property  may  come.    (2  Warvelle  on  Vendors,  700,  701.) 

The  question  as  to  what  constitutes  a  waiver  of  this  lien 
of  the  vendor  has  been  a  source  of  much  controversy.  The 
authorities  generally  agree  that  to  constitute  a  waiver  of  the 
lien  there  must  be  some  act  or  ommission  by  the  vendor 
showing  an  intention  on  his  part  to  waive  the  lien.  The 
rule  is  thus  stated  in  Overton  on  the  Law  of  Liens:  "Sec. 
622.  To  constitute  a  waiver  of  the  right  to  the  lien  there 
must  be  some  act  or  omission  by  the  vendor  which  actually 
or  impliedly  evinces  an  intention  on  his  part  to  dispense 
with  the  security  given  him  in  equity.  Therefore,  in  ques- 
tion of  this  character  the  point  to  determine  will  be,  has  the 
vendor,  by  such  or  such  an  act  or  ommission,  so  placed  his 
rights  in  relation  to  the  lands  sold  or  to  the  vendee  that  is 
would  be  inequitable  to  sustain  this  right  in  his  favor?  Or 
has  his  act  been  such  that  it  shows  a  determination  not  to 
rely  upon  his  lien?" 

And  to  the  same  effect  are  the  following  authorities:  2 
Jones  on  liens,  sec.  1073 ;  2  Warvelle  on  Vendors,  712 ;  note 
to  Mackreth  v.  Symmons,  1  White  &  Tudors'  Lead.  Cas.  Eq., 
pt.  1,  p.  482-84:  Applying  the  rule  thus  laid  down,  was 
the  act  of  plaintiff  in  filing  his  claim  such  an  act  as  would 
make  it  inequitable  to  allow  him  to  sustain  his  lien,  or  such 
that  it  showed  a  determination  on  his  part  not  to  rely  upon 
it?  We  think  that  the  mere  fact  of  making  out  and  filing 
the  claim  did  not  show  any  determination  or  intention  of 
plaintiff  not  to  rely  upon  his  lien ;  neither  do  we  think  such 
fact  in  any  way  would  make  it  inequitable  to  now  allow 
such  lien.  No  one  has  been  injured  by  any  delay,  act,  or 
conduct  of  plaintiff.  The  filing  of  the  claim  did  not  deceive 
anyone,  and  the  right  of  plaintiff  to  a  lien  is  such  that  we 
cannot  presume  from  any  trivial  circumstance  that  such 
right  was  waived.  The  plaintiff  could  not  have  maintained 
any  action  upon  the  note  without  first  presenting  his  claim. 
(Code  Civ.  Proc,  sees.  1500,  1510.)  The  claim  was  not 
secured  by  any  mortgage  or  recorded  lien,  and,  therefore, 
it  was  not  necessary  for  it  to  contain  any  statement  as  to 
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the  claim  of  lien.  (Code  Civ.  Proc,  sec.  1497.)  It  might 
have  stated  the  claim  of  lien  and  that  the  claimsmt  did  not 
intend  to  waive  it,  and  it  would,  perhaps,  have  been  the  bet- 
ter practice  if  it  had  so  stated,  but  as  the  statute  does  not  ex* 
pressly  require  such  statement,  we  think  it  would  be  harsh 
rule  to  hold  that  the  absence  thereof  of  itself  waived  the  hen. 

The  burden  of  proof  is  on  the  pruchaser  to  establish  that 
in  the  particular  case  the  lien  has  been  intentionally  dis- 
placed or  waived.  If,  under  all  the  circumstances,  it  remains 
in  doubt,  the  lien  attaches.  (2  Story's  Equity  Jurispru- 
dence, sec.  1224;  Wilson  v,  Lyon,  51  111.  166;  Truebody  v. 
Jacobson,  2  Cal.  286;  2  Warvelle  on  Vendors,  713.)  And 
so  long  as  the  debt  exists  courts  will  not  presume  that  the 
lien  has  been  waived,  except  upon  clear  and  convincing  tes- 
timony. (2  Warvelle  on  Vendors,  712-14;  Gole  v.  Withers, 
33  Gratt.  195.) 

Defendant  in  support  of  her  claim  that  the  lien  was  waived 
relies  upon  Fitzell  v.  Leaky,  72  Cal.  484;  Avery  v,  Clark,  87 
Cal.  623;  22  Am.  St.  Hep.  272,  and  Holt  Mfg,  Co,  v.  Ewing, 
109  Cal.  355.  In  Fitzell  v.  Leaky,  supra,  the  action  was 
brought  to  enjoin  the  defendant  as  sheriff  from  selling  one- 
fourth  of  a  water  ditch  claimed  by  plaintiff  to  be  appur- 
tenant to  and  a  part  of  his  homestead.  The  question  dis- 
cussed was  whether  or  not  the  interest  in  the  water  ditch 
was  a  part  of  the  homestead.  There  was  no  issue  or  deter- 
mination of  any  issue  as  to  a  vendor's  lien,  but  the  court  in 
the  opinion  used  this  language :  "If  Kelly  ever  had  the  right 
to  have  a  vendor's  lien  adjudicated  and  declared  by  a  court 
"  of  equity,  he  has  never  commenced  proceedings  to  that  end, 
but  has  waived  his  lien  by  taking  a  general  judgment,  which, 
if  docketed,  was  a  lien  on  all  the  real  property  of  the  plain- 
tiff." This  remark  by  the  learned  judge  who  wrote  the 
opinion  was  obiter  dictum,  but  if  stated  the  law  correctly  it 
has  no  application  to  the  facts  of  this  case.  Here  plaintiff 
had  no  judgment  docketed  nor  any  judgment  which  was 
a  lien  upon  any  property.  His  allowed  claim  was  in  cer- 
tain raspecls  in  the  nature  of  a  judgment,  but  only  a  quali 
fied  judgment.  It  was  not  a  lien  upon  any  real  or  personal 
estate.  It  was  not  conclusive  upon  the  heirs  of  the  estate. 
(Code  Civ.  Proc,  sec.  1636;  Wiehe  v,  Statham,  67  Cal.  84 
Estate  of  Hill  62  Cal.  186.)     Before  the  death  of  Patrick 
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Selna  plaintiff  had  the  right  to  look  not  only  to  the  land, 
but  to  the  property  owned  by  him,  in  determining  whether 
or  not  the  note  could  be  collected.  After  his  death  and  the 
allowance  of  the  claim  he  had  a  right  to  look  to  the  same 
property,  diminished  by  the  right  given  the  administrator 
to  take  a  certain  portion  of  it  for  expenses  of  administration, 
for  the  payment  of  preferred  claims  and  such  family  allow- 
ance as  the  court  might  make  for  the  support  of  the  family 
of  deceased.  The  filing  of  the  claim  did  not  give  plaintiff 
any  security  upon  any  specific  property  nor  any  hen  upon 
any  property.  It  is  stated  by  the  authorities  that  if  the 
vendor  recover  a  judgment  at  law  and  has  not  exhausted 
his  remedy  by  execution,  he  is  not  precluded  thereby  from 
proceeding  to  enforce  his  equitable  lien  for  the  purchase 
money.  (Walker  v,  Sedgwick,  8  Cal.  404;  Overton  on  the 
Law  of  Liens,  691;  MeAlpin  v,  Burnett,  19  Tex.  497;  Dvr 
hois  V.  Hull,  43  Barb.  26;  2  Warvelle  on  Vendors,  719; 
Palmer  v.  Harris,  100  111.  276;  Chapman  v.  Lee,  64  Ala. 
483.) 

In  Avery  v.  Clark,  supra,  it  appeared  that  one  Robbins, 
the  grantor,  conveyed  to  Mrs.  Humeston  a  tract  of  land 
and  took  as  part  payment  the  promissary  notes  of  herself 
and  husband,  secured  by  their  mortgage  upon  the  land 
conveyed.  It  was  held  that  the  unpaid  price  of  the  land  did 
not  thereafter  "remain  unsecured  otherwise  than  by  the 
personal  obligation  of  the  buyer." 

The  case  of  Holt  Mfg.  Co.  v.  Ewing,  supra,  was  replevin 
for  a  harvester  sold  and  delivered  to  one  Ewing  in  his  life- 
time. Under  the  contract  of  sale  the  title  to  the  harvester 
was  to  be  and  remain  in  plaintiff  until  the  full  payment  of 
the  price  had  been  made.  Certainly  promissory  notes  had 
been  given  to  plaintiff  by  said  Ewing,  and  upon  the  last  one 
there  remained  a  small  balance  due  when  the  maker  thereof 
died.  The  plaintiff  duly  made  out  and  presented  its  claim 
against  the  estate  of  said  Ewing  for  the  buhmce  due  upon  this 
note.  The  claim  was  allowed  and  placed  on  file.  This 
court  held  that  the  sale  was  a  conditional  one  and  that  upon 
the  default  of  the  purchaser  the  plaintiff  had  either  of  two 
remedies.  He  could  retake  the  property  or  recover  it  by 
action,  or  he  could  regard  the  sale  as  an  absolute  one  and 
recover  upon  the  notes,  but  that  the  two  remedies  being  in- 
consistent he  could  not  pursue  both.     The  principle  upon 
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which  the  case  was  decided  has  no  application  to  the  present 
case. 

We  advise  that  the  judgment  be  reveised  and  the  cause 
remanded,  with  directions  to  the  court  below  to  enter  judg- 
ment upon  the  findings  in  favor  of  plaintiff  and  in  accord- 
ance with  the  views  herein  expressed* 

Gray,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  cause  remanded,  with  directions 
to  the  court  below  to  enter  judgment  upon  the  findings  in 
favor  of  plaintiff  and  in  accordance  with  the  views  herein 
expressed. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[S.  F.  No.  1121.    Department  Two.— July  14,  1899.] 

HENRY  C.  BURK  et  al.,  Respondents,  v.  ARCATA  A  MAD 
RIVER  RAILROAD  COMPANY,  Appellant. 

Action  fob  Death — ^Adult  Collateral  Hkibs — ^Failure  of  Proof — 
Nominal  Damages — Instruction. — ^In  an  action  for  a  death 
brought  by  the  adult  collateral  heirs  of  the  deceased,  the  mere 
fact  that  they  are  such  heirs  does  not  tend  to  sliow  pecuniary 
damage;  and  in  the  absence  of  other  proof  tending  to  sliow  actual 
damages,  or,  at  least,  probable  loss,  resulting  to  them  from 
the  death,  the  jury  should  be  instructed  that  their  recovery  must 
be  limited  to  nominal  damages. 

Id. — Speculative  Possibilities  of  Benefits. — ^Mere  speculative  or  con- 
jectural possibilities  of  benefits  to  the  parties  complaining  are 
not  a  proper  basis  for  an  estimate  of  damages  resulting  from  a 
death. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  denying  a  new  trial.  E.  W. 
Wilson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooart. 

Chamberlain  &  Wheeler,  Buck  &  Cutler,  and  S.  M.  Buck, 
for  Appellant.  ^         t 

Digitized  by  VjOOQlC 


July,  1899.]  BuRK  r.  Arcata  &  Mad  River  R.  R.  Co.  365 

Frank  McGowan,  Brousse  Brizzard,  and  Mahan  &  Mahan, 
for  Respondents. 

TEMPLE,  J. — This  is  an  appeal  from  a  judgment  and 
from  an  order  refusing  a  new  trial.  The  suit  was  brought 
by  a  sister  and  two  brothers  of  George  W.  Burk  to  recover 
damages  for  his  death,  which  was  caused  by  the  negligence 
of  the  defendant.  The  plaintiffs  are  all  adults,  and  the  de- 
ceased at  the  time  of  his  death  was  thirty- four  years  old. 
It  was  admitted  that  he  was  in  good  health,  a  competent 
and  reliable  locomotive  engineer,  in  the  receipt  of  monthly 
wages  in  the  sum  of  seventy-five  dollars,  and  was  well  inured 
to  his  work.  He  had  never  been  married  and  was  boarding 
with  one  of  his  brothers  immediately  before  the  accident, 
and  was  on  friendly  terms  with  plaintiffs. 

Plaintiffs  recovered  judgment  for  fifteen  hundred  dollars. 
The  defendant  contends  that  there  was  no  evidence  which 
tended  to  show  any  damage  whatever,  and  therefore  plain- 
tiffs were  entitled  to  nominal  damages  only.  An  instruction 
to  that  effect  was  asked  and  refused.  This  presents  the  only 
question  on  the  motion  for  a  new  trial  or  on  the  appeal. 

The  instructions  actually  given  to  the  jury  by  the  court 
on  the  subject  of  damages  are  not  complained  of.  Instruc- 
tion 27  contains  a  full  and  correct  statement  of  the  general 
rule.  It  is  as  follows :  "I  charge  you  that  damages  can  only 
be  given  for  the  actual  pecuniary  injury  or  loss  suffered  by 
the  parties  complaining;  in  other  words,  in  a  case  such  as 
the  present,  should  you  find  that  plaintiffs  are  entitled  to 
damages,  then  damages  can  only  be  given  for  the  pecuniary 
injury  or  loss  the  plaintiffs  have  sustained,  or  will  sustain, 
by  the  death  of  said  George  W.  Burk.  And  in  this  regard 
I  charge  you  that  no  damages  can  be  given  to  plaintiffs  for 
the  grief  or  sorrow  or  pain  of  mind,  or  injury  to  their  feel- 
ings, or  for  loss  of  society  of  deceased,  or  for  his  pain  or  suf- 
fering, or  for  the  loss  of  his  comfort  or  protection.  The  law 
simply  measures  the  injury  complained  of  by  the  loss  it  has 
caused  or  will  cause  in  dollars  and  cents.  In  passing  upon 
this  question  you  are  not  allowed  to  speculate  or  indulge 
in  presumptions  not  warranted  by  the  evidence;  but  you 
must  determine  this  question  solely  by  the  evidence  intro- 
duced before  you.    If  you  are  not  able  to  determine  from  the 
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evidence  that  the  plaintiffs  have  suffered  a  pecuniary  injury 
or  loss  in  the  death  of  George  W.  Burk,  it  becomes  your 
duty  to  return  a  verdict  for  defendant.  And  in  passing  upon 
the  extent  of  the  pecuniary  injury  or  loss  sustained  by  the 
plaintiffs,  you  must  be  governed  solely  by  the  evidence  in- 
troduced; you  must  not  indulge  in  conjectures,  or  specula- 
tions not  supported  by  the  evidence." 

The  defendant  requested  an  instruction  as  follows:  which 
was  refused:  "There  is  no  evidence  in  the  case  tending  to 
prove  whether  George  W.  Burk  was  in  the  habit  of  saving 
his  wages,  or  whether  he  was  in  the  habit  of  spending  all 
his  earnings,  or  whether  he  ever  contributed  toward  the  sup- 
port of  or  to  the  plaintiffs,  or  either  of  them,  or  whether 
plaintiffs  ever  had  any  reasonable  expectation  of  receiving 
aid  from  him.  Therefore,  if  you  find  a  verdict  in  favor  of 
the  plaintiffs,  you  must  limit  the  amount  of  damages  to  a 
merely  nominal  sum." 

The  condition  of  the  evidence  was  undoubtedly  as  recited 
in  the  proposed  instruction,  there  being  no  evidence  what- 
ever upon  the  subject  except  as  I  have  stated. 

Respondent  contends  for  the  rule  laid  down  in  lllinoh 
Cent.  R.  R.  Co,  v.  Barron,  5  Wall.  106,  where  it  was  said 
that  the  relatives  for  whose  benefit  the  suit  was  brought 
need  not  have  had  a  legal  claim  upon  the  deceased,  and  that 
they  can  recover  what  it  is  reasonably  probable  they  would 
have  received  from  the  deceased  had  he  not  been  killed. 
But  this,  if  admitted,  still  leaves  the  question  unanswered- 
Does  the  evidence  show  that  is  was  reasonably  probable  that 
they  would  have  received  anything  from  deceased  if  he  had 
not  been  killed? 

Ordinarily,  it  would  be  admitted  these  mere  possibilities 
of  benefits — for  they  are  really  nothing  more  than  that — 
would  not  be  a  proper  basis  for  the  estimate  of  damages. 
It  is  recognized  that  there  may  be  no  evidence  of  actual 
damage  and  that  the  loss  is  problematical.  It  is  contended 
that  the  legislature  intended  that  some  damage  should  be 
allowed,  and  in  some  states  it  is  left  to  the  jury  to  estimate 
the  pecuniary  value  of  the  life  upon  vague  surmise  of  possi- 
ble advantage. 

The  statutes  in  the  different  states,  though  varying  greatly, 
follow  generally  Lord  CampbelFs  act,  9  4  10  Vict.,  c.  95.  In 
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that  it  was  recited  that  no  right  of  action  existed  at  common 
law  for  such  damages.  It  was  then  a  new  right  of  action. 
It  could  not  be  a  continuation  of  the  right  which  the  injured 
man  had  for  the  injury,  for  the  loss  to  his  heirs  did  not  ac- 
crue until  he  died.  Under  our  statute,  the  injured  person 
might  survive  long  enough  to  sue  and  recover  damages  or 
to  settle  with  the  wrongdoer,  and  then  by  his  death  a  new 
cAuse  of  action  would  accrue  to  his  heirs.  True,  it  has  been 
held  differently  in  some  states,  which  have  what  are  called 
survival  statutes.  Here  it  has  been  ruled,  as  the  fact  evident- 
ly is,  that  the  statutes  create  an  entirely  new  cause  of  action. 
(Munro  v.  Pacific  etc.  Co.,  84  Cal.  515;  18  Am.  St.  Rep. 
248.)  And  the  jury  were  instructed  in  this  case  that  dam- 
ages can  only  be  given  "for  the  actual  pecuniary  injury  or 
loss  suffered  by  the  parties  complaining.'' 

It  has  been  said  that  Lord  CampbelFs  act  was  intended  to 
be  penal.  It  had  been  found  that  persons  causing  death  by 
negligence  could  not  be  convicted  of  manslaughter,  and  it 
was  thought  that  in  the  interests  of  the  public  some  punish- 
ment should  be  meted  out  to  them.  Had  it  been  expressly 
made  punitive,  much  trouble  would  have  been  avoided.  The 
English  courts  held  that  only  pecuniary  loss  could  be  recov- 
ered, and  that  a  plaintiff  must  show  actual  loss  or  he  has  no 
cause  of  action.  In  this  country,  the  ruling  is  nearly  unani- 
mous that  the  statute  gives  a  cause  of  action,  and,  if  no  dam- 
ages are  proven,  nominal  damages  only  can  be  recovered. 

Unless  the  mere  fact  that  plaintiffs  were  at  the  time  of 
his  death  the  heirs  of  deceased  tends  to  show  pecuniary  dam- 
age, they  have  shown  none. 

In  Illinois  Cent.  R.  R.  Co.  v.  Barron,  supra,  it  is  said  that 
it  is  presumed  that  the  property  of  the  deceased  would  have 
gone  at  his  death  as  directed  by  law,  and  if  he  had  survived 
he  would  have  added  something  to  his  estate  which  his  next 
of  kin  would  have  inherited,  and  the  equivalent  as  estimated 
by  the  jury  may  be  given  his  representative.  This  ruling  has 
been  followed  often  in  the  federal  courts  and  by  many  state 
courts.  The  decision  is  criticised  in  Baltimore  etc.  R.  R.  Co. 
V.  Oalway,  6  App.  Cas.  (D.  C.)  143.  It  is  shown  to  be  op- 
posed to  reason  and  the  trend  of  the  decisions  and  a  miscon- 
ception of  the  Illinois  statute  as  afterward  construed  in  Chi- 

Digitized  by  VjOOQIC 


368       BuRK  V.  Arcata  &  Mad  River  R.  R.  Co.    [125  Cal. 

cago  etc.  R.  R.  Co.  v.  Swett,  45  111.  197 ;  92  Am.  Dec.  206,  by 
the  supreme  court  of  Illinois. 

In  these  cases  the  jury  have  been  permitted  to  indulge  in 
mere  conjecture,  that  they  may  find  some  damage  under  the 
statute.  It  is  said  the  fact  that  a  right  to  sue  is  given  implies 
that  damages  may  be  recovered,  although  no  rights  of  plain- 
tiffs have  been  violated.  Confessedly,  plaintiffs  had  no  legal 
claim  on  deceased  for  anything,  and  he  owed  no  duty  to  them 
to  accumulate  an  estate  and  leave  it  to  them.  Let  ns  consider 
upon  what  a  sea  of  uncertainty  the  jury  must  embark:  1. 
Would  the  deceased  have  had  the  health  to  work  and  accumu- 
late, and  would  he  have  done  so?  He  never  had  saved  any- 
thing, and  it  does  not  appear  that  he  could  have  done  so;  2. 
Might  he  not  have  married  and  have  had  children  of  his  own 
who  would  iniierit?  3.  Might  he  not  by  will  have  disinher- 
ited the  plaintiffs;  and  4.  Might  he  not  have  outlived  them?  ' 

The  majority  of  men  die  without  much  property.  Whether 
the  deceased  would  have  succeeded  in  accumulating,  and,  if 
he  had  been  successful,  would  have  left  it  to  plaintiffs,  is  mat- 
ter of  pure  speculation.  Such  a  guess  as  to  probabilities,  is 
not,  according  to  settled  rules  and  maxims  of  the  law,  proper 
ground  for  the  award  of  damages.  I  see  no  reason  why  this 
class  of  cases  should  constitute  an  exception.  If  it  was  intend- 
ed to  punish  for  wrongdoing,  the  law  could  be  understood. 
But  the  courts  hold,  and  it  is  made  the  law  of  this  case  by  the 
instructions,  which  were  not  excepted  to,  that  plaintiffs  can 
recover  only  the  number  of  dollars  they  have  lost  by  the  dealh 
of  George  W.  Burk.  Unless  they  lost  a  probable  increase  to 
their  inheritance  from  their  brother,  I  see  no  evidence  which 
tends  to  prove  that  they  lost  anything. 

This  question  was  not  at  issue  and  was  not  discussed  in 
Harrison  v.  Suiter  Street  R.  R.  Co.,  116  Cal.  156.  The  rule 
w^  conceded. 

The  suit  could  have  been  maintained  by  the  administrator 
for  the  benefit  of  the  estate.  The  heirs  would  not  take  the 
money  as  heirs — that  is,  they  would  not  take  by  succession, 
but  as  the  beneficiaries  of  the  statute.  The  deceased  was  not 
entitled  to  the  damages,  nor  was  the  right  of  action  in  him. 
The  loss,  for  which  recovery  may  be  had,  is  the  loss  to  sur- 
vivors by  his  death.    This  would  have  been  the  same  had  he 
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died  from  natural  causes.  Since  punitive  damages  cannot  be 
recovered,  the  wrongfulness  of  that  act  cuts  no  figure  further 
than  to  bring  the  case  within  the  statute.  The  act  causing  the 
death  must  be  willful  or  negligent.  There  is  no  reason  whir- 
in  the  estimate  of  damages  the  ordinary  rules  of  law  should 
be  departed  from.  The  intention  is  always  to  give  such  dam- 
ageSy  as  under  the  circumstances  of  the  case,  are  just.  These 
words  in  the  statute  cannot  change  the  rule  unless  they  are 
interpreted  to  mean  that  the  discretion  of  the  jury  shall  be 
uncontrolled.    It  has  not  been  so  decided. 

The  statutes  upon  this  subject  seem  to  be  framed  upon  the 
idea  that  the  heirs  will  always  constitute  the  family  of  the  de- 
ceased. In  some  states  the  beneficiaries  of  this  statute  are  so 
limited.  We  can  easily  understand  that  a  life  may  be  of  great 
pecuniary  value  to  such  persons.  Collateral  heirs,  at  all 
events,  must  prove  probable  loss  or  their  recovery  will  be  lim- 
ited to  nominal  damages. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded. 

Garoutte,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Crim.  No.  600.     Department  One.— July  15,  1899.] 

THE  PEOPLE,  Respondent,  v.  J.  M.  KING,  Appellant. 

Cbimikai.  Law — Fobgebt — Sufficiency  of  Infobhation — Foboino 
**Name"  to  Check. — An  information  for  forgery  which  substan- 
tially conforms  to  the  statute,  and  charges  the  forging  of  the 
"name  of  a  certain  person  to  the  check,  a  copy  of  which  is  sot 
forth  in  the  information,  showing  that  such  name  was  signed 
to  the  check,  and  also  charges  that  the  defendant  falsely  uttered 
and  passed  the  check  as  true  and  genuine,  with  intent  to  defraud 
a  third  person  named,  knowing  the  same  to  be  false,  forged,  and 
counterfeit,  states  facts  sufficient  to  constitute  a  public  offense 
in  such  maimer  as  to  enable  the  defendant,  as  a  man  of  common 
understanding,  to  know  what  was  intended,  and  to  enable  him 
fully  to  prepare  for  his  defense;  and  a  demurrer  thereto  is  prop- 
erly overruled. 

Id. — ^Detect  nr  Fobh — Substantial  Right  not  Pbejudiced. — ^Any 
defect  in  form  in  such  information  in  not  specifically  averring, 
CXXV.    Cal.— 24.  ^  , 
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in  the  first  part  thereof,  that  the  "check,"  as  an  instrument,  or 
the  "signature"  thereof,  was  forged  and  counterfeited,  is  not  such 
as  tended  to  prejudice  any  substantial  right  of  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sau 
Joaquin  Coimty  and  from  an  order  denying  a  new  trial. 
Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

J.  J.  Fitzgerald,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

COOPER,  C. — ^Defendant  was  convicted  of  the  crime  of 
forgery,  and  appeals  from  the  judgment  and  order  denying 
his  motion  for  a  new  trial.  The  point  most  earnestly  urg^ 
as  ground  for  reversal  is  that  the  court  erred  in  overruling 
defendant's  demurrer  to  the  information.  The  information 
charges  that  on  the  fifteenth  day  of  August,  1898,  in  the 
county  of  San  Joaquin,  the  defendant  knowingly,  felonious- 
ly, and  with  intent  to  defraud  and  damage  one  Mrs.  Ewing, 
did  falsely  make,  forge,  and  counterfeit  the  name  of  Mrs.  E. 
M.  Carson  to  a  certain  check,  which  check  is  fully  set  out  in 
the  information  and  is  for  the  sum  of  fifteen  dollars,  drawn 
upon  Wells,  Fargo  4  Co.'s  Bank.  That  the  defendant  on 
said  day  did  willfully,  knowingly,  and  falsely  utter,  publish, 
and  pass  as  true  and  genuine  the  said  check  with  intent  to 
damage  and  defraud  the  said  Mrs.  Ewing,  the  defendant  well 
knowing  at  the  time  of  so  uttering  and  passing  the  said  check 
that  the  same  was  false,  forged,  and  counterfeit.  It  is  urged 
that  the  first  part  of  the  information  charges  the  forging  and 
counterfeiting  of  the  name  only  and  not  of  the  instrument. 
Section  960  of  the  Penal  Code  of  this  state  reads  as  follows: 
''No  indictment  or  information  is  insufiicient,  nor  can  the 
trial,  judgment,  or  other  proceeding  thereon  be  affected  by 
reason  of  any  defect  or  imperfection  in  matter  of  form  which 
does  not  tend  to  the  prejudice  of  a  substantial  right  of  the  de- 
fendant upon  its  merits." 

Section  959  provides  that  the  indictment  or  information  is 
sufficient  if  it  can  be  understood  therefrom :  "6.  That  the  act 
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or  omiflsion  charged  as  the  oflFense  is  cleai-ly  and  distinctly  set 
forth  in  ordinary  and  concise  language,  without  repetition, 
and  in  such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended." 

Applying  the  above  rules  of  our  code  to  this  information 
we  think  is  sufficient.    A  copy  of  the  check  is  set  forth  in  the 
information,  which  is  as  follows : 
"No.  93.  San  Francisco,  Aug.  13,  1898. 

"Wells,  Fargo  &  Co.'s  Bank,  pay  to  J.  M.  King,  or  bearer, 
$15.00,  fifteen  and  &  no-100  dollars. 

MRS.  E.  M.  CARSON." 

The  defendant  is  charged  with  having  falsely  forged  and 
counterfeited  the  name  of  Mrs.  E.  M.  Carson  to  this  check. 
Without  discussing  imaginary  distinctions  between  the  mean- 
ing of  "name"  and  "signature,"  we  think  that  a  person  of 
common  understanding  by  reading  this  information  would 
know  what  was  intended.  There  is  not  such  defect  in  matter 
of  form  as  would  tend  to  the  prejudice  of  a  substantial  right 
of  defendant.  An  indictment  or  information  is  sufficient  if 
it  substantially  conforms  to  the  statute.  (People  v.  MahU 
man,  82  Cal.  585.) 

And  no  one  could  say  that  defendant,  as  a  man  of  common 
understanding,  was  not  fully  informed  as  to  the  acts  which  he 
had  committed  so  as  to  enable  him  fully  to  prepare  his  de- 
fense. Again,  the  information  charged  the  defendant  with 
falsely  uttering  and  passing  as  true  and  genuine  the  said 
false  and  forged  check,  knowing  the  same  to  be  false  and 
forged.  We  think  the  information  did  state  facts  sufficient  to 
constitute  a  public  offense,  and  that  there  was  no  error  in 
overruling  the  demurrer.  For  the  same  reasons,  the  order  of 
the  court  denying  the  defendant's  motion  in  arrest  of  judg- 
ment was  correct. 

We  think  the  judgment  and  order  should  be  affirmed  and 
so  advise. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
Hearing  in  Bank  denied. 
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[L.  A.  No.  543.    Department  One.-— July  17,  1899.] 

C.  ORLANDI  et  al.,  Respondents,  v.  MRS.  C.  M.  GRAY, 
Appellant,  and  Others,  Defendants.  LAMBERT  J. 
HAYNE,  Respondent,  v.  MRS.  C.  M.  GRAY,  Appel- 
lant and  Others,  Defendants. 

Mechanics'  Liens — Suboontbact  of  Architect — ^Keoobd — ^Pbesumf- 
TiON. — A  subcontract  in  favor  of  the  architect  with  the  contractor. 
which  was  attached  to  the  original  contract  for  the  erection  of 
a  building,  and  recorded  with  it,  must  be  presumed  to  have  been 
made  with  the  knowledge  of  the  owner  of  the  building;  and,  in 
the  absence  of  fraud  or  deception,  the  mere  dual  position  occupied 
by  the  architect  does  not  ipso  facto  render  either  of  the  contracta 
void,  or  preclude  the  enforcement  of  liens  in  favor  of  persons 
performing  labor  and  furnishing  materials  for  the  subcontractor. 

Id. — CJoMPLETioN  OP  Building — Occupation  by  Owneb — Subsbquent 
Work — Construction  of  Code. — ^The  occupancy  of  the  building 
by  the  owner  is  conclusive  evidence  of  its  completion,  within  the 
meaning  of  section  1187  of  the  Civil  Code,  only  when  it  is  open, 
entire  and  exclusive,  and  inconsistent  with  a  continuance  by  the' 
contractor  in  the  completion  of  his  contract,  and  such  as  to  give 
notice  that  the  building  is  accepted  in  satisfaction  of  the  contract 
If  the  contractor  continues  the  work  of  construction,  or  labor 
is  done  and  materials  are  furnished,  pursuant  to  the  contract, 
after  the  occupation  by  the  owner,  such  occupation  is  not  con- 
clusive evidence  of  completion,  and  does  not  start  the  statute  in 
motion  as  to  the  time  when  liens  should  be  filed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  S.  Chapman,  for  Appellant. 

Borden  &  Carhart,  for  Respondents. 

GAROUTTE,  J. — This  appeal  arises  upon  the  foreclosure 
of  two  mechanics'  liens.  At  the  trial  the  actions  were  con- 
solidated and  a  single  judgment  rendered  in  favor  of  plain- 
tiflfs.  An  appeal  is  taken  from  that  judgment,  and  also  from 
an  order  denying  the  motion  for  a  new  trial.  Only  two  ques- 
tions of  any  importance  are  involved. 
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By  the  answer  of  defendant  Gray,  the  owner  of  the  build- 
ing, it  is  alleged  that  the  architect,  Bourgeois,  was  a  subcon- 
tractor for  Pugh  &  Sons,  the  original  contractors,  and  that 
plaintiffs  in  this  action  performed  the  labor  and  furnished 
the  materials,  for  which  they  now  seek  a  lien,  for  Bourgeois 
under  his  contract,  with  knowledge  of  the  fact  that  he  was 
the  architect  of  the  building  and  also  a  subcontractor.  For 
these  reasons  it  is  claimed  that  the  architect's  contract  with 
the  original  contractors  is  void,  and  that  the  architect's  con- 
tract with  these  plaintiffs  is  also  void.  The  trial  court  failed 
to  make  a  finding  of  fact  upon  the  issue  created  by  this  af- 
firmative matter,  and  error  is  now  predicated  upon  that  fail- 
ure. Whatever  else  may  be  said  upon  this  contention,  we 
deem  it  sufficient  to  say  that  the  subcontract  of  Bourgeois  was 
attached  to  the  original  contract  and  recorded  with  it  in  Ihe 
recorder's  office.  This  fact  is  admitted  by  the  pleadings. 
Therefore,  it  must  be  held  that  the  owner  of  the  building  was 
fully  conversant  with  the  fact,  and  under  such  circumstances 
the  mere  dual  position  occupied  by  Bourgeois  of  architect  and 
subcontractor  does  not  ij)8o  facto,  render  these  contracts  void. 
There  is  no  claim  of  actual  fraud  or  deception,  and  in  the 
face  of  the  aforesaid  admission  no  finding  was  necessary. 

One  of  these  plaintiffs  was  to  furnish  materials  and  do  the 
staff  work  upon  the  building  at  an  agreed  price  of  nine  hun- 
dred and  twenty  dollars.  The  other  plaintiff  was  engaged  to 
do  certain  sculpture  work  upon  the  front  of  the  building  at  a 
wage  of  three  dollars  per  day.  The  trial  court  found  as  a  fact 
that  the  building  was  completed  upon  January  4,  1897,  and 
this  finding  is  now  attacked  as  without  support  in  the  evi- 
dence. The  building  is  a  large  building,  and  the  owner,  by 
herself  and  tenants,  moved  into  it  during  the  first  half  of 
October,  1896.  It  is  now  claimed  by  this  appellant  that  the 
completion  of  the  building  dates  from  that  time  by  reason  of 
her  occupation.  This  contention  is  based  upon  the  following 
provisions  of  section  1187  of  the  Code  of  Civil  Procedure: 
"And  in  cases  of  contracts  the  occupation  or  use  of  a  building, 
improvement,  or  structure  by  the  owner  or  his  representative, 
or  the  acceptance  by  such  owner  or  his  agent  of  said  building, 
improvement  or  structure,  shall  be  deemed  conclusive  evi- 
dence of  completion." 
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The  owner  now  contends  that  under  this  provision  of  the 
code,  she  and  her  tenants  having  taken  actual  possession  of 
the  building,  there  resulted  a  ''statutory  completion"  at  that 
time,  and  the  time  for  filing  liens  began  to  run  at  once-  Under 
the  peculiar  facts  of  this  case,  such  a  construction  of  the 
statute  would  result  in  an  absurdity,  for  here  one  of  these 
lien  claimants  substantially  did  all  his  work  after  this  oc- 
cupation by  the  owner  took  place,  and,  therefore,  by  such  a 
construction  his  time  to  file  a  lien  began  to  run  before  he  had 
performed  any  labor  upon  the  building.  The  framers  of  the 
statute  never  intended  any  such  results  to  follow;  neither  did 
they  intend  that  such  a  subcontractor  should  be  cut  off 
absolutely  from  the  right  to  file  a  lien  upon  the  building.  The 
present  views  of  the  court  upon  this  question  are  well  stated 
in  Willamette  etc.  Co.  v.  Los  Angeles  College  Co,,  49  Cal. 
239,  It  is  there  said:  "The  occupation  or  use,  however, 
which  under  the  statute  is  to  be  deemed  conclusive  evidence 
of  completion,  must  be  open,  entire,  and  exclusive,  and  not  of 
such  a  character  as  would  be  consistent  with  a  continuance 
by  the  contractor  in  the  completion  of  his  contract;  and 
whether  in  any  particular  case  there  has  been  such  occupa- 
tion or  use  must  be  determined  from  the  facts  of  that  ca?e, 
as  in  the  ordinary  case  must  be  determined  the  fact  of  actual 
completion.  One  must  be  shown  to  have  acted  toward  the 
contractor  and  in  reference  to  the  building  in  such  a  way  as 
by  necessary  implication  to  give  notice  that  the  building  had 
been  accepted  by  him  in  satisfaction  of  the  contract.  A  con- 
tinuance by  the  contractor  in  the  work  of  completino:  his 
contract,  while  the  building,  or  a  portion  thereof,  should  be 
occupied  by  the  owner,  or  even  used  by  him  for  the  purpose 
for  which  it  was  intended,  would  prevent  such  occupation  or 
use  from  being  regarded  as  conclusive  evidence  of  coni})le- 
tion." 

It  is  now  insisted  that  the  rule  of  law  quoted  from  the  fore- 
going opinion  is  obiter.  We  will  not  pause  to  settle  that  con- 
tention. It  is  immaterial  at  the  present  time,  for  we  deem  the 
law  there  laid  down  eminently  sound.  Tested  by  the  prin- 
ciple there  declared,  the  facts  of  this  case  entirely  fail  to  show 
an  occupation  or  use  by  the  owner  which  would  start  the 
statute  in  motion  as  to  the  time  when  liens  should  be  filed;  at 
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least,  a  finding  of  fact  made  by  the  trial  court  to  that  effect 
will  not  be  disturbed.  Let  U8  look  at  the  facts :  The  sculptor 
began  his  work  about  the  time  the  owner  went  into  possession. 
He  continued  his  work  for  almost  sixty  days  thereafter.  This 
work  was  done  under  plans  and  specifications  found  in  the 
original  contract,  and  also  under  plans  and  specifications 
found  in  the  subcontract  of  Bourgeois,  which  contract  was  at- 
tached to  and  filed  with  the  original  contract  in  the  recorder's 
office.  It  thus  appears  that  the  owner,  during  all  this  time, 
had  full  knowledge  of  the  circumstances  under  which  the 
work  was  being  done.  In  addition  to  this,  we  find  these 
plaintiffs  doing  this  work  with  the  owner's  consent  and  di- 
rectly before  her  eyes.  It  necessarily  follows  that  the  occupa- 
tion or  use  of  the  building  by  the  owner  was  not  exclusive. 
Neither  was  it  inconsistent  ''with  a  continuance  by  the  con- 
tractor in  the  completion  of  the  contract."  Again,  in  this 
case  it  may  well  be  said  the  owner  did  not  act  toward  the  con- 
tractor, in  reference  to  the  building,  in  such  a  way  as  by 
necessary  implication  to  give  notice  that  the  building  had 
been  accepted  by  her  in  satisfaction  of  the  contract.  Finally, 
the  citation  which  we  have  quoted  declares  that  a  continuance 
of  the  work  by  the  contractor,  after  the  occupation  or  use  by 
the  owner  would  prevent  such  occupation  or  use  from  being 
regarded  as  conclusive  evidence  of  completion;  and  that  is 
exactly  the  case  we  have  here.  Tested  by  the  law  above  de- 
clared, the  finding  of  the  court  as  to  the  time  when  the  build- 
ing was  completed  will  not  be  disturbed. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 
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[S.  F.  No.  1163.    Department  Two.^July  17,  1899.] 

EMMA  M.  TAFT,  Respondent,  v.  M.  F.  TARPEY,  Ap- 
pellant. 

Reservation  of  Way— Dedication— Pbbsumption.— The  reservation  in 
a  deed  of  a  strip  of  land  "for  canal  or  road  purposes,  both  or 
either,"  so  far  as  the  language  discloses,  is  for  the  benefit  of  the 
grantor  alone;  and  in  such  case,  or  where  the  waj  is  for  the 
benefit  of  both  parties  to  the  deed,  no  presumption  arises  of  any 
intent  to  dedicate  the  way  to  public  use  as  a  highway. 

Id. — Effect  of  Pubuo  Usee. — It  is  only  by  actual  user,  and  to  the 
extent  of  such  user  by  the  public  as  a  highway,  that  the  public 
can  acquire  rights  in  any  portion  of  a  strip  reserved  for  road  and 
ditch  purposes  in  a  deed;  and  no  such  rights  result  from  the 
terms  of  the  deed. 

Id. — Reservation  of  Adjoining  Strips — ^Road  and  Ditch  Purposes — 
User — Injunction. — ^Where  similar  reservations  are  made  by  the 
same  grantor  in  deeds  of  adjoining  lands  to  different  persons  at 
different  times  of  two  adjoining  strips,  one  upon  each  tract,  and 
each  thirty  feet  in  width,  for  road  and  ditch  purposes,  and  where 
the  junior  grantee  occupied  the  outer  half  of  the  strip  upon  his 
land  for  an  irrigating  ditch,  and  for  trees  and  vines,  for  over  ^ 
six  years,  and  only  the  middle  thirty  feet  of  the  adjoining  strips 
was  in  fact  used  by  the  first  grantee  and  by  the  public  for  road 
purposes  during  that  period,  he  may  be  enjoined  thereafter  from 
threatened  interference  with  such  ditch,  trees  and  vines,  upon  the 
alleged  ground  that  both  strips  were  wholly  dedicated  to  public 
use  as  a  highway  by  force  of  the  reservations. 

Evidence — Width  of  Land  Oocupikd  by  Ditch  and  Tbebs. — ^Both 
parties  to  the  deeds  of  the  adjoining  lands  having  acted  upon  the 
assumption  that  they  were  keeping  within  their  respective  rights, 
and  fifteen  feet  having  been  left  upon  each  side  of  the  road,  evi- 
dence is  admissible  to  show  that  the  width  of  the  land  continuously 
occupied  by  the  ditch,  trees  and  vines  was  fifteen  feet. 

Id. — Custom  of  Grantor  as  to  Reservations — ^Declarations — Con- 
veyance to  Witness. — ^Declarations  of  the  common  grantor  as  to 
his  rule  or  custom  in  making  reservations  in  deeds  of  lands  are 
not  competent;  and  it  is  not  error  to  exclude  a  prior  deed  to 
a  witness  containing  a  similar  reservation  to  those  contained  in 
the  deeds  to  the  parties  to  the  injunction  suit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  from  an  order  denying  a  new  trial.  Stanton 
L.  Carter,  Judge. 

The  facts  are  stated  in  the  opinion. 

Hart  &  Cleary;  and  A.  C.  Williams,  for  Appellant 
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The  strip  having  been  dedicated  as  a  highway,  no  part  of  it 
could  be  acquired  by  prescription.  ( Watkins  v.  Lynch,  71 
Cal.  26 ;  Visalia  v.  Jacobs,  65  Cal.  434 ;  52  Am.  Rep.  203 ;  San 
Leandro  v.  Le  Breton,  72  Cal.  170;  Ex  parte  Taylor,  87  Cal. 
91 ;  Hargro  v.  Hodgdon,  89  Cal.  623 ;  Southern  Pac.  R.  R.  Co. 
V.  Ferris,  93  Cal.  265 ;  Hoadley  v.  San  Francisco,  50  Cal.  265 ; 
70  Cal.  S20;  People  v.  Pope,  53  Cal.  451 ;  Orena  v.  Santa  Bar- 
bara, 91  Cal.  621;  Elliott  on  Roads  and  Streets,  125,  478.) 
The  public  is  entitled  to  the  use  of  the  entire  road;  and 
whether  the  remainder  of  the  strip  is  necessary  is  immaterial. 
(Brown  v.  Stark,  83  Cal.  636.)  A  partial  user  of  a  street  or 
highway  is  an  acceptance  of  the  whole.  (Heitz  v,  St,  Louis 
110  Mo.  618;  Derby  v.  Ailing,  40  Conn.  410;  Burrows  v. 
Guest,  5  Utah,  91  ^Plaquemines  etc.  Police  Jury  v,  Foulhouze, 
30  La.  Ann.  64;  Sprague  v.  Waite,  17  Pick.  309;  Hannum 
i\  Belchertown,  19  Pick.  311 ;  Simmons  v.  Cornell,  1  R.  I. 
519;  Cleveland  v.  Cleveland,  12  Wend.  172.)  The  defend- 
ant, having  been  specially  injured,  could  abate  the  obstruc- 
tion to  the  road.  (Helm  v.  McClure,  107  Cal.  199,  205; 
Visalia  v,  Jacobs,  supra;  Hargo  v.  Hodgdon,  supra;  Civ.. 
Code,  sees.  3495,  3479,  3481,  3490,  3491.)  It  is  not  neces- 
sary that  the  supervisors  should  cause  a  road  to  be  recorded 
as  such  to  render  a  strip  of  land  dedicated  to  the  publicv 
as  a  public  road  a  legal  public  highway.  (Blood  v.  Woods, 
95  Cal.  78 ;  Smith  v,  San  Luis  Obispo,  95  Cal.  463 ;  Pol.  Code, 
sec.  2621.)  The  court  erred  in  excluding  evidence  of  the 
deed  to  the  witness  Bernhard,  and  of  the  acta  and  declara- 
tions of  Eggers  as  to  the  dedication  of  the  strips  reserved  in 
the  deeds  made  by  him.  (Tait  v.  Hall,  71  Cal.  149,  150; 
Code  Civ.  Proc,  sec.  1849 ;  People  v,  Blake,  60  Cal.  503 ;  Peo- 
pie  v.  Dreher,  101  Cal.  271 ;  Helm  v.  McClure,  supra;  Kripp 
V,  Curtis,  71  Cal.  62;  People  v.  Eel  River  etc  R.  R.  Co,,  98 
Cal.  665,  670,  671 ;  Harding  v.  Jasper,  14  Cal.  649;  Quinn  v. 
Anderson,  70  Cal.  454.) 

H.  H.  Welsh,  for  Respondent. 

No  presumption  of  an  intention  to  dedicate  the  land  as  a 
highway  could  arise  from  the  reservation  made  in  the  deeds. 
(9  Am.  &  Eng.  Ency.  of  Law,  56,  and  cases  cited  in  note,  2d 
cd.,  50.)  Where  a  road  rests  upon  user,  the  boundaries  of  the 
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road  are  ascertained  with  reference  to  the  user.  {People  v. 
County  of  Marin,  103  Cal.  231;  Freshow  v.  Hihn,  99  Cal. 
447.) 

CHIPMAN,  C. — Injunction.  Plaintiff  seeks  to  restrain 
defendant  from  entering  upon  her  land  for  the  purpose  of 
opening  a  road  over  the  same.  Defendant  claims  that  the 
strip  of  land  in  question  was  dedicated  to  the  public  for  a 
road  by  plaintiff's  predecessors  in  estate,  and  was  also  reserved 
for  road  purposes  from  the  deed  by  which  she  claims  title. 
The  court  found  the  following  facts:  That  on  April  21, 
1884,  one  George  H.  Eggers  was  the  owner  in  fee  of  the  west 
half  of  the  southeast  quarter  of  section  20,  township  13  south, 
range  21  east,  situated  in  Fresno  county,  and  on  that  day 
conveyed  the  same  to  George  W.  Taft  (plaintiff's  husband) 
by  deed  which  contained  a  clause  following  the  description 
of  the  land,  to  wit :  "Reserving  from  this  grant  the  right  of 
way  over  a  strip  of  land  thirty  feet  wide  on  the  westerly  line 
of  said  tract  of  land  for  canal  or  road  purposes,  both  or 
either" ;  said  Taft  entered  into  possession  and  occupied  the 
premises  until  July  15,  1895,  when  he  conveyed  the  land  to 
plaintiff,  who  has  ever  since  occupied  and  now  occupies  the 
same;  in  1883  said  Eggers  conveyed  the  east  half  of  the 
southwest  quarter  of  the  same  section  (lying  directly  west  of 
plaintiff's  land)  by  deed  in  which,  following  the  descrip- 
tion, is  the  following  clause:  "Saving  and  excepting  there- 
from a  strip  of  land  thirty  feet  wide  off  the  east  side  of  said 
tract  of  land,  and  a  strip  of  land  thirty  feet  wide  off  the  west 
side  of  the  northwest  quarter  of  said  section  20  ,  .  .  said  ex- 
cepted strips  of  land  being  reserved  for  road  and  ditch  pur- 
poses"; in  January,  1884,  said  Eggers  conveyed  to 
defendant  the  northeast  quarter  of  said  sectioni  "re- 
serving therefrom  a  road  and  ditch  way  on  the  east- 
erly side  thereof";  in  1890  plaintiff's  grantor  con- 
structed a  ditch  for  purposes  of  irrigation  along  the  east- 
ern side  of  the  strip  of  land  so  reserved  from  his  deed 
for  a  distance  of  one  quarter  of  a  mile;  this  ditch  and 
its  banks  occupied  a  strip  of  land  fifteen  feet  wide  for  its 
entire  length;  Taft  planted  fig  trees  and  grapevines  along 
the  western  bank  of  said  ditch  and  in  a  straight  line  to  the 
south  boundary  of  his  lands ;  the  ditch  occupied  no  more  land 
than  was  necessary  for  its  purposes,  and  there  is  not  now  and 
never  has  been  any  highway  or  traveled  road  upon  said 
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thirty  foot  strip  east  of  said  line  of  fig  trees  and  vines  since 
the  same  were  planted  there";  in  1889  defendant  entered 
upon  the  strip  of  land  reserved  as  aforesaid,  between  the  lands 
of  plaintiff  and  the  said  lands  directly  west  of  plaintiflF's 
lands,  and  graded  and  built  a  wagon  road  along  the  center 
of  these  two  strips  about  thirty  feet  wide,  occupying  fifteen 
feet  of  the  strip  reserved  from  plaintiflF's  land,  and  plaintiff's 
said  ditch  and  trees  and  vines  "do  not  in  any  way  interfere 
with  or  obstruct  the  free  use  of  said  road  and  roadway  by 
defendant  or  any  other  person;  this  road  is  the  most  con- 
venient means  by  which  defendant  can  have  egress  from  his 
said  lands  in  the  direction  of  the  city  of  Fresno" ;  the  court 
found  and  the  defendant  admits  that  he  intends  to  enter 
upon  the  remaining  portion  of  said  strip  of  land  and  dig  up 
and  destroy  plaintiflF's  said  ditch  and  trees  and  vines;  the 
board  of  supervisors  of  Fresno  county  never  accepted  said 
strip  of  land  as  a  highway,  nor  did  they  ever  declare  the  same 
to  be  a  highway." 

As  conclusions  of  law,  the  court  found  the  plaintiff  entitled 
to  judgment  restraining  defendant  from  "interfering  with  or 
digging  up  the  portion  of  said  premises  upon  which  is  now 
constructed  plaintiff's  ditch,  and  on  which  is  planted  plain- 
tiff's said  fig  trees  and  vines,  or  from  in  any  way  entering 
upon  said  thirty  foot  strip  of  land  east  of  the  line  of  fig  trees 
and  vines  and  ditch  of  plaintiff,  and  from  ....  construct- 
ing ....  a  wagon  road  thereon."  Judgment  was  entered 
accordingly,  from  which  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial  this  appeal  is  prosecuted. 

1.  The  principal  question  discussed  by  counsel  arises  out 
of  the  reservation  in  Eggers'  deed  to  Taft  in  1884.  Appellant 
claims  that  this  clause  in  the  deed  operated  as  a  dedication  to 
the  public  for  a  highway,  and  that  the  interest  of  the  public 
extended  and  attached  to  the  donation  in  its  entirety,  upon 
no  part  of  which  had  plaintiff  a  right  to  encroach  and  plant 
trees  or  dig  ditches.  We  cannot  regard  the  language  of  the 
deed  as  showing  an  intention  to  dedicate  the  land  for  a  public 
use  in  any  such  way  as  to  conclude  the  owner,  and  unless  by 
the  terms  of  the  instrument  such  intention  can  be  reasonably 
afSrmed  there  was  no  dedication  effected  by  the  deed  itself. 
The  condition  or  reservation,  so  far  as  the  language  discloses, 
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was  for  the  benefit  of  the  grantor  alone.  In  such  case  or 
where  the  way  is  for  the  benefit  of  both  parties  to  the  deed,  no 
presumption  of  any  intention  to  dedicate  such  way  to  the  pub- 
lic arises.  The  reservation  was  not  only  for  road  purposes, 
but  also  for  ditches,  and  the  public  were  equally  entitled,  if 
at  all,  to  the  way  for  both  purposes.  But  it  cannot  be  said 
that  a  use  by  the  public  for  ditches  was  contemplated,  for  the 
public  had  no  occasion  for  ditches,  while  the  grantor  might 
have. 

We  must  look  elsewhere  than  to  this  deed  for  any  right  in 
the  public.  There  is  no  evidence  that  Eggers  ever  made 
known  his  intention  as  to  this  strip  of  land  prior  to  the  pur- 
chase made  by  plaintiff  and  defendant.  Defendant  pur- 
chased his  land  in  January,  1884,  and  plaintiff's  grantor  pur- 
chased in  the  following  April.  Defendant  testified:  "Inas- 
much as  I  was  buying  the  land,  and  the  county  road  was  a 
half-mile  away,  I  wanted  to  know  whether  I  was  going  to 
have  access  to  my  land.  I  asked  him  [Eggers]  about  what 
reservations  there  were  for  roads  in  order  to  get  to  the  county 
road,  and  he  pointed  out  this  reservation  and  said  it  w^as  his 
purpose  with  any  purchaser  of  land  as  between  his  northern 
land  and  the  county  road  to  leave  a  road  where  they  could 
pass  and  the  public  could  travel  to  do  their  business."  De- 
fendant says  he  examined  the  record  "and  found  that  he  had 
done  so  in  all  cases  as  he  had  stated,  and  accepted  it  as  such.'' 
But  plaintiff's  grantor's  deed  was  not  then  in  existence,  and 
defendant  could  not  have  referred  to  the  reservation  now  in 
question.  A  former  owner  of  the  land  directly  west  of  plain- 
tiff's land,  on  which  was  also  a  reserved  strip,  testified  that  in 
1889  he  heard  Eggers  say  "that  he  had  dedicated  to  the  pub- 
lic thirty  feet  off  the  west  side  of  the  land  owned  by  Mr.  Taft 
for  road  and  ditch  purposes  for  the  use  of  the  pubhc  who 
bought  his  land."  But  this  was  five  years  after  Taft  had 
bought  the  land,  and  besides  the  declaration  was  not  that  the 
whole  strip  was  for  road  purposes.  Plaintiff's  grantor,  Taft, 
testified:  "At  the  time  I  accepted  the  deed  I  did  not  know 
anything  about  the  reservation.  I  supposed  there  was  thirty 
feet  there,  but  didn't  know  whether  it  was  thirty  feet  off  me 
or  thirty  feet  off  both  parties.  I  have  talked  with  Mr.  Eggers 
with  reference  to  the  matter.  He  has  told  me  frequently  that 
he  reserved  a  road  there  ....  for  road  and  ditch  purposes, 
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and  he  was  surprised  that  Mr.  Tarpey  was  trying  to  take  the 
whole  shooting  match."  In  this  there  was  no  declaration  that 
the  entire  strip  was  for  road  purposes.  The  evidence  tended 
to  show  that  before  plaintiff's  ditch  was  dug  there  was  no  de- 
fined road  in  use  along  the  west  Une  of  her  land.  Plaintiff 
testified :  "After  the  fig  trees  were  planted  there  was  no  travel 
east  of  them ;  .  .  .  .  there  was  never  any  defined  roadway 
west  of  the  place  at  any  time  before  this  present  road  was 
placed  there  (the  road  opened  by  defendant)  other  than  a 
mere  trail  leading  up  and  down  there.  And  the  wagon  tracks 
east  of  the  Une  of  fig  trees  ran  diagonally  through ;  in  fact, 
they  seemed  to  go  where  they  wanted  to  over  the  place,  all 
over  the  land,  prior  to  the  time  the  fence  was  built  across  the 
front.  The  fence  was  built  in  1889."  Defendant  did  not  use 
this  means  of  access  to  his  land  until  in  1889,  five  years  after 
his  purchase,  when  he  graded  the  road  thirty  feet  wide,  tak- 
ing fifteen  feet  from  each  of  the  reserved  strips,  apd  since  that 
time  this  graded  road  has  been  in  use  by  the  public  with  the 
knowledge  and  consent  of  plaintiff  and  her  grantor.  There  is 
no  evidence  of  the  use  by  the  public  of  the  entire  sixty  feet 
embraced  in  the  two  strips  at  any  time.  The  only  defined 
road  shown  to  have  been  in  use  since  Eggers  sold  to  plaintiff's 
grantor  and  defendant  is  a  road  thirty  feet  wide,  which  plain- 
tiff concedes  is  a  public  highway  and  which  the  court  found 
upon  sufficient  evidence  is  of  ample  width  for  all  public  pur- 
poses without  encroaching  upon  plaintiff's  land  any  further 
than  as  now  located.  This  road  has  its  origin  as  a  public 
road  not  by  force  of  the  deed  of  Eggers  to  Taft,  but  by  subse- 
quent dedication  to  and  user  by  the  public.  It  was  probably 
the  intention  of  Eggers  that  there  should  be  roads  for  public 
use  along  all  the  reservations  mentioned  in  the  deeds  made  by 
him,  but  this  intention  was  not  expressed  in  the  deeds  and 
was  not  carried  out  otherwise  by  him.  The  public  acquired 
the  right  in  the  instance  before  us  by  the  acquiescence  and 
other  acts  of  dedication  by  plaintiff  and  her  grantor,  and  by 
the  declarations  of  Eggers  made  after  he  sold  the  land. 

The  declarations  of  Eggers  show  that  it  was  not  his  inten- 
tion that  the  entire  width  of  sixty  feet  should  be  dedicated  to 
the  public  for  road  purposes,  for  he  included  a  way  for  ditches 
as  well,  and  he  expressed  surprise  that  defendant  should  as- 
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Slime  that  the  whole  width  was  for  a  road.  Besides^  both  de- 
fendant and  plaintiff  by  herself  and  her  grantor  acted  upon 
this  view  of  the  reservation,  and  defendant  opened  and  grad- 
ed a  road  thirty  feet  wide,  leaving  fifteen  feet  for  a  ditch, 
which  plaintiff's  grantor  occupied  for  ditch  purposes  about 
the  same  time.  Defendant  built  the  road  in  the  spring  of 
1889,  and  Taft  built  the  ditch  and  planted  his  trees  and  vines 
in  February,  1890.  This  action  was  brought  March  31, 1896. 
For  six  years  defendant  and  the  Tafts  acted  on  the  assump- 
tion that  they  were  keeping  within  their  rights;  and  as  it  was 
only  by  this  actual  user,  and  not  by  the  terms  of  the  deed, 
that  they  and  the  public  acquired  any  rights,  we  do  not  see 
that  defendant  can  now  be  heard  to  complain. 

2.  It  is  claimed  as  error  that  evidence  was  admitted  to  show 
the  width  of  the  land  occupied  -by  the  ditch  and  trees  and 
vines,  the  objection  being  that  the  deed  dedicated  the  entire 
strip  for  road  purposes,  and  it  was  immaterial  where  the  ditch 
and  trees  were,  as  the  public  had  a  right  to  the  whole  thirty 
feet.  There  would  be  merit  in  the  objection  if  we  could  adopt 
defendant's  construction  of  the  deed.  Upon  the  view  of  it  we 
have  taken  the  evidence  was  relevant. 

3.  It  is  assigned  as  error  that  defendant  was  precluded 
from  proving  that  Eggers  had  made  a  reservation  similar  to 
that  in  plaintiff's  deed  in  the  sale  of  land  to  witness,  and  that 
Eggers  told  witness  "that  it  was  his  rule  when  he  sold  his 
land  out  there  he  reserved  thirty  feet  right  of  way  all  around 
these  places."  This  was  not  error.  Witness  bought  his  land 
in  1883.  The  evidence  had  no  necessary  connection  with  the 
purchase  by  Taft  in  1884.  Plaintiff  admitted  that  the  deed 
of  witness  contained  a  reservation  similar  to  that  in  question. 
It  was  not  competent  to  prove  a  custom  or  rule  of  Eggers  in 
making  deeds  to  land,  and  this  is  as  far  as  the  evidence  pro- 
posed to  go.  We  cannot  see  that  its  exclusion  was  prejudicial 
to  defendant. 

4.  It  is  objected  that  the  evidence  does  not  support  the 
fourth,  fifth,  and  seventh  findings.  They  are  to  the  effect  th«t 
the  ditch  occupies  no  more  land  than  is  necessary  to  its  rea- 
sonable use;  that  the  roadway  is  of  sufficient  width  for  all 
purposes  of  a  highway,  and  as  now  used  is  not  obstructed  in 
any  way  by  said  ditch;  that  defendant  threatens  to  enter 
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upon  said  land  and  dig  up  and  remove  said  ditch.  Defend- 
ant's answer  declares  his  purpose  to  be  as  found  by  the  court 
and  justifies  the  finding,  and  we  think  there  is  sufficient  evi- 
dence to  support  the  other  findings. 

Discovering  no  reversible  error,  it  is  advised  that  the  judg- 
ment and  order  be  afiirmed. 

Hayncs,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[L.  A.  No.  167.    Department  Two.— July  17,  1889.] 

H.  W.  HELLMAN,  Respondent,  v.  CITY  OF  LOS  AN- 
GELES, Cross-complainant  and  Respondent.  BOAZ 
DUNCAN  et  al.,  Appellants.  I.  W.  HELLMAN  et  al.. 
Respondents. 

AcnoN  TO  Quht  Title — ^Boundabt  of  Street — Gboss-Gomplaint  of 
City — ^Unceetainty. — ^In  an  action  against  a  citj  to  quiet  title 
to  a  lot  of  land  involving  the  boundary  of  a  street,  a  cross- 
complaint  by  the  city  against  the  plaintiff  and  other  defendants 
brought  in  as  parties  to  quiet  the  title  of  the  city  to  the  street, 
which  is  alleged  to  have  been  encroached  upon  by  their  improve- 
ments, but  which  does  not  locate  the  boundaries  of  the  street. 
nor  show  to  what  extent  their  improvements  have  encroached 
upon  it,  is  demurrable  for  uncertainty  in  those  particulars. 

Id. — Evidence — ^Location  of  Boundaby — Loss  of  Monuments — Con- 
formity OF  Street  Improvements  to  Lot  Improvements. — Where 
it  appeared  in  evidence  that  all  of  the  monuments  of  the  official 
survey  of  a  street  were  lost,  and  the  question  of  fact  upon  which 
the  rights  of  appellants  depended  related  to  the  location  of  the 
south  boundary  of  the  street,  evidence  that  all  of  the  improve- 
ments on  suck  boundary  conformed  to  the  line  of  appellant's  im- 
provements on  a  comer  lot  derived  by  deed  from  the  city,  and 
which  had  occupied  that  line  for  twenty- five  years,  and  that  dur- 
ing that  period  the  sidewalk  and  street  improvements  were  all 
made  to  conform  to  that  line,  is  competent  evidence  to  show  the 
location  of  such  boundary. 

Id. — ^ljrcx)MPETBNT  Evidence  of  Engineers — Inaccurate  Survey. — 
Where  it  appears  that  the  official  survey  of  the  street  in  contro- 
versy was  inaccurate,  and  there  was  no  proof  as  to  the  lines  orig- 
inally established  by  it,  other  than  the  line  of  improvements  |0f 
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the  lots  and  sidewalks  thereupon  the  evidence  and  maps  of  engi- 
neers not  based  upon  the  official  survey,  but  upon  the  assumed  cor- 
rectness of  the  line  of  improvements  of  another  street,  and  upon 
the  supposition  of  a  uniform  width  of  the  streets,  and  involving 
the  alteration  of  the  length  of  lots  shown  by  the  official  map,  and 
constituting  mere  guesswork  as  to  the  location  of  the  lines  of  the 
oflicial  survey  of  the  street  in  question,  is  incompetent  and  in' 
admissible. 
Id. — Inaccubacy  op  Eablt  Subvbts — Common  Knowisdoe — Judicial 
Notice. — ^The  inaccuracy  of  the  early  surveys  in  this  and  other 
states  is  a  matter  of  common  knowledge  of  which  the  courts  may 
take  judicial  notice. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion. 

Brown  &  Newby,  for  Appellants. 

The  city,  having  permitted  the  appellants  and  other  prop- 
erty-owners to  build  to  the  line  claimed  by  appellants,  and 
having  continuously  collected  street  assessments  and  taxes  to 
conform  thereto,  is  estopped  from  claiming  any  other  line  as 
the  line  of  the  street.  (Orena  v.  Santa  Barbara,  91  Cal,  628; 
Los  Angeles  v,  Cohn,  101  Cal.  374;  Gregory  v.  Knight,  50 
Mich.  61 ;  Joliet  v.  Werner,  166  111.  34 ;  Auburn  v.  Goodmn, 
128  111.  57 ;  Peoria  v.  Johnston,  56  111.  45 ;  Davies  v.  Huebner, 
45  Iowa,  577 ;  Simplot  v.  Dubuque,  49  Iowa,  630 ;  Brooks  v. 
Riding,  46  Ind.  15 ;  Hamilton  v.  State,  106  Ind.  361 ;  Rals- 
ton V,  Miller,  3  Rand.  44 ;  15  Am.  Dec.  704.)  The  testimony 
of  the  surveyors  not  based  upon  the  official  survey,  or  upon 
any  competent  proof  thereof,  was  inadmissible.  (Lay  v. 
Neville,  25  Cal.  555.)  Their  maps  were  inadmissible,  not 
being  based  upon  the  survey  called  for  by  the  deed  of  ap- 
pellants' lots,  and  they  cannot  bind  appellants  or  their 
predecessors.  (Payne  v.  English,  79  Cal.  546;  Gregory  v. 
Knight,  supra.)  The  demurrer  to  the  cross-complaint  shoulo 
have  been  sustained. 

Walter  F.  Haas,  and  W.  E.  Dunn,  for  City  of  Los  Angeles, 
Respondent. 

The  testimony  of  the  surveyors,  and  their  maps,  was  the 
best  of  which  the  nature  of  the  case  admitted,  and  they  were 
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admissible.  (Lay  v.  Nevilh,  25  Cal.  554;  Morton  v.  Folger, 
15  Cal.  278,  279.)  The  city  did  no  acta  estopping  it,  and  the 
appellants  could  gain  no  lille  by  prescription  to  any  part  of 
the  street.  Los  Angeles  v.  Colin,  101  Cal.  374,  was  an  ex- 
ceptional case,  and  is  not  applicable  here. 

McKinley  &  Graff,  for  H.  W.  Hellman,  Respondent. 
Graves,  O'Melveny  &  Shankland,  and  Gardiner,  Harris  & 
Rodman,  for  Other  Respondents. 

GRAY,  C. — This  action  was  commenced  by  the  plaintiflf 
against  the  city  of  Los  Angeles  to  quiet  title  to  a  certain  lot  of 
land  at  the  northeast  corner  of  Spring  and  Fourth  streets  in 
the  said  city.  The  city  filed  a  cross-complaint  alleging  that 
the  appellant,  Boaz  Duncan,  and  other  parties,  all  of  whom 
were  subsequently  brought  in  and  made  parties  to  the  action, 
owned  lots  along' and  fronting  on  Fourth  street,  on  both 
sides  thereof,  between  Spring  and  Main  streets,  and  that  all 
these  lotowners,  including  the  plaintiff,  had  "so  encroached 
upon  Fourth  street,  both  upon  the  north  and  upon  the  south, 
that  the  width  of  said  Fourth  street,  as  it  now  exists  upon 
the  ground  between  the  fences  and  other  improvements  of 
said  parties,  is  considerable  les^  than  sixty  feet."  The  cross- 
complaint  also  sets  forth  that  in  1849  a  survey  and  map  of 
said  city  was  made,  known  as  Ord's  survey,  which  was 
adopted  as  the  official  map  of  said  city,  and  which  shows 
Fourth  street  to  have  a  uniform  width  of  sixty  feet.  The 
principal  relief  prayed  for  in  the  cross-complaint  is  that  the 
lines  of  Fourth  street  be  determined,  and  that  the  claims  ad- 
verse to  the  use  of  Fourth  street  as  a  public  street  of  said  city 
be  forever  quieted.  The  appellant  demurred  to  this  cross- 
c-omplaint  for  insufficiency  of  facts  to  constitute  a  cause  of 
action,  and  for  uncertainty  because  the  north  and  south 
boundaries  of  Fourth  street  were  not  set  out  and  it  could 
not  be  ascertained  therefrom  to  what  extent  the  improve- 
ments of  the  several  parties,  including  appellant,  encroached 
upon  said  street.  In  overruling  this  demurrer  the  court 
erred.  The  complaint  was  uncertain  in  the  particulars 
specified  in  the  demurrer.  Whether  the  suit  be  treated  as  an 
action  to  quiet  title  or  to  establish  the  boundaries  of  Fourth 
street,  the  appellant  was  entitled  to  be  informed  by  the  cross- 
CXXV.    Cal.— 26 
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complaint  specilically  as  to  what  portion  of  the  premises  oc- 
cupied by  him  were  claimed  to  be  an  encroachment  and 
within  the  boundaries  of  Fourth  street. 

We  are  also  of  opinion  that  the  evidence  is  insufficient 
to  justify  the  decision  of  the  court.  So  far  as  the  appellant's 
rights  were  concerned,  the  question  of  fact  to  be  decided  was 
as  to  the  exact  location  of  the  south  boundary  of  Fourth 
street,  at  the  place  where  appellants'  property  was  located,  ac- 
cording to  Ord's  survey,  whicji  is  conceded  to  be  the  original 
and  official  survey  of  the  city  of  Los  Angeles.  Appellants  in- 
troduced evidence  tending  to  show  that  those  under  whom 
they  claim  title  acquired  the  same  by  deed  from  the  city  of 
Los  Angeles  November  21,  1855,  and  that  appellants' 
predecessors  in  interest  erected  a  picket  fence  along  Fourth 
street,  on  the  line  now  occupied  by  the  northerly  line  of  ap- 
pellants' building  on  the  southeast  corner  of  Spring  and 
Fourth  streets;  that  said  fence  was  moved  in  the  year  1888, 
when  said  building  was  erected;  that  said  Fourth  street  was 
paved  and  the  sidewalk  built  to  the  line  occupied  by  said 
building,  and  the  ow^ners  of  said  property  paid  their  propor- 
tion of  said  assessment  for  said  paving  up  to  said  line ;  that  up 
to  1897  all  the  improvements  on  the  south  side  of  Fourth 
street,  between  Spring  and  Main,  were  on  a  line  occupied  by 
defendants'  building  and  had  occupied  that  line  for  at  least 
twenty-five  years  prior  thereto.  This  was  the  best  evidence 
introduced  and  the  only  competent  evidence  offered  to  show 
the  location  of  the  south  line  of  Fourth  street. 

The  testimony  of  the  engineers  was  incompetent  to  es- 
tablish the  location  of  Fourth  street,  and  the  objection  to 
such  testimony  should  have  been  sustained,  and  the  same 
may  properly  be  said  of  the  maps,  with  the  exception  of  the 
Ord  map ;  this  map,  and  the  contract  in  pursuance  of  which 
it  and  the  Ord  survey  were  made,  was  proper  evidence  in  the 
case,  but  the  map  could  not  locate  itself  on  the  ground.  It 
appeared  in  evidence  that  all  the  monuments  of  the  Ord  sur- 
vey were  lost,  and  no  attempt  was  made  to  establish  their 
location,  either  by  reputation,  the  declarations  of  deceased 
persons,  or  by  the  testimony  of  witnesses  having  knowledge 
of  such  location,  but  it  seems  that  in  the  absence  of  any  such 
evidence  the  engineers  have  attempted  to  locate  the  streets  by 
selecting  the  most  uniform  street  in  the  oldest  part  of  the  city, 
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and,  assuming  that  one  boundary  of  that  street  is  on  the  Ord 
survey,  they  propose  to  locate  the  other  streets  of  the  city  by 
first  measuring  the  distance  required  by  the  Ord  map  and 
then  adding  to  or  subtracting  from  such  distance  as  may 
be  required  to  leave  all  the  streets  of  a  uniform  width  of  sixty 
feet  and  require  the  removal  of  as  few  buildings  as  may  be. 
In  making  their  measurements  on  the  ground  they  have  dis- 
regarded the  Ord  map.  They  make  the  block  in  which  ap- 
pellants^ lot  is  situated  five  hundred  and  ninety-nine  and 
seventy-six  one-hundredths  feet  long,  and  the  block  im- 
mediately across  Fourth  street  from  and  north  of  said  lot 
they  find  to  be  six  hundred  and  five  and  seven  one-hun- 
dredths feet  long,  whereas  the  Ord  map  gives  the  blocks  a 
uniform  length  of  six  hundred  feet.  They  might  have  come 
nearer  the  map  if  they  had  given  the  blocks  on  each  side 
of  Fourth  street  a  more  nearly  imiform  length  by  placing 
Fourth  street  two  or  three  feet  further  north.  The  work  and 
testimony  of  the  engineers  is  only  a  guess  at  the  location  of 
Fourth  street  as  originally  established  by  the  Ord  survey.  It 
may  be  proper,  in  the  absence  of  any  better  evidence,  to  re- 
gard the  line  of  ancient  and  continuous  improvements  as  evi- 1 
dencing  the  line  of  Sixth  street  as  it  was  run  by  the  Ord  sur- 
vey, but  no  use  of  this  line  can  be  made  to  establish  any 
other  line  in  the  city  for  two  reasons :  1.  The  engineers  have 
demonstrated  by  their  measurements,  and  their  testimony 
is  an  admission,  that  the  Ord  survey  must  have  been  very  in- 
accurate; 2.  The  inaccuracy  of  the  early  surveys  in  Cali- 
fornia, as  well  as  in  other  states,  is  a  matter  of  such  common 
knowledge  that  the  courts  are  warranted  in  taking  judicial 
cognizance  of  the  existence  of  such  inaccuracy,  as  they 
frequently  have  done.  It  needs  no  argument  to  show  the 
impossibility  of  locating  an  imknown  line  of  an  inaccurate 
survey  by  running  from  a  known  line  of  the  same  survey. 
In  the  absence  of  better  evidence,  the  court  might  have  been 
warranted  in  finding  for  appellants  on  the  evidence  as  to  the 
south  boundary  of  Fourth  street  as  it  had  been  indicated  on 
the  ground  by  the  line  of  fence  and  other  improvements  for 
twenty-five  years.  (Diehl  v.  Zanger,  39  Mich.  601 ;  Orena  v. 
Santa  Barbara,  91  Cal.  621.)  There  was  no  competent  evi- 
dence in  the  testimony  or  maps  of  the  engineers  to  show  the 
location  of  the  southern  bovmdary  of  Fourth  street,  and. 

Digitized  by  VjOOQIC 


388  In  re  Clarke.  [125  Cal. 

therefore,  the  judgment  of  the  court  has  nothing  to  support 
it.  Wo  think  the  conclusions  reached  herein  find  support  in 
the  following  cases :  Payne  v.  English,  79  Cal.  540 ;  Los  An- 
geles V.  Cohn,  101  Cal.  374;  Bullard  v.  Kempf,  119  Cal.  9; 
Orena  v,  Santa  Barbara,  supra;  Ralston  v.  Miller,  3  Band. 

44;  15  Am.  Dec.  704. 

For  these  reasons  we  advise  that  the  judgment  and  order 
appealed  from  be  reversed. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


tCrim.  No.   636.     In  Bank.— July  17,  1899.] 

In  re  ALFRED  CLARKE,  upon  Habeas  Corpus. 

Involuntabt  Insolvency — ^Amended  Petition — ^Afpbabancb  of  De- 
fendant— ^Motion  to  Stuke  Out — Resebyation. — A  defendant 
in  involuntary  insolvency  who  first  appears  after  the  amend- 
ment of  the  petition  by  adding  the  names  of  new  creditors,  upon 
which  no  citation  was  issued,  and  moves  to  strike  out  the  amend- 
ed petition  and  parts  thereof,  on  grounds  not  including  a  want 
of  jurisdiction  of  his  person,  makes  a  general  appearance,  not- 
withstanding, an  express  statement  in  the  motion  to  the  contrary, 
and  an  express  reservation  of  his  "right  to  be  brought  into  court 
by  the  issue  of  regular  process." 

lo. — Natubb  of  Appearance,  How  Determined— Character  of  Beuet. 
— The  nature  of  an  appearance,  as  being  special  or  general,  is 
determined  by  the  character  of  the  relief  asked  and  not  by  the 
expressed  intention  of  the  defendant.  One  who  appears  and  ob- 
jects to  the  consideration  of  a  case  for  want  of  jurisdiction  of  his 
person,  appears  specially,  whether  he  so  states  or  not.  But  if  he 
appears  and  asks  for  relief  which  can  only  be  given  to  a  party 
in  a  pending  cause,  the  appearance  is  general,  although  it  may 
be  expressly  declared  to  be  special. 

Id. — Jurisdiction  of  Person  of  Defendant — ^Motion — Demurbbb — 
ANSvncR. — Where,  upon  the  first  appearance  of  the  defendant  in 
the  insolvency  proceedings,  he  asked  favors  by  motion  which  could 
only  be  demanded  by  a  party  to  the  record,  and,  upon  his  motion 
being  denied,  he  demurred  to  the  ])etition  upon  nearly  all  of 
the  statutory  groimds,  and  also  filed  an  answer  upon  whidi  is- 
sues of  fact  were  raised  and  tried,  he  submitted  himself  to  the 
jurisdiction  of  the  court,  and  cannot  complain  that  he  was  not 
properly  brought  in  by  citation. 
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Id. — Failubk  to  Give  Bond — ^Abatement — ^Adjudication  of  Inbolv- 
SNOT — Waiteb. — ^The  failure  of  the  creditors  to  give  bond  does 
not  render  the  insolvency  proceediqgs  absolutely  void;  but  it  is 
matter  of  abatement  which  must  be  taken  advantage  of  prior  to 
'  a  trial  of  issues  upon  which  an  adjudication  of  insolvency  is  had; 
and,  if  not  specifically  urged  prior  to  such  trial  and  adjudication, 
it  is  waived.  The  objection  cannot  be  urged  subsequently  to  the 
adjudication. 
Id. — Objection  to  Form  of  Bond  and  Sufficiency  of  Subetieb. — ^An 
objection  to  the  form  of  the  bond  filed  under  the  original  petition, 
and  to  the  sufficiency  of  the  sureties  thereupon,  is  a  waiver  of 
objection  to  the  lack  of  a  bond. 

Id. — ^Amended  Petition — ^Lack  of  New  Bond — ^Waiveb  of  Objection. 
— ^Where  the  petition  was  amended  by  adding  the  names  of  other 
creditors,  without  the  filing  of  a  new  bond,  and  a  trial  \i'a8  had 
under  the  amended  petition,  without  objection  to  the  power  of 
the  court  to  allow  the  amendment,  or  calling  its  attention  to  the 
fact  that  a  new  bond  had  not  been  filed  under  the  amended  pe- 
tition, owing  to  the  apparent  belief  of  the  insolvent  that  the 
bond  given  under  the  first  petition  would  serve  under  the  amended 
petition,  all  objection  to  the  lack  of  a  new  bond  is  waived. 

Id. — Form  of  Adjudication — Findings — Conplusion  of  Law.— 
Formal  findings  of  facts  an4  conclusions  of  law  are  not  necessary 
upon  an  adjudication  of  insolvency,  and  the  adjudication  ia 
complete  in  form  and  substance  if  the  court  by  order  adjudges 
that  the  defendant  was  insolvent  on  a  specified  date  prior  to  the 
filing  of  the  petition,  and  ever  since  has  been,  and  still  is,  insolvent ; 
and  the  fact  that  it  proceeds  unnecessarily  to  add  as  a  conclusion 
of  law  that  the  defendant  was  insolvent  on  that  date  cannot  affect 
the   sufficiency   of  the  adjudication.  * 

Id. — ^Incohplete  Entbt  in  Minutes. — ^The  order  of  adjudication  of 
insolvency  is  interlocutory,  and  should  be  entered  in  the  minutes; 
but  the  fact  that  it  was  not  entered,  or  that  the  entry  made 
by  the  clerk  was  incomplete  or  informal  does  not  render  the  ad- 
judication invalid,  if  the  order  was  in  fact  sufficient  in  form  and 
substance. 

Xd. — Citation  to  Insolvent  to  Answer  Concerning  Property — Con- 
tempt— ^PuNiSHMENT. — ^Aftcr  the  adjudication  of  insolvency  and 
the  ordering  of  the  defendant  to  file  schedules,  with  which  order 
he  failed  to  comply,  the  court  may  cite  him  to  answer  concern- 
ing his  pro])erty,  and,  upon  his  refusal  so  to  do,  may  punish  him 
for  contempt,  by  imprisonment  until  he  consents  to  answer.  The 
addition  of  imprisonment  for  one  day,  and  imtil,  et  cetera,  is  im- 
material, where  the  defendant  did  not  avail  himself  of  the  priv- 
ilege of  answering  during  the  day. 

Id. — Presence  of  Defendant. — ^Where  the  defendant  answered  the 
citation  for  contempt  by  challenging  the  jurisdiction  of  the  court 
in  a  written  statement,  which  was  taken  under  advisement  and 
overruled,  the  defendant  cannot  object  that  he  was  not  p<»rftonally 
present  in  court  when  the  contempt  was  adjudged.      GqOqIc 
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Id. — ^Voluntary  Pboceedingb  rar  Insolyknct — ^DiscHABGB~JuBia>io- 
HON  OvEB  iNVOLXJirTABT  Pboceedinob. — The  fact  that  the  insolTent* 
after  the  adjudication  of  insolvencj  in  the  proceedings  by  the  cred- 
itors, instituted  voluntary  proceedings  in  insolvency,  and  obtained  a 
discharge  therein,  whatever  effect  audi  discharge  may  have  as  a  plea 
in  bar  in  a  proper  case,  could  not  operate  to  deprive  the  court  of 
jurisdiction  over  the  prior  proceedings  by  the  creditors  in  invol- 
untary insolvency. 

Habeas  Cobpus — ^Bubdei?  of  Pboof — Coixtemft  Pbogeedinqs — SHovnKQ 
FOB  Citation. — ^Upon  habeas  corpus,  the  burden  is  upon  the  peti- 
tioner to  show  that  a  restraint  which  is  apparently  legal  is  not 
so;  and  if  a  commitment  for  contempt  states  facts  sufficient  to 
authorize  a  citation  to  the  defendant,  and  there  is  no  proof  upon 
the  subject,  he  cannot  be  released  upon  habeas  oorpus  upon  the 
ground  that  there  was  not  a  sufficient  showing  in  the  superior  court 
to  authorize  the  issuance  of  the  citation. 

Id. — ^Alleged  Want  of  Jubisdiotion — Constbuotion  Against  Peti- 
TIONEB. — ^The  allegations  of  a  petition  for  a  writ  of  habeas  corpus 
to  review  proceedings  for  contempt,  for  an  alleged  want  of  juris- 
diction over  the  proceedings  in  which  the  contempt  was  adjudged, 
are  to  be  taken  most  strongly  against  the  pleader. 

HABEAS  CORPUS  in  the  Supreme  Court,  to  review  the 
legality  of  a  commitment  for  contempt  by  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  James  KL 
Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  M.  Osmont,  for  Petitioner. 

Clarence  W.  Ashford,  Assignee  of  Alfred  Clarke,  oppos- 
ing petition. 

TEMPLE,  J. — The  petition  shows  that  on  the  second  day 
of  October,  1891,  six  creditors  of  petitioner  filed  a  petition 
in  the  superior  court  asking  to  have  him  adjudged  an  in- 
solvent. An  order  to  show  cause  was  issued,  signed  by  the 
judge  but  not  made  by  the  court.  The  bond  piven  was  not 
signed  by  the  petitioning  creditors.  October  29th  the  petition 
was  amended  by  adding  three  new  creditors,  and  in  other 
respects.  No  new  bond  was  given  after  the  amendment, 
and  no  new  citation  was  issued.  November  7,  1891,  peti- 
tioner appeared  and  moved  to  strike  out  the  petition  on  vari- 
ous grounds,  and  also  demurred,  The  motion  was  denied 
and  the  demurrer  overruled.  He  answered,  a  trial  was  had 
and  an  order  was  made  May  12,  1892,  which^djudged  that 
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on  the  fourteenth  day  of  September,  1891,  Alfred  Chirke 
was  an  insolvent  debtor,  and  petitioner  was  ordered  to  file 
schedules  as  required  by  law. 

Petitioner  represents  that  he  has  always  challenged  the 
jurisdiction  of  the  court  on  various  grounds,  and  particularly 
because  no  bond  was  given  as  required  by  the  statute.  It 
18  further  charged  that  the  order  of  adjudication  has  never 
been  entered,  and  that  petitioner  moved  in  the  duperior  court 
to  have  the  proceedings  dismissed  because  the  judgment  wa.s 
not  entered  within  six  months  after  it  was  made. 

Petitioner  also  states  that  while  said  ineffectiye  porceedings 
were  pending  he  made  application  to  be  declared  an  insol- 
vent, and  that  on  his  petition  and  notice  an  adjudication  was 
made,  and  such  proceedings  were  afterward  had  in  the  mat- 
ter that  on  the  sixth  day  of  November,  1893,  a  decree  was 
entered  discharging  him  from  all  debts.  The  decree  has 
never  been  vacated,  suspended,  or  appealed  from. 

It  further  appears  from  the  petition  that  a  citation  was 
issued  out  of  the  superior  court  requiring  petitioner  to  ap- 
pear on  a  day  named  and  answer  concerning  his  property. 
He  did  appear,  and  the  matter  was  continued  from  time  to 
time  until  at  last  he  failed  and  refused  to  appear  and  make 
answer  to  inquiries  concerning  his  property.  A  citation 
was  then  served  upon  him  requiring  him  to  appear  on  the 
third  day  of  February,  1899,  to  show  cause  why  he  should 
not  be  adjudged  guilty  of  a  contempt  of  court  for  failing  to 
appear  and  answer  questions.  He  appeared  by  counsel  and 
showed  cause  by  a  demurrer  and  by  an  answer.  The  de- 
murrer was  overruled  and  the  answer  held  insufficient,  and 
he  was  adjudged  guilty  of  a  contempt  of  court  and  wtis  com- 
mitted until  he  would  consent  to  answer  touching  the  in- 
solvent estate.  By  virtue  of  such  order  he  is  now  being  de- 
prived of  his  liberty. 

The  evidence  shows  that  tha  petition  is  incorrect  in  some 
of  the  most  material  points.  The  first  appearance  of  Clarke 
in  the  insolvency  proceeding  was  by  a  motion  to  strike  from 
the  files  the  amended  petition  for  various  reasons,  among 
which  are:  1.  It  was  wrongly  entitled;  2.  Did  not  conform 
to  leave  granted  to  amend ;  and  3.  Certain  specified  portions 
were  impertinent,  irrelevant,  and  immaterial.    No  point  was 
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made  that  the  court  had  not  obtained  jurisdiction  of  the  ppr- 
son  of  defendant  except  that  it  is  stated:  'This  paper  is 
not  a  general  appearance  or  an  appearance  to  the  merits, 
and  respondent  reserves  his  right  to  demand  that  he  be 
brought  into  court  by  the  issue  of  a  regular  process." 

On  general  principles,  a  statement  that  a  defendant  or 
party  makes  a  special  appearance  is  of  no  consequence  what- 
ever. If  he  appears  and  objects  only  to  the  consideration 
of  the  case,  or  to  any  procedure  in  it,  because  the  court  has 
not  acquired  jurisdiction  of  the  person  of  the  defendant, 
the  appearance  is  special,  and  no  statement  to  that  effect  in 
the  notice  or  motion  is  required  or  could  have  any  effect  if 
made.  On  the  other  hand,  if  he  appears  and  asks  for  any 
relief  which  could  only  be  given  to  a  party  in  a  pending 
case,  or  which  itself  would  be  a  regular  proceeding  in  the 
case,  it  is  a  general  appearance  no  matter  how  carefully  or 
expressly  it  may  be  stated  that  the  appearance  is  special.  It 
is  the  character  of  the  relief  asked,  and  not  the  intention  of 
the  party  that  it  shall  or  shall  not  constitute  a  general  ap- 
pearance, which  is  material.  (See  2  Ency,  of  PL  A  Pr., 
626,  notes,  and  cases  cited.) 

As  a  rule  one  cannot  avail  himself  of  the  advantage  of 
being  a  party  and  escape  the  responsibilities.  Some  early 
cases  in  this  state  (Deidesheimer  v.  Brown,  8  Cal.  340,  and 
Lyman  v,  Milton,  44  Cal.  631)  seem  to  hold  that  a  defend- 
ant having  first  objected  to  the  process  or  service  by  which 
he  was  brought  in,  may  then,  if  his  objections  are  overruled, 
answer  to  the  merits,  and  on  appeal  from  the  judgment  still 
avail  himself  of  his  objections  to  the  jurisdiction  of  the  court 
over  him.  This  rule  seems  unjust  and  illogical,  and  I  think 
does  not  prevail  elsewhere.  It  gives  the  defendant,  whose 
objections  to  the  jurisdiction  of  the  court  have  been  erron- 
eously ovemiled,  an  opportunity  to  go  to  trial,  and  if  the 
judgment  is  favorable  to  abide  by  it,  while  if  it  is  unfavor- 
able he  can  procure  a  reversal.  The  plaintiff  would  have  no 
such  advantage.  And  what  would  be  the  condition  of  such 
a  defendant  after  reversal?  If  the  reversal  means  that  he 
is  not  yet  in  the  case,  he  may  move  to  dismiss  under  section 
581.  If  it  merely  gives  him  a  new  trial,  the  procedure  seems 
farcical. 

In  this  case  by  his  first  appearance,  Clarke  asked  favors 
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which  could  be  demanded  only  by  a  party  to  the  record,  and, 
upon  his  motion  being  denied,  he  demurred  to  the  petition 
upon  nearly  all  the  statutory  grounds.  He  also  filed  an  an- 
swer, which  raised  issues  of  fact,  upon  which  a  trial  was  had 
and  findings  were  filed.  Certainly  by  these  proceedings  he 
submitted  himself  to  the  jurisdiction  of  the  court. 

Is  the  proceeding  absolutely  void  because  no  bond  was 
given?  Anderson  v.  Superior  Court,  122  Cal.  216,  was  a  peti- 
tion for  a  writ  of  prohibition,  and  it  was  said,  in  effect,  that 
though  the  alleged  insolvent  might  have  waived  the  bond, 
the  court  should  not  proceed  in  the  matter  against  his  ob- 
jection. It  would  seem,  then,  if  he  did  not  object  it  might 
be  considered  as  waived.  No  specific  objection  on  this  ground 
was  made  by  the  petitioner,  at  least  until  long  after  the  ad- 
judication of  insolvency.  In  his  notice  of  motion  to  strike 
out  he  stated  as  one  of  his  grounds  "that  the  court  had  not 
acquired  jurisdiction  to  proceed  under  the  amended  peti- 
tion." The  same  notice  discloses  that  he  was  urging  as  an 
objection  that  the  proceedings  were  wrongly  entitled,  and 
that  the  petition  could  not  be  amended,  and  no  doubt  these 
were  the  reasons  why  he  thought  the  court  had  no  juris- 
diction.   No  other  reasons  are  suggested. 

In  his  demurrer  he  stated  as  one  ground  that  "the  court  has 
no  jurisdiction  of  the  person  of  the  defendant  or  of  the  sub- 
ject of  the  action."  As  he  also  demurred  for  insufficiency  of 
the  statement  of  facts,  the  demurrer  itself,  constituted  an  ap- 
pearance which  gave  the  court  jurisdiction  of  the  person,  if  it 
had  not  already  acquired  it.  There  was  no  objection  for  lack 
of  a  bond.  The  petition  avers  that  four  days  after  the  peti- 
tion was  filed  Clarke  appeared  aiid  objected  to  the  form  of 
the  bond  and  the  sufficiency  of  the  sureties.  The  sureties 
failed  to  justify,  but  his  objections  were  ignored.  This  is 
most  decidedly  a  case  where  the  allegations  must  be  taken 
most  strongly  against  the  pleader.  This  notice  may  itself 
be  construed  into  a  waiver  of  all  other  objections  to  the  bond. 
Several  other  instances  are  recited  in  the  petition,  but  the 
particulars  are  not  given,  except  that  on  January  5,  1894, 
he  moved  the  court  to  vacate  the  judgment  on  the  ground 
that  no  legal  process  was  ever  issued  and  no  bond  was  given 
under  the  amended  petition ;  and  in  October,  1894,  he  again 
moved  the  court  to  vacate  the  order  because  it /had  never 
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been  entered.     The  adjudication  was  made  May  12,  1892. 

We  find,  therefore,  that  Clarke  specifically  objected  to  the 
form  of  the  bond  and  to  the  sufficiency  of  the  sureties,  and 
at  the  same  time  denied  the  numerous  allegations  and 
charges  of  wrongdoing  contained  in  the  petition,  and  his 
insolvency,  and  caused  a  trial  to  be  had  of  such  issues,  with- 
out calling  the  attention  of  the  court  to  the  fact  that  a  bond 
had  not  been  given.  Doubtless  he  conceded  the  power  of  the 
court  to  allow  an  amendment,  and  believed  that  the  bond 
already  given  under  the  first  petition  would  serve  under  the 
new.  The  objection  was  in  the  nature  of  a  plea  in  abate- 
ment, and  I  think  it  was  waived. 

It  is  objected  that  no  sufficient  adjudication  was  made  and 
that  it  has  never  been  entered. 

The  adjudication  is  complete  in  form  and  substance.  It 
states  that  all  the  allegations  in  the  amended  petition  are 
true,  and  that  Clarke  was  on  the  fourteenth  day  of  Septem- 
ber, 1891,  and  ever  since  has  been,  and  still  is,  insolvent 
The  adjudication  then  proceeds  unnecessarily  to  add  as  a 
conclusion  of  law  that  Clarke  was,  on  the  fourteenth  day  of 
September,  1891,  an  insolvent  debtor.  This  is  what  the  peti- 
tioner calls  the  adjudication.  The  document  is  one,  and 
whether  the  court  says  it  "finds"  or  "adjudges"  or  "decrees" 
or  "considers"  is  immaterial.  Formal  findings  were  not  re- 
quired, and  it  is  sufficient  if  the  court  by  order  adjudges  the 
respondent  in  such  proceeding  insolvent,  as  required  by  stat- 
ute. 

The  clerk  did,  however,  make  an  entry  of  an  order  in  his 

minutes.  It  is  too  brief — ^a  trouble  not  infrequent  in  cleri- 
cal work.  After  the  title  it  is:  "This  matter  having  been 
heretofore  submitted  to  the  court  for  consideration  and  de- 
cision, and  now  the  court  having  fully  considered  the  same, 
it  is  ordered  that  Alfred  Clarke  be,  and  he  is  adjudged  and 
declared  to  be,  an  insolvent  debtor."  From  this  order  so 
defectively  entered  Clarke  appealed  to  this  court,  and  the 
order  was  affirmed.  Perha|>s  the  court,  as  in  the  case  of 
Miller  v.  Lux,  100  Cal.  609,  considered  itself  justified  in 
looking  to  the  entire  record,  including  the  findings.  It  is 
there  said  that,  though  findings  are  not  required,  still  if 
made  they  constitute  a  part  of  the  judgment-roll. 

No  other  entry  than  the  minutes  of  the  court  was  required. 
{In  re  B.lythe  Estate,  110  Cal.  229.) 
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The  adjudication  is  but  an  interlocutory  order  from  which 
an  appeal  is  specially  provided. 

It  should  have  been  entered  in  the  minutes,  and  an  in- 
formal entry  of  it  was  made.  Even  if  it  be  considered  a 
judgment,  and  the  attempted  appeal  from  it  was  inefiFectual, 
the  fact  that  it  was  not  entered  does  not  render  it  invalid. 
{Estate  of  Cook,  83  Cal.  415;  Marshall  v.  Taylor,  97  Cal. 
422.) 

Petitioner  contends  that  there  was  not  suflScient  showing 
before  the  superior  court  to  justify  the  issuance  of  the  citation 
to  him.  Upon  habeas  corpus  the  burden  is  upon  the  petitioner 
to  show  that  a  restraint  which  is  apparently  legal  is  not  so. 
The  commitment  states  facts  sufficient  to  authorize  the  cita- 
tion and  there  is  no  proof  upon  the  subject. 

The  examination  was  postponed  from  day  to  day,  and 
finally  Clarke  failed  to  be  present  at  the  appointed  time.  An 
order  was  served  on  him  requiring  him  to  appear  and  show 
cause  why  he  should  not  be  punished  for  a  contempt  in 
refusing  to  appear.  He  showed  cause  by  a  written  statement 
challenging  the  jurisdiction  of  the  court.  This  was  taken 
under  advisement  by  the  court  and  finally  overruled,  and  the 
petitioner  was  adjudged  guilty  of  a  contempt  and  was  com- 
mitted for  one  day  and  until,  et  cetera. 

He  now  contends  that  he  should  have  been  present  in  per- 
son. His  showing  in  response  to  the  order  was  heard  and  con- 
sidered, and  this  was  his  own  chosen  method.  He  will  not  be 
heard  to  say  he  was  not  present. 

The  sentence  was  objected  to  because  it  provides  for  an  im- 
prisonment for  a  definite  term  of  one  day.  It  is  contended 
that  he  could  only  be  imprisoned  until  he  would  consent  to 
testify.  I  think  this  is  a  mistake,  but  if  not  the  illegal  part  is 
void. 

The  portion  not  inflicting  a  punishment  is  not  within  the 
rule  declared  in  Ex  parte  Kelly,  65  Cal.  154.  To  strike  out 
the  direction  that  he  be  imprisoned  for  one  day  would  vacate 
the  entire  punitive  part  of  the  order.  Had  he  consented  dur- 
ing the  day  to  testify,  he  might  then  have  raised  the  point. 

I  cannot  see  that  the  voluntary  proceedings  by  which  peti- 
tioner claims  to  have  been  discharged  as  an  insolvent,  if 

proven  here,  as  they  were  not,  could  help  the  petitioner.  Such 
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a  discharge  might  in  a  proper  case  be  pleaded  in  bar,  but 
the  fact  would  not  deprive  the  court  in  which  the  other  pro- 
ceeding is  pending  of  jurisdiction. 
The  prisoner  is  remanded. 

Harrison,  J.,  McFarland,  J.,  Van  Dyke,  J.,  Garoutte,  J., 
and  Henshaw,  J.,  concurred. 


[L.  A.  No.  691.     Department  One.— July  18,   1899.] 
In  the  Matter  of  the  Estate  of  JOHN  B.  PACKER,  Deceased. 

'  Estates  of  Deceased  Pebsons — Sale  of  Realty  fob  Benefit  of 
Heibs — Vested  Rights — CJonstitutional  Law. — ^Upon  the  dcatb 
of  the  ancestor,  the  heirs  become  at  once  vested  with  the  full 
property  in  his  real  estate,  subject  only  to  liens  or  burdens  then 
existing  or  created  by  statutes  then  in  force;  and  the  legislature 
has  no  constitutional  power,  by  a  subsequent  enactment,  to  in- 
terfere with  the  vested  rights  of  the  heirs  tp  dispose  of  their 
own  property,  by  authorizing  a  sale  of  the  realty  to  be  made  by 
an  executor  or  administrator  solely  for  the  benefit  of  the  heirs, 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  for  the  sale  of  the  real  estate  of  a  deceased  per- 
son.   W.  H.  Clark,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  Burdette,  for  Appellant. 

Charles  L.  Batcheller,  for  Respondent. 

CHIPMAN,  C. — Pending  administration  of  the  above-en- 
titled estate  the  administrator  filed  his  petition  praying  for  an 
order  to  sell  certain  real  property  belonging  to  the  estate  "on 
the  ground  that  it  was  for  the  advantage,  benefit  and  best  in- 
terests of  the  estate  and  those  interested  therein,"  setting 
forth  in  detail  "in  what  way  an  advantage  and  benefit  would 
accrue  to  the  estate,  and  those  interested  therein,  by  such 
sale."  An  order  was  duly  made  reciting  the  substance  of 
the  petition  and  fixing  the  time  and  place  for  its  hearing. 
This  order  was  duly  published  as  required  by  law.  Upon 
the  hearing  proofs  in  support  of  the  petition  were  submitted, 
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and  no  one  interested  in  the  estate  opposed  the  application. 
The  sale  was  ordered  and  made  in  due  course,  and  was  duly 
confinned  after  hearing  of  returns  of  account  of  sale  and 
upon  due  notice.  The  surviving  wife  of  deceased,  one  of  the 
heirs  at  law,  appeals. 

The  petition  showed  that  there  were  no  debts,  expenses,  or 
charges  of  administration  to  be  met,  and  that  the  only  ground 
for  the  order  was  as  above  stated.  Section  1537  of  the  Code 
of  Civil  Procedure,  as  amended  in  1893,  reads :  ''And  if  said 
order  for  sale  of  real  estate  is  petitioned  for  on  the  ground 
that  it  is  for  the  advantage,  benefit,  and  best  interests  of  the 
estate  and  those  interested  therein   that  a  sale  be  made,  the 

petition must  set  forth  in  what  way  an  advantage  or 

benefit  would  accrue  to  the  estate,  and  those  interested,  by 
such  sale,"  et  cetera.  Section  1538  of  the  Code  of  Civil  Pro- 
cedure provides  as  follows:  "If  it  appears  to  the  court  or 
judge,  from  such  petition,  that  it  is  necessary,  or  that  it  would 
be  for  the  advantage,  benefit  and  best  interests  of  the  estate 
and  those  interested  therein,  to  sell  the  whole  or  some  portion 
of  the  real  estate  for  the  purposes  and  reasons  mentioned  in 
the  preceding  section,  or  any  of  them,  such  petition  must  be 
filed,  and  an  order  thereupon  made"  directing  all  persons  in- 
terested to  appear  and  show  cause,  et  cetera,  at  a  time  and 
place  specified.  Section  1542  of  the  Code  of  Civil  Procedure 
authorizes  the  court  to  order  the  sale  if  the  allegations  of  the 
petition  are  sustained  by  the  proofs.  Sections  1543  and  1544 
relate  to  the  same  matters. 

Appellant  relies  upon  the  case  of  Brenham  v.  Story  39  Cal. 
179.  (Citing,  also,  Pryor  v.  Downey,  50  Cal.  409;  19  Am. 
JR-ep.  656;  McNeil  v.  Congregational  Soc,  66  Cal.  110;  Smith 
■^  OlTnstead,  88  Cal.  582;  22  Am.  St.  Rep.  336;  Bates  v. 
Howard,  105  Cal.  173;  and  some  other  cases;  also,  2 
Woerner's  American  Law  of  Administration,  sees.  469,  470.) 

In  Brenham  v.  Story,  supra,  an  act  of  the  legislature  ap- 
proved April  15,  1861  (Stats.  1861,  p.  152),  authorized  the 
administrator  of  Charles  White,  deceased,  "to  sell  at  public 
or  private  sale,  at  his  discretion,  and  without  having  first  ob- 
tained an  order  of  the  probate  court  therefor,  the  whole  or 
any  portion  of  the  real  estate,  or  any  right,  title,  or  interest 
therein,  claimed,  held,  or  owned  by  the  said  Charles  White, 
at  the  time  of  his  derih,  as  in  the  judgment  of  such  ad- 

Digitized  by  LjOOQIC 


398  Estate  of  Packer.  [125  Cal. 

ministrator  will  best  promote  the  interests  of  those  entitled  to 
said  estate."  This  act  was  amendatory  of  section  1  of  an  act 
approved  April  6, 1860.  (Stats.  1860,  p.  148.)  Other  sections 
of  the  act  of  1860  required  the  administrator  to  report  the 
sale  to  the  court  for  approval  and  empowered  the  court  to 
act  ex  parte  on  the  report,  and  made  no  provision  for  notice 
of  any  hearing  on  the  report.  Upon  such  approval  of  the 
court  the  administrator  was  authorized  to  make  a  deed.  This 
was  a  special  act  passed  after  the  death  of  the  intestate.  The 
general  law  then  was  much  the  same  as  now,  and  authorized 
the  sale  of  real  estate  for  the  purpose  of  making  payment  of 
family  allowance,  debts  of  the  decedent,  or  the  debts,  ex- 
penses, or  charges  of  administration  or  legacies,  but  the  gen- 
eral law  did  not  then  provide  for  a  sale  of  real  estate,  there 
being  no  such  charges,  whenever,  in  the  judgment  of  the 
administrator,  the  sale  would  best  promote  the  interest  of 
those  entitled  to  the  estate.  This  latter,  however,  was  what 
the  legislature  undertook  to  do  by  special  act,  after  the  death 
of  the  ancestor.  The  court  said:  **Upon  the  death  of  the 
ancestor  the  heir  becomes  vested  at  once  with  the  full  prop- 
erty, subject  to  the  liens  we  have  mentioned  (the  debts,  et 
cetera) ;  and,  subject  to  these  liens  and  the  temporary  right 
of  possession  of  the  administrator,  he  may  at  once  sell  and 
dispose  of  the  property,  and  has  the  same  right  to  judge  for 
himself  of  the  relative  advantages  of  selling  or  holding  that 
any  other  owner  has.  His  estate  is  indefeasible,  except  iu  sat- 
isfaction of  these  prior  liens,  and  the  legislature  has  no  more 
right  to  order  a  sale  of  his  vested  interest  in  his  inheritance, 
because  it  will  be,  in  the  estimation  of  the  administrator  and 
the  probate  judge,  for  his  advantage,  than  it  has  to  direct  the 
sale  of  the  property  of  any  other  person  acquired  in  any  other 
way."  Respondent  misconceives  the  controlling  principle  of 
the  case  in  placing  it  on  the  fact  "that  in  passing  the  act  the 
legislature  usurped  judicial  functions."  The  decision  rests 
upon  the  want  of  power  to  order  the  sale  after  the  title  had 
vested  in  the  heirs  except  for  the  purposes  provided  by  the 
law  in  force  at  the  death  of  the  ancestor.  In  the  Ciisc  before 
us,  decedent  died  July  10,  1891,  while  a  resident  of  this  state, 
and  letters  were  duly  issued  to  respondent  as  administrator 
in  May,  1892.  The  act  under  which  the  sale  was  ordered  and 
made  was  approved  March  23,  1893.    (Stats.  1893,  p.  212.) 
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Whether  the  law  is  constitutional  as  applied  to  the  property 
of  decedents  who  have  died  since  the  passage  of  the  act,  is  a 
question  not  presented,  and  need  not  be  considered  or  decided. 
But  we  think  the  precise  question  here  involved  was  decided 
in  Brenham  v.  Story,  supra,  adversely  to  respondent's  con- 
tention and  must  rule  this  case.     The  principle  there  laid 
down,  that  upon  the  death  of  the  ancestor  the  heir  at  once 
becomes  vested  with  the  full  property  subject  only  to  liens 
then  existing,  or  created  by  statute  then  in  force,  has  never 
been  questioned  by  the  court.     (See  Smith  v,  Olmstead,  88 
Cal.  582 ;  22  Am.  St.  Rep.  336 ;  Bates  v.  Howard,  supra,  anC 
many  other  cases  that  might  be  cited.)    It  is  true,  as  we  are 
reminded  by  respondent,  that  in  the  Brenham  case  the  court 
said,  "the  right  of  an  heir  to  his  inheritance  depends  upon 
positive  law,  and  it  is  not  a  natural  or  an  absolute  right.    It 
is  competent  for  the  legislature  to  change  the  rule  of  in- 
heritance, or  to  restrict  the  testamentary  power.    It  may  pro- 
vide, as  it  has  done,  that  the  heir  or  devisee  shall  take  sub- 
ject to  certain  burdens,  as  the  payment  of  the  debts,"  et 
cetera.    But  this  is  far  from  saying  that  the  legislature  may, 
as  was  attempted  in  that  case,  after  the  title  had  vested  in 
the  heir,  empower  the  administrator  to  sell  the  inheritance 
for  purposes  not  authorized  at  the  time  the  title  vested  and  to 
which  it  was  not  subject  when  it  vested.    Respondent  cites 
Cooley's  Constitutional  Limitations  and  some  cases  in  sup- 
port of  the  power.     These  may  be  worthy  of  consideration 
when  a  case  arises  under  the  statute  where  the  decedent  has 
died  since  the  enactment  of  the  amendments,  but  they  do 
not  convince  us  of  any  unsoundness  in  the  principles  stated  in 
Brenham  v.  Story,  supra.     The    statute    authorizing    the 
mortgaging  of  estates,  to  which  our  attention  is  called,  rests 
upon  the  principle  that  the  mortgage  provides  for  the  pay- 
ment of  liens  existing  under  the  law  or  likely  to  arise  there- 
under. 

Respondent  presents  reasons  in  support  of  the  statute  as 
applicable  to  estates  where  the  decedent  died  after  the  passage 
of  the  law,  but,  as  we  have  said,  that  question  does  not  neces- 
sarily arise  here  and  ought  not  to  be  decided  until  it  does 
arise ;  any  expression  of  opinion  upon  it  now  would  be  obiter. 

We  advise  that  the  order  be  reversed. 
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Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
reversed.  Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[S.  F.  No.  912.    Department  Two.— July  18,  1899.1 

THOMAS  GRAVES,  Respondent,  v,  J.  R.  HEBBRON,  Ap- 
pellant. 

ACTIOW     TO     QUDET     TTTLB — BOUNDARY     BeTWEEW      SECTIONS — ^FOBMFS 

Judgment  in  Ejectment. — In  an  action  to  quiet  title  brought  l«y 
a  patentee  of  a  quarter-section  of  land  against  a  patentee  of  ad- 
joining land  in  another  section,  involving  the  location  of  tliu 
boundary  line  of  the  government  survey  between  the  sections,  » 
former  judgment  in  an  action  of  ejectment  brought  by  the  de- 
fendant against  the  plaintiff,  settling  the  location  of  the  same 
boundary  line  in  favor  of  the  defendant,  is  admissible  ngainst  the 
plaintiff  as  a  former  adjudication  of  the  subject  matler,  though  at 
the  time  of  the  trial  and  judgment  the  plaintiff  was  nut  a  patentee 
of  the  quarter-section,  but  held  a  pre-emption  receipt  therefor 

Id.— Effect  of  Pre-emption  Receipt— Boundaries  not  Affectted  b\ 
Patent. — One  holding  a  quarter-section  of  surveyed  government 
land,  under  a  final  pre-emption  receipt  entitling  him  to  a  pntent 
therefor,  ac(]uires  no  new  or  greater  right  by  his  patent  describing 
the  same  land  described  in  the  receipt,  so  far  as  the  boundaries 
of  his  land  are  concerned.  Uis  final  receipt  is  prima  facie  evi- 
dence of  ownership,  and  is  a  "certificate  of  purchase,*'  within  tb«; 
meaning  of  section  1925  of  the  Code  of  Civil  Procedure. 

Id." -Certainty  of  Former  Judgment — Extrinsic  Evidence. — In  order 
to  the  operation  of  the  former  judgment  as  an  estoppel,  it  muM 
appear  either  upon  the  face  of  the  record  or  be  shown  by  extrinsic 
evidence  that  the  precise  question  involved  was  raised  and  de- 
termined in  the  former  action;  and  where  there  is  imcertainty 
in  the  record  of  the  former  action  of  ejectment,  extrinsic  cvidep<-e 
is  admi«isible  to  show  that  the  boundary  lines  involved  in  the  pre?* 
ent  action  were  in  fact  fixed  and  determined  in  the  former  action 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denying  a  new  trial.    W.  G.  Lorigan,  Judge. 
The  facts  are  stated  in  the  opinion. 

H.  V.  Morehouse,  and  F.  J.  Hambly,  for  Appellants. 
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Renison  &  Jones,  A.  S.  Kittredge,  and  W.  A.  Kearney,  for 
Respondent. 

CHIPMAN,  C. — Action  to  quiet  title  to  a  certain  tract  of 
land  situated  in  Monterey  county.  Plaintiflf  had  judgment. 
Defendant  appeals  from  the  order  denying  his  motion  for  a 
new  trial.  The  land  in  question  is  a  piece  of  about  thirteen 
acres  which  defendant  claims  lies  in  the  northwest  quarter  of 
the  northwest  quarter  of  section  29,  township  15,  south, 
range  6  east,  but  which  plaintiflf  contends  is  part  of  the  north- 
east quarter  of  section  30  of  that  township,  Plaintiflf  de- 
scribes in  his  complaint  the  particular  tract  by  metes  and 
bounds.  Pefendant  denied  plaintiflf's  title  and  alleged  title  in 
himself.  Defendant,  by  way  of  separate  answer,  avers  that 
he  commenced  an  action  December  31, 1884  (entitled  Heb- 
bron  V.  Graves)  against  plaintiflf  in  thia  action  "for  the  recov- 
ery of  the  possession,  claiming  to  be  the  owner  thereof  and 
seized  in  fee  and  entitled  to  possession  of  the  following  de- 
scribed land";  then  follows  the  description  of  certain  land 
lying  in  sections  19,  20,  and  29  of  said  township,  as  to  which 
defendant  avers  that  the  title  was  then  involved,  and  also 
that  the  location  of  the  line  dividing  sections  19  and  20  and 
sections  29  and  30,  running  north  and  south,  and  the  loca- 
tion of  the  comer  common  to  sections  19,  20,  29,  and  30  were 
involved  and  litigated;  and  averring  that  it  was  admitted  by 
Graves  at  the  trial  of  said  action  of  Hebbron  v.  Graves,  that, 
if  the  boundary  line  between  sections  19  and  20  and  29 
and  30  was  situated  and  located  as  claimed  by  Hebbron, 
then  that  Hebbron  was  entitled  to  judgment  for  the  lands  de- 
scribed in  his  complaint ;  that  to  entitle  plaintiflf  in  this  action 
to  recover  "the  said  Une  running  north  and  south  between 
said  sections  29  and  30  must  be  removed  nearly  eight  chains 
further  east  than  as  located,  fixed,  and  determined,  adjudged 
and  decreed  by  the  judgment  in  the  said  suit  of  the  said  Heb- 
bron against  the  said  Graves,  and  the  common  comer  to  sec- 
tions 19  and  20,  29  and  30  must  be  removed  six  and  eighty- 
four  one-hundredths  chains  east  of  where  the  same  was  locat- 
ed, fixed,  determined,  adjudged,  and  decreed  in  the  said  judg- 
ment of  the  said  Hebbron  against  the  said  Graves,  duly  given 
CXXV.    Gal.— 26 
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and  made  by  the  said  superior  court  aforesaid" ;  that  if  the 
line  and  common  corner  referred  to  remain  as  determined  in 
that  action,  then  plaintiff  in  this  action  has  no  right,  title,  or 
interest  in  the  premises  sued  for;  averred  that  the  defendant 
Graves  appealed  from  the  judgment  and  from  the  order  de- 
nying new  trial  to  the  supreme  court,  where  the  judgment 
and  order  were  affirmed. 

Plaintiff  introduced  the  patent  of  the  United  States,  dated 
April  14,  1890,  to  the  northeast  quarter  of  section  30 ;  a  wit- 
ness testiRed  that  the  land  in  question  is  part  of  the  northeast 
quarter  of  section  30.  Plaintiff  thereupon  rested.  Defend- 
ant showed  title  to  the  northwest  quarter  of  the  northwest 
quarter  and  the  east  half  of  the  northwest  quarter  of  section 
29.  It  was  stipulated  that  the  transcript  on  appeal  in  Heb- 
bron V.  Graves  might  be  offered  and  introduced  in  evidence 
for  the  same  purposes  and  'Ho  the  same  effect  as  the  original 
record  might  be  introduced,  if  the  same  were  presented" ;  and 
the  transcript  in  that  case  is  set  out  in  the  transcript  in  this 
case.  It  contains  the  judgment-roll,  statement  of  the  case,  the 
evidence  at  the  first  trial,  the  steps  taken  to  appeal — in  short, 
the  entire  record  on  appeal.  Defendant  offered  the  transcript, 
as  counsel  stated,  for  the  purpose  of  showing  that  the  parties 
were  the  same  as  here,  and  to  show  that  the  land  involved 
was  the  same,  and  that  the  object  was  to  settle  the  boimdary 
lines  between  the  lands  of  the  parties,  the  location  of  the  cor- 
ner common  to  sections  19,  20,  29,  and  30,  and  that  counsel 
would  follow  up  the  offer  by  showing  that  the  appeal  was  per- 
fected and  the  judgment  of  the  lower  court  affirmed,  and  that 
"the  controversy  here  is  precisely  the  same  controversy  as  in 
that  suit."  Plaintiff  objected  to  the  judgment-roll  on  the 
ground  of  its  immateriality,  irrelevancy,  and  incompetency, 
and  on  the  same  ground  objected  to  the  admission  of  the 
statement  of  the  case,  part  of  the  transcript;  and  it  is  now 
claimed  by  respondent  that  the  statement  is  not  properly  part 
of  this  record,  and  cannot  be  considered  because  there  was  no 
distinct  ruling  upon  both  of  his  objections.  Some  discussion 
ensued  upon  the  objection,  in  which  the  court  took  part,  and 
counsel  for  plaintiff  stated  as  follows :  "Our  principle  objec- 
tion is  that  it  is  apparent  from  the  inspection  of  the  record 
itself  (the  transcript)  that  the  judgment-roll  was  made  up 
and  that  judgment  was  entered  long  prior  to  the  title  which 
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we  are  now  litigating."  In  ruling  upon  the  matter  the  judge 
said,  among  other  things:  "I  do  not  see  that  the  judgment, 
as  against  the  party  not  holding  the  title,  can  be  availed  of 
as  against  a  subsequent  patent  from  the  United  States  govern- 
ment for  the  land The  party  under  his  patent  has  to 

go  upon  the  ground  and  ascertain  the  stakes,  and  determine 
where  his  boundaries  are,  and  the  only  right  to  put  in  contro- 
versy the  boundaries,  the  survey  of  the  United  States  govern- 
ment, exists  under  the  patent,  and  any  prior  litigation  in 
which  that  question  is  put  in  controversy,  if  it  is  decided  ad- 
versely to  him  as  to  the  limits  of  his  possession  under  the 
patent,  I  do  not  think  can  be  asserted  in  a  subsequent  action, 
and  the  offer  of  the  judgment-roll  will  be  denied  upon  that 
ground."  It  is  manifest  from  the  colloquy  which  ensued 
upon  the  oflFer,  between  respective  counsel  and  the  court,  and 
the  remarks  of  the  court  when  the  ruling  was  made,  that  the 
point  under  discussion  w^as  as  stated  by  plaintiff's  counsel  and 
quite  fully  discussed  by  the  court  from  which  the  quotations 
above  are  taken.  When  the  court  ruled  out  the  judgment- 
roll  it  practically  ruled  against  the  whole  transcript.  Having 
excluded  the  judgment-roll,  the  statement  went. with  it.  It, 
perhaps,  would  have  been  well  for  the  defendant's  counsel  to 
ask  a  ruling  also  as  to  the  statement,  inasmuch  as  there  was 
a  separate  objection  to  it;  but  we  are  unwilling,  in  view  of 
the  circumstances  as  they  occurred,  to  hold  that  we  cannot 
look  to  the  statement  here  as  part  of  the  offer.  It  appeared  in 
evidence  that,  prior  to  the  action  of  Hebbron  v.  Graves, 
Graves  held  the  northeast  quarter  of  section  30  by  an  original 
homestead  entry,  which  before  commencement  of  the  action, 
he  had  commuted  t«  a  pre-emption  claim  and  had  made  final 
payment  to  the  government  ana  held  a  final  pre-emption  re- 
ceipt entitling  him  t«  patent.  At  that  time  Heboron  had 
patent  to  the  northwest  quarter  of  the  northwest  quarter  of 
section  29,  and  other  lands. 

In  support  of  the  ruUng  of  the  court  respondent  relies  upon 
Amesti  v.  Castro,  49  Cal.  325,  and  refers  also  to  Caperton  v. 
Schmidt,  26  Cal.  479 ;  85  Am.  Dec.  187.  In  the  first  of  these 
eases  the  question  arose  between  two  claimants  of  contiguous 
Mexican  grants,  title  to  both  of  which  was  inchoate  at  the 
time  the  judgment  pleaded  in  bar  was  entered.   In  that  action 

*      Digitized  by  VjOOQIC 


404  Graves  v.  IIebbron.  [125  Cal. 

the  executors  of  Castro  sued  in  ejectment  to  recover  from 
Amesti  a  parcel  of  land,  to  which  both  claimed  title  under 
their  respective  grants,  and  Castro  recovered  judgment. 

Subsequently,  a  patent  was  issued  to  Amesti  which  includ- 
ed the  land  recovered  in  the  former  ejectment  suit.    Castro's 
grant  was  also  confirmed,  and  the  survey  excluded  from  his 
rancho  the  premises  recovered  in  the  ejectment  suit.    The 
claimants,  being  dissatisfied  with  the  survey,  caused  the  same 
to  be  returned  to  the  district  court  for  revision  under  the  act 
of  Congress  and  it  was  aj)pr()ved  and  became  final.     Subse- 
quently, the  heirs  of  Amesti  commenced  an  action  in  eject- 
ment to  recover  from  the  defendants  claiming  under  Castro 
the  same  lands  which  were  formerly  recovered  by  the  exe- 
ecutors  of  Castro.    The  only  defense  offered  was  the  judg- 
ment in  the  former  action  as  an  estoppel,  in  support  of  which 
the  judgment-roll  was  offered  and  was  excluded  by  the  trial 
court,  and  that  ruling  was  affirmed  here.    An  examination 
of  the  opinion  will  show  that  the  court  treated  Amesti's  title 
prior  to  confirmation  as  incipient  under  which  the  question 
of  the  boundaries  of  his  land  remained  undetermined,  and 
that  the  duty  later  on  of  definitely  fixing  the  boundarip- 
rested  first  with  the  Mexican  government  and  later,  by  treaty, 
with  the  United  States  government;  and  that  "it  alone,  or  it- 
properly  constituted  tribunals,  could  adjudicate  his  claim,  fix 
his  boundaries,    and  invest    him    with  perfect    title,"     Ii» 
Caperton  v.  Schmidt,  supra,  the  court  said:   The  estoppel  of 
a  verdict  and  judgment  is  necessarily  limited  to  the  rights  o' 
the  parties  as  they  exist  at  the  time  when  such  verdict  and 
judgment  are  rendered,  and  cannot  preclude  either  party 
from  showing  that  their  rights  have  been  varied  or  ex- 
tinguished at  a  subsequent  period.'' 

The  case  now  here  is  altogether  different  from  Amesti  v, 
Castro,  supra.  When  the  parties  acquired  their  rights  the 
surveys  had  been  made  and  the  boundaries  of  the  land  had 
been  determined  by  the  government.  Graves  had  a  clear 
right  to  the  northeast  quarter  of  section  30,  and  could  then 
go  and  find  his  land  by  the  survey  as  already  made,  and  he 
pre-empted  the  land  according  to  this  survey ;  and  this  was 
true  as  to  Hebbron's  title.  So  far  as  the  boundaries  of  his 
land  were  concerned  Graves  acquired  no  new  or  greater  right 
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by  his  patent  than  he  would  have  had  under  his  final  receipt. 
His  final  receipt  was  prima  facie  evidence  of  ownership  of  the 
land  and  was  a  "certificate  of  purchase"  within  the  meaning 
of  section  1925  of  the  Code  of  Civil  Procedure.  ^(Witcher  v. 
Conklin,  84  Cal.  499.)  The  land  as  then  surveyed  could  not 
thereafter  be  sold  by  the  government  nor  thrown  open  to  pre- 
emption by  another.  {Witcher  v.  Conklin,  supra.)  His  re- 
ceipt entitled  him  to  a  patent  by  the  same  description  as  given 
in  the  receipt,  and  in  fact  the  patent  so  describes  the  land. 
It  was  held  in  Byers  v.  Neal,  43  Cal.  210,  where  judgment  for 
the  possession  of  a  quarter  section  of  land  was  rendered 
against  one  after  he  had  proved  up  and  paid  for  his  land, 
under  the  pre-emption  laws  of  the  United  States,  and  subse- 
quent to  the  rendition  of  the  judgment  had  received  a  patent 
for  it,  that  the  judgment  was  conclusive  and  barred  his  rights 
in  a  subsequent  action.  It  may  be  doubted  whether  the 
learned  trial  judge  was  correct  as  to  the  question  of  title  if 
that  alone  had  been  litigated-,  for  Byers  v.  Neal,  supra,  seems 
to  hold  otherwise;  but  upon  this  point  it  is  not  necessary  to 
express  an  opinion.  As  to  the  question  of  boundary,  however, 
we  think  the  court  was  in  error  in  holding  that,  although 
formerly  litigated  and  decided  against  him  when  he  held  only 
a  final  receipt,  the  pre-emptor  ( plain tiflp)  could  again  litigate 
the  same  issue  with  the  same  party  after  he  had  obtained  his 
patent.  And  so  it  may  be  said  of  the  remarks  quoted  from 
Caperton  v.  Schmidt,  supra.  So  far  as  the  question  of  bound- 
aries is  involved  here,  the  rights  of  the  parties  are  precisely 
the  same  as  when  the  question  first  arose.  Their  rights  as 
they  then  existed  have  not  been  "varied  or  extinguished." 

It  is  not  claimed  by  respondent  that  there  was  error  or 
fraud  in  the  original  survey,  nor  was  it  claimed  by  him  that 
his  patent  called  for  any  land  different  from  that  described 
in  his  final  receipt,  nor  that  the  land  claimed  in  this  action 
was  different  from  the  land  claimed  in  the  former  action 
The  subject  matter  of  the  action  and  the  parties  tv-ere  adnnt- 
tedly  the  same,  and  it  is  now  contended  by  appellant  that  the 
location  of  the  line  between  sections  19  and  20  and  the  corner 
common  to  sections  19,  20,  29,  and  30  had  to  be  determined 
in  that  action  before  the  court  could  determine  which  of  the 
parties  owned  the  land  in  dispute.  Manifestly,  the  trial  court 
in  this  action  so  regarded  the  matter,  but  as  it  held  that  plain- 
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tiff  Y/BB  not  precluded  from  maintaining  the  action,  notwith- 
standing the  former  adjudication,  because  he  had  subse- 
quently obtained  a  patent  to  his  land,  he  held  with  entire 
consistency  that  the  judgment-roll  was  immaterial  and  irrel- 
evant. Indeed,  any  evidence  tending  to  prove  former  adjudi- 
cation would  have  been  equally  irrelevant  if  the  position  of 
the  court  had  been  correct.  For  like  reason,  the  court  refused 
to  admit  evidence  of  a  witness  called  to  prove  that  the  land 
inclosed  and  occupied  by  defendant  and  now  involved  is  tlie 
same  land  as  that  recovered  imder  the  former  judgment  as 
surveyed  and  located  by  the  county  surveyor  who  was  a  wit- 
ness in  the  former  action.  While  it  is  true,  as  contended  by 
respondent,  that  this  witness,  imder  the  statement  of  counsel 
for  appellant  that  the  evidence  was  offered  solely  to  support 
his  plea  in  bar,  could  not  testify  as  to  facts  other  than  such 
as  appeared  at  the  former  trial,  we  think  the  evidence  of- 
fered was  directed  to  the  facts  shown  at  that  trial.  The  court 
ruled  the  evidence  out,  no  doubt,  because  no  matter  what 
the  facts  then  were  the  subsequent  patent  gave  plaintiff  a 
new  cause  of  action.  We  think  this  conclusion  of  the  court 
was  erroneous  and  entitles  appellant  to  a  new  trial,  for  it  goes 
to  the  very  essence  of  the  case. 

But  it  is  urged  that  the  judgment  relied  upon  by  defend- 
ant is  uncertain,  ambiguous,  and  indefinite,  and  cannot  con- 
stitute an  estoppel.  (Citing  People  v.  Frank,  28  Cal.  507 ; 
Ferrea  v,  Chabot,  63  Cal.  564.)  In  the  latter  of  these  cases 
it  is  said,  quoting  from  Russell  v.  Place,  94  U.  S.  606:  **A 
judgment  of  a  court  of  competent  jurisdiction,  upon  a  ques- 
tion directly  involved  in  one  suit,  is  conclusive  as  to  that 
question  in  another  suit  between  the  same  parties;  but  to 
this  operation  of  the  judgment  it  must  appear,  either  upon 
the  fate  of  the  record,  or  be  shown  by  extrinsic  evidence,  that 
tlie  precise  question  was  raised  and  determined  in  the  former 
suit  If  there  be  any  uncertainty  on  this  head  in  the  rec- 
oni  the  whole  subject  matter  of  the  action  will  be  at  large 
and  open  to  new  contention,  unless  this  uncertainty  be  re- 
>i**ved  by  extrinsic  evidence  showing  the  precise  point  in- 
jlved  and  determined." 

We  have  carefully  examined  the  pleadings  and  the  judg- 
ment in  the  former  action.    It  would  occupy  much  space,  we 
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think  unnecessarily,  to  give  the  various  descriptions  there 
found.  Suffice  it  to  say  that  there  is  some  uncertainty  in  the 
calls  of  the  judgment.  But  looking  to  the  pleadings  in  that 
action  and  the  evidence  found  in  the  transcript  and  to  the 
pleadings  in  this  action,  together  with  the  offer  at  the  trial 
to  follow  up  the  judgment  with  proof  that  in  fact  the  bound- 
ary lines  now  involved  were  in  the  former  action  fixed  and 
determined,  we  think  the  court  erred  in  excluding  the  testi- 
mony. Defendant  did  not  rely  alone  on  the  fact  of  the  judg- 
ment, but  he  also  relied  upon  the  extrinsic  evidence  con- 
tained in  the  transcript  and  upon  what  he  expected  to  show 
otherwise  to  establish  the  allegations  of  his  answer.  The 
evidence  contained  in  the  transcript  in  connection  with  the 
other  extrinsic  evidence  offered  was  certainly  admissible  to 
show  what  appellant  claimed  was  the  fact;  and^  inasmuch 
as  the  ruling  of  the  court  not  only  excluded  the  transcript  but 
would  have  excluded  any  and  all  evidence  tending  in  the 
same  direction,  and  was  an  erroneous  ruling,  we  think  a  new 
trial  is  called  for  and  should  be  granted.  What  may  be  the 
result  of  this  evidence  it  is  not  our  purpose  to  indicate. 

It  is  advised  that  the  order  be  reversed. 

Britt,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  reversed.  Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 


[S.  F.  No.  992.    Department  Two.— July  21,  1899.] 

SANTA  ROSA  NATIONAL  BANK,  Appellant,  v.  J.  C. 
BARNETT  et  al.,  Respondents. 

Corporations — ^Liabiutt  of  Stockholdebs — Indebtedness  to  Bank 
— Ovkb-Dbafts — ^NoTE — Statute  op  Limitations. — ^A  corporation 
is  liable  upon  an  implied  promise  to  pay  over-drafts  to  a  bank 
when  made;  and  its  stockholders  are  liable  on  the  indebtedness 
thus  accruing  to  the  bank,  upon  the  daily  balances  against  the 
corporation  shown  by  the  account.  A  note  given  in  renewal  or 
extension  of  the  indebtedness  of  the  corporation  for  over-drafts 
cannot  operate  to  renew  or  extend  the  liability  of  the  stockholders, 
or  prevent  the  statute  of  limitations  from  running  against  it.  ^ 
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Id. — General  Deposits  Anm  0veb-I>baft8 — ^Pbesumption  of  Pay- 
ment— ^Account  not  Mutual. — General  deposits  made  by  the 
corporation  in  a  bank  to  which  it  is  indebted  for  over-drafts,  of 
sums  not  greater  than  the  balance  of  indebtedness,  are  pre- 
sumed to  be  made  as  payments  thereupon,  and  do  not  make  the 
account  mutual,  open  and  current,  within  the  statute  of  limita- 
tions. The  fact  that  the  account  started  with  a  credit  caimot 
alter  the  nature  of  the  indebtedness  for  over-drafts,  now  render  the 
account  of  such  indebtedness  and  of  payments  thereupon  a  mutual, 
open  and  current  account. 

Id. — Limitations  of  Stookholdebs'  Liabilitt — Constitutional  Law. 
— Section  359  of  the  Code  of  Civil  Procedure,  limiting  the  lia- 
bility ot  the  stockholders  of  corporations,  is  not  inconsistent  with 
section  3  of  article  XII  of  the  state  constitution,  imposing  such 
liability,  and  was  continued  in  force  by  section  1  of  article  XII 
of  the  constitution,  continuing  in  force  all  laws  not  inconsistent 
therewith. 

Id. — Construction  of  Code. — There  is  no  conflict  between  section  369 
of  the  Code  of  Civil  Procedure  and  section  300  thereof,  relating 
to  the  liability  of  directors  of  corporations,  or  section  348  tlicre- 
of.  relative  to  actions  against  persons  and  corporations  with  whom 
money  has  been  deposited. 

Id. — ^Amendment  of  Complaint — ^Discjretion — ^Ruling  Without  In- 
jury.— ^The  refusal  of  the  court  to  allow  the  complaint  to  be 
amended  to  conform  to  claimed  proof  that  the  indebtedness  evi- 
denced by  the  note  upon  which  the  stockholders  were  sued  was  for 
a  balance  due  upon  a  mutual,  open  and  current  account  between 
the  corporation  and  the  plaintiff  was  within  the  discretion  of  the 
court,  and  the  ruling  will  not  be  disturbed  if  no  abuse  of  discre- 
tion appears.  The  ruling  is  without  injury  where  the  evidence 
shows  that  the  cause  was  tried  as  fully  as  if  the  proposed  matter 
of  amendment  had  been  pleaded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County  and  from  an  order  denying  a  new  trial. 
S.  K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  M.  Swain,  and  Barham  &  Miller,  for  Appellant. 

Thomas  Eutledge,  A.  B.  Ware  and  W.  F.  Russell,  for 
Respondents. 

CHIPMAN,  C. — Action  to  enforce  the  personal  liability 
of  defendants  as  stockholders  in  Central  Street  Railway  Com- 
pany, a  corporation.  Defendants  pleaded  the  statute  of  limi- 
tations, and  upon  that  plea  had  judgment  except  as  to  the 
sum  of  $392.49,  for  which  plaintiff  had  judgment  against 
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defendants  for  the  proportionate  share  of  each.  Plaintiflf 
appeals  from  the  judgment  and  from  an  order  denying  mo- 
tion for  new  trial. 

The  court  found  that  defendants  were  stockholders  of 
the  railway  company;  that  from  and  after  May  28,  1891, 
and  until  December  4,  1892,  plaintiff  loaned  and  advanced 
the  company,  from  time  to  time,  large  sums  of  money,  which 
were  used  in  the  construction  of  its  railroad,  the  purchase 
of  material  for  equipment,  et  cetera;  during  this  time  the 
company  made  deposits  of  money  and  a  balance  of  account 
was  struck  nearly  every  month,  showing  the  amount  due 
from  the  company,  which  balance  on  December  4,  1892, 
was  $9,607.51 ;  on  December  6, 1892,  the  company,  by  resolu- 
tion, authorized  its  secretary  and  president  to  make  and  de- 
liver its  promissory  note  to  plaintiflf    for  the  amount   due 
plaintiflf,  and  this  note  was  executed  December  7,  1892,  for 
the  sum  of  $10,000  and  delivered  to  plaintiflf.    The  plaintiflf 
thereupon,  on  December  7th,  gave  the  company  credit  on 
plaintiflf's  books  for  $325.89,  that  sum  being  the  diflference 
between  the  overdraft  and  the  face  of  the  note  at  the  time  of 
the  credit ;  no  other  or  diflferent  consideration  was  given  for 
said  note;  that  $9,607.51  of  said  indebtedness  was  created 
and  existed  prior  to  December  4, 1892,  and  was  created  at  dif- 
ferent times  between  May  14,  1891,  and  December  4,  1892, 
and  said  sum  .was  included  in  and  made  part  of  the  sum 
agreed  to  be  paid  by  said  note  of  $10,000.  It  is  also  found  that 
this  note  was  renewed  June  7,  1894,  for  $9,000,  a  payment 
of  $1,000  having  been  previously  made  by  the  company, 
and  that  the  renewal  note,  which  is  the  note  set  up  in  the 
complaint,  included  the  same  sums  of  money  as  did  the 
original  note  of  December  7th.    As  conclusions  of  law  the 
court  found  that  the  sum  of  $9,607.51,  included  in  said  note, 
is  barred  by  the  statute  (Code  Civ.  Proc,  sees.  338,  359)  ; 
that  the  sum  of  $392.49  was  a  debt  created  by  the  company 
at  the  time  of  making  the  note  of  December  7,  1892,  and 
that  defendants  are  separately  liable  for  their  proportionate 
share  of  that  sum  and  no  more.    The  complaint  was  filed 
December  5,  1895,  one  day  more  than  three  years  after  the 
balance  of  $9,607.51  was  foimd  to  be  due  plaintiflf. 

1.  Appellant  claims  that  the  note  of  December  7th  was 
in  accordance  with  section  456  of  the  Civil  Code,  "and  be- 
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came  an  executory  contract  and  created  a  debt  for  which  the 
stockholders  became  liable"  (citing  C!onst.,  art.  XII,  sees.  2, 
3;  Hunt  v.  Ward,  99  Cal.  615;  37  Am.  St.  Rep.  87);  that 
a  new  debt  was  created  by  the  note  which  became  "dues  of 
a  corporation"  (see  constitution  cited),  and  the  statute  did 
not  begin  to  run  until  December  7th.  The  evidence  is,  that 
the  account  was  opened  with  plaintiff  by  William  Prindle, 
treasurer  of  the  Central  Street  Railway  Company.  The  passr 
book  used  by  Prindle  was  marked  on  the  inside  at  top  of 
first  page.  "Central  Street  Railway  Company  in  account  with 
the  Santa  Rosa  National  Bank,  1891,"  and  the  first  entry  in  it 
is  dated  May  14, 1891.  On  the  outside  of  the  book  was  marked, 
'Treasurer  of  Central  Street  Railway  Company  in  account 
with  the  Santa  Rosa  National  Bank."  It  was  shown  that 
these  indorsements  were  partly  written  by  the  president  and 
partly  by  the  cashier  of.  the  bank.  It  appears  that  the  asseas- 
ments  against  stockholders,  earnings  of  the  company,  and 
its  funds  generally,  went  to  the  credit  of  this  account,  and 
the  checks  or  drafts  against  it  were  generally  drawn  by  Prin- 
dle, the  treasurer,  but  the  bank  paid  as  checks  the  warrants 
drawn  by  the  president  and  secretary  of  the  company  on 
the  treasurer. 

It  is  clear  from  the  evidence  that  the  overdraft  indebted- 
ness was  treated  both  by  the  bank  and  the  company  as  the 
indebtedness  of  the  latter.  The  fact  that  the  account  was 
kept  in  the  name  of  the  treasurer  did  not  make  it  his  indi- 
vidual account  in  any  sense,  nor  was  it  so  in  fact.  The  ac- 
count shows  no  transactions  except  receipts  and  disburse- 
ments of  money  by  the  bank.  It  was  an  ordinary  running 
account,  such  as  is  common  with  depositors  in  a  bank.  There 
was  an  implied  promise  on  the  part  of  the  company  to  pay 
overdrafts  whenever  and  at  the  time  they  occurred  (Pauly, 
V.  Pauly,  107  Cal.  8 ;  48  Am.  St.  Rep.  98) ;  and  on  the  ac- 
count, as  balances  accrued  against  the  company,  there  was 
a  primary  liability  on  the  part  of  the  stockholders.  Suit 
could  have  been  brought  upon  this  account  upon  the  daily 
balances  as  shown  by  the  account.  A  liability  was  incurred 
as  shown  by  these  balances,  and,  unless  suit  was  brought 
within  three  years  after  the  liability  was  incurred,  the  action 
was  barred  by  section  359  of  the  Code  of  Civil  Procedure. 
(Hyman  v,  Coleman,  82  Cal.  650;  16  Am.  St.  Rep.  178; 
Hunt  V.  Ward,  supra.)     The  note  of  December  7th  was  but 
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a  renewal  or  extension  of  the  indebtedness  theretofore  in- 
curred on  the  part  of  the  corporation,  but  it  was  not  a  re- 
newal or  extension  of  the  stockholders'  liability.  (Hyman 
V.  Coleman,  supra.)  We  do  not  think  the  claim  made  by  ap- 
pellcuit  can  be  sustcdned  that  the  account  was  a  mutual,  open, 
and  current  account  within  the  meaning  of  section  344  of 
the  Code  of  Civil  Procedure,  and  that  the  note,  when  passed 
to  the  credit  of  the  company,  must  be  treated  as  the  last 
item  in  the  account,  drawing  with  it  all  preceding  items, 
thus  starting  the  statute  December  7th,  the  date  of  the  note, 
for  the  balance  appearing  December  4th.  General  deposits, 
Buch  as  these  were,  made  in  a  bank  where  the  depositor  is 
drawing  against  the  account  from  time  to  time  by  checks 
and  drafts,  are  to  be  deemed  as  payments  of  any  overdraft 
of  the  depositor.  Payment,  whether  it  be  of  money  or  of 
personal  property  at  a  stipulated  value,  made  on  an  account 
as  a  payment,  and  not  as  a  setoff  pro  tanto,  does  not  make 
an  account  mutual.  (Norton  v.  Larco,  30  Cal.  126;  Adams  v. 
Patterson,  35  Cal.  122 ;  Rocca  v.  Klein,  74  Cal.  526.)  Where 
articles  of  merchandise  have  been  delivered,  and  there  is  no 
evidence  as  to  whether  there  was  in  fact  a  sale  or  a  pay- 
ment in  kind,  'Hhe  legal  presumption  is  that  it  was  a  sale 
and  not  a  payment  in  kind.  It  is  otherwise  in  the  case  of  a 
delivery  of  money.  There  the  presumption  is  that  it  was 
a  payment  and  not  a  loan."  (Sanderson,  J.,  in  Norton  v. 
Larco,  supra.)  The  evidence  shows  that  the  railway  com- 
pany authorized  its  officers  to  arrange  to  borrow  money  from 
plaintiff;  an  account  was  opened  with  the  bank  by  a  small 
deposit  in  April,  1891,  for  the  company;  other  deposits  of 
considerable  amount  were  made,  but  about  November,  1891, 
the  account  showed  an  overdraft  which  continued  to  grow 
until  the  note  of  December  7th  was  given;  balances  were 
struck  nearly  every  month  showing  the  indebtedness  of  the 
company ;  deposits  from  time  to  time  of  small  amounts  were 
made  throughout  the  entire  period,  and  were  credited  to  the 
company  as  payments,  and  so  show  on  the  pass-book  kept  by 
the  company  and  in  which  these  monthly  balances  were  en- 
tered. The  nature  of  the  account  we  do  not  think  was 
changed  by  the  fact  that  it  opened  with  a  credit  to  the  com- 
pany. We  can  discover  no  elements  of  a  mutual,  open,  and 
current  account  in  the  transaction.  ^^^^^^^  by  Google 
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2.  It  ia  contended  that  section  359  of  the  Code  of  Civil  Pro- 
cedure is  in  conflict  with  section  3,  article  XII,  of  the  con- 
stitution of  this  state.  It  is  claimed  that  the  code  section  was 
enacted  prior  to  the  adoption  of  the  constitution  and  that  the 
latter  must  prevail.  The  constitutional  provision  referred 
to  declares  that  "each  stockholder  of  a  corporation  .... 
shall  be  individually  and  personally  liable  for  such  propor- 
tion of  all  its  debts  €uid  liabilities  contracted  or  incurred  dur- 
ing the  time  he  was  a  stockholder,*'  et  cetera.  No  limitation 
of  time  is  prescribed  by  the  constitution  within  which  actions 
must  be  brought.  Section  1  or  article  XXI  of  the  constitu- 
tion continued  in  force  all  laws  not  inconsistent  therewith. 
Section  359  does  not  attempt  to  relieve  the  stockholder  from 
his  liability  under  the  constitution;  it  only  limits  the  time 
within  which  the  action  may  be  brought,  and  this  is  not  in- 
consistent with  the  constitutional  declaration  that  such  lia- 
bility is  imposed  upon  the  stockholder. 

3.  It  is  claimed  that  section  359  of  the  Code  of  Civil  Pro- 
cedure is  in  conflict  with  sections  309  of  the  Civil  Code  and 
348  of  the  Code  of  Civil  Procedure.  Section  309  relates  to 
the  liability  of  directors  of  corporations,  and  section  348  has 
reference  only  to  actions  against  persons  or  corporations  with 
whom  money  has  been  deposited.  Neither  of  these  sections 
refers  to  the  liability  of  stockholders.  This  liability  is  de- 
clared by  the  constitution  and  by  section  322  of  the  Civil 
Code.    There  is  no  conflict  between  these  sections. 

4.  It  is  objected  that  the  evidence  does  not  support  findings 
8,  9,  and  10,  for  the  reason  that  the  evidence  shows  more 
money  to  have  been  deposited  by  the  company  than  the  find- 
ings seem  to  imply.  This  may  be  true,  for  the  evidence 
shows  deposits  nearly  every  month.  Still,  the  evidence  is 
that  the  overdraft  increased  steadily  from  about  October, 
1891,  and  even  if  the  court  failed  to  find  as  to  all  the  de- 
posits, it  would  not  change  the  nature  of  the  account. 

5.  After  the  evidence  was  closed  and  the  cause  submitted 
to  the  court  and  was  by  the  court  t€iken  under  advisement, 
and  before  the  court  had  made  findings,  plaintiff  served  no- 
tice of  motion  "to  amend  the  complaint  to  conform  to  the 
proofs  made  upon  the  trial  of  the  said  cause."  The  proposed 
amendment  was  to  the  effect  that  the  original  indebtedness 
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for  which  the  promissory  note  of  December  7th  was  made 
was  for  a  balance  due  upon  an  open,  current,  and  mutual  ac- 
count. 

The  evidence  shows  that  the  cause  was  tried  upon  this  is- 
sue as  fully  as  if  it  had  been  pleaded  as  proposed  by  the 
amendment.  Even  if  an  abuse  of  discretion,  which  we  d  j 
not  think  it  was,  the  ruling  of  the  court  was  without  injury. 

I  advise  that  the  judgment  and  order  be  affirmed. 

Cooper,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  1949.     In  Bank-July  21,  1899.] 
ED.  E.  LEAKE,  Petitioner,  v.  E.  P.  COLGAN,  Controller, 
Respondent. 

COMMISSIONEB  OF  PUBLIC  WOBKS — ^TEBMINATION  OP  OFFICE. — ^The  of- 
fice of  commissioner  of  public  works  was  abolished  in  March,  18!;!) 
by  the  terms  of  the  amendment  of  1897  to  the  act  of  1803,  cre- 
ating the  office. 

Id. — ^TiTLE  OF  Amendatory  Act — Constitutional  Law. — The  fixing  of 
the  term  and  tenure  of  the  office,  and  the  duration  of  its  cxistc  cc 
or  the  abolition  thereof  after  a  fixed  period,  being  matters  germane 
to  the  subject  of  the  original  act,  they  may  constitutionally  fir.  ' 
expresHion  in  the  amendatory  act  without  specific  mention  of  t! 
in  the  title  of  the  amendatory  act. 

PETITION  in  the  Supreme  Court  for  a  writ  of  mand 
(o  the  State  Controller. 

The  facts  arc  stated  in  the  opinion  of  the  court. 

Judson  Brusie,  for  Petitioner. 

Tirey  L.  Ford,  Attorney  General,  and  William  M.  Abbott, 

Deputy  Attorney  General,  for  Respondent. 

THE  COURT.— This  is  a  petition  for  a  writ  of  mandate 
asking  that  the  controller  be  directed  to  draw  his  warrant  in 
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favor  of  petitioner  as  commissioner  of  public  works,  for  his 
salary  for  the  month  of  March,  1899. 

In  1893  the  legislature  created  the  office  of  commiasaoner 
of  public  works,  defining  his  duties  and  powers  and  fixing  the 
salary,  and  made  an  appropriation  to  carry  the  purposes  of 
the  act  into  eflFect.  (Stats.  1893,  p.  345.)  In  1897  the  leg- 
iislature  passed  an  act  entitled,  "An  act  to  amend  an  act  en- 
titled, *An  act  to  create  a  commissioner  of  public  works,  de- 
fining his  duties  and  powers,  prescribing  his  compensation, 
and  making  appropriation,'  approved  March  24,  1893,  re- 
lating to  the  office  of  the  commissioner  of  public  works." 
Section  2  of  this  act  is  as  follows:  "This  act  and  the  act 
creating  a  commissioner  of  public  works,  defining  his  duties 
and  powers,  prescribing  his  compensation  and  making  ap- 
propriation, approved  March  24, 1893,  relating  to  the  office  of 
commissioner  of  public  works,  of  which  this  act  is  amend- 
atory, shall  cease,  terminate,  and  be  at  an  end  on  the  first  day 
of  March,  1899,  and  the  office  of  commissioner  created  here- 
under and  under  said  act  approved  March  24,  1893,  and  all 
officers  and  employees  appointed  by  said  commission  shall 
cease,  and  their  employment  thereafter  shall  be  dis^ 
continued,  and  the  state  of  California  shall  in  no  manner 
whatever  be  liable  for  the  compensation  of  the  commissioner, 
officers,  or  employees  employed  by  him,  or  by  said  commis- 
sion, after  said  date."    (Stats.  1897,  p.  26.) 

As  to  the  meaning  of  this  language  there  is  not  the  least 
uncertainty.  It  is  contended,  however,  that  the  subject  mat- 
ter of  this  section  is  not  embraced  within  the  title  of  the  act, 
and  that  it  is  therefore  void  under  article  IV,  section  24,  of 
the  constitution,  which  declares  that  an  act  shall  embrace 
but- one  subject,  which  subject  shall  be  expressed  in  its  title, 
and  that  it  shall  be  void  as  to  matters  not  so  expressed.  But 
the  fixing  of  the  term  or  tenure  of  office,  under  an  act  such  as 
this,  or  the  abolition  of  the  office,  are  matters  embraced 
within,  and  germane  to,  the  subject  of  the  original  act, 
and  they  may  find  an  expression  in  an  amendatory  act 
without  specific  mention  of  them  in  the  title  to  such  amend- 
atory act.  Such  is  the  well-settled  rule  based  upon  very 
obvious  consideration.     Reference  need  only  be  made  to 
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Cooley'i?  Constitutional  Limitations,  6th  edition,  section  3, 
page  174,  and  Sutherland  on  Statutory  Construction,  section 
97,  et  seq. 

It  is  further  argued  thaf  an  act  passed  by  the  same  legisla- 
ture at  a  date  later  than  the  one  under  consideration  shows  a 
definite  purpose  to  continue  the  office  beyond  the  time  ex- 
pressed in  the  act  for  its  determination.  (Stats.  1897,  p.  171.) 
By  this  last-mentioned  act  an  auditing  board  for  the  com- 
mission of  public  works  is  created ;  but  this  amendatory  act 
continued  the  office  in  existence  for  about  two  years,  and 
there  is  nothing  in  the  latter  act  to  call  for  the  conclusion 
that  the  legislature  meant  to  do  other  than  to  regulate  the 
affairs  of  the  office  during  the  remaining  period  of  its  ex- 
istence. 

The  application  for  a  writ  is  denied. 


[S.  F.  No.  1185.    Department  Two.— July  21,  1899.] 

In  Re  GEORGE  STRAUT,  an  Insolvent  Debtor. 

Pabtnckship — Insolvency  of  Membeb  of  Firm — Distribution  of  As- 
sets— Construction  of  Code. — ^The  provisions  of  section  39  of  the 
Insolvent  Act  for  proceedings  in  the  case  of  insolvent  partner- 
ships, and  the  relative  distribution  of  the  tirm  assets,  and  of  the 
individual  assets  of  the  partners,  do  not  apply  to  a  proceeding  in 
insolvency  in  the  case  of  an  individual  member  of  the  firm,  where 
tbe  court  has  no  jurisdiction  over  the  assets  of  the  partnership.  In 
«ucli  case,  the  assets  of  the  insolvent  may  be  distributed  pro  lata 
to  all  of  the  creditors  who  have  proved  their  claims,  including  the 
tirm  creditors. 

APPEAL  from  orders  of  the  Superior  Court  of  Napa 
County,  settling  the  accounts  of  an  assignee  of  an  insolvent 
debtor,  and  distributing  the  assets  of  the  insolvent.  A.  J. 
Buckles,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  E.  Johnston,  H.  C.  Gesford,  and  E.  L.  Webber,  for  Ap- 
pellant. 

H.  M.  Barstow,  for  Respondent. 

C.  J.  Beerstecher,  for  Assignee. 
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TEMPLE,  J. — The  insolvent  had  been  a  member  of  a  co- 
partnership doing  business  under  the  firm  name  of  Meigs  & 
Straut,  The  firm  had  become  heavily  indebted  and  had 
ceased  to  do  business.  Some  individual  creditors  of  Straut 
caused  {lim  to  be  adjudged  an  insolvent  debtor  on  the  twenty- 
sixth  day  of  August,  1895.  In  obedience  to  an  order  of  the 
court  Straut  made  and  filed  an  inventory  of  his  property, 
which  included  the  assets  of  the  copartnership.  He  also  gave 
a  list  of  his  creditors,  including  the  creditors  of  the  firm. 

The  sheriff  of  the  county  was  directed  to  take  charge  of 
the  estate  and  a  meeting  of  the  creditors  was  provided  for. 
Many  creditors  proved  their  demands.  Some  were  only  cred- 
itors of  Straut,  but  others  were  creditors  of  the  firm.  An  as- 
signee was  appointed  and  the  usual  assignment  made.  On 
the  twenty-fourth  day  of  July,  1897,  the  accounts  of  the  as- 
signee were  settled.  He  had  subject  to  distribution  to  cred- 
itors two  thousand  one  hundred  dollars  and  seventeen  cents. 
It  was  distributed  to  all  the  creditors  pro  rata,  including  the 
firm  creditors.  This  distribution  was  objected  to  by  the  indi- 
vidual creditors,  who  contended  that  they  should  be  first 
paid,  and  that  the  copartnership  creditors  would  take  noth- 
ing unless  there  was  a  surplus  after  paying  the  individual 
creditors.  The  assets  would  suffice  to  pay  only  a  small  per 
cent  of  the  allowed  claims  of  the  individual  creditors. 

The  proceeds  in  the  hands  of  the  assignee  were  from  in- 
dividual property,  except  three  dollars  and  fifty  cents,  which 
was  from  the  partnership  assets.  The  partnership  affairs 
have  never  been  settled.  Whether  its  assets  possess  further 
value  does  not  appear. 

Section  39  of  the  Insolvent  Act  provides  for  the  proceed- 
ing in  the  case  of  partnerships.  The  assets  of  partnership  and 
the  individual  estates  of  the  partners  are  taken  by  the  as- 
signee, and  the  proceeds  of  partnership  property  is  to  be  first 
applied  to  the  payment  of  partnership  creditors,  and  the 
moneys  derived  from  individual  estates  to  the  payment  of  in- 
dividual debts.  Either  set  of  creditors  can  resort  to  any  sur- 
plus there  may  be  in  the  fund  first  to  be  appropriated  to  the 
other  class.  Appellant  contends  that  this  rule  should  prevail 
in  this  case,  where  only  one  of  the  partners  has  been  adjudged 
insolvent,  and  the  court  has  no  jurisdiction  over  the  estate 
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of  the  partnership.  But  the  statute  cannot  be  extended  be- 
yond the  special  case  for  which  it  was  provided. 

According  to  section  35  all  creditors  whose  debts  are  proved 
and  allowed  may  share  pro  rata,  without  a  preference,  except 
as  provided  in  section  1204  of  the  Code  of  Civil  Procedure, 
in  regard  to  claims  of  servants  and  others. 

By  section  41  all  debts  due  or  to  become  due  may  be  proved 
against  the  estate.  Each  partner  owes  all  the  debts  of  the 
partnership,  and  his  goods  may  be  taken  to  pay  them.  He 
may  become  insolvent  through  the  indebtedness  of  the  part- 
nership, and  in  the  case  of  his  individual  insolvency,  his 
creditors  may  undoubtedly  have  recourse  to  his  interest  in  the 
partnership  assets.  Of  course,  his  interest  would  be  taken 
subject  to  the  prior  rights  of  partnership  creditors,  and  to  the 
expense  of  settling  the  affairs  of  the  partnership.  As  the 
partnership  debts  can  be  proved  against  the  estate,  a  discharge 
must  have  the  eflFect  of  relieving  his  separate  estate  from  all 
liability  for  partnership  debts.  The  partnership  might  not 
be  insolvent,  but  the  insolvency  of  an  individual  partner 
would  necessitate  a  dissolution,  and  an  assignee  could  insist 
upon  a  liquidation  and  obtain  for  the  creditors  of  the  indi- 
vidual the  value  of  the  insolvent's  interest  in  its  assets.  In 
this  mode,  perhaps,  the  assignee  could  cause  the  partnership 
assets  to  be  applied  to  the  payment  of  partnership  debts  be- 
fore such  creditors  could  have  recourse  to  the  individual  es- 
tate. But  as  the  statute  now  stands  the  court  cannot  discrimi- 
nate in  distributing  the  funds  of  the  estate. 

The  orders  are  affirmed. 

McFarland,  J.,  and  Henshaw^  J.,  concurred. 


[8.  F.  1321.     In  Bank.— July  21,  1899.] 

In  the  Matter  of  the  Estate  of  THOMAS  DONNELLY,  De- 
ceased.  CHARLES  J.  STILWELL,  Appellant. 

EsTAras  OP  Deceased  Pebbows — Right  of  Inheritance — ^Civtl  Deatu 
— ^IiCFBisONMENT  FOB  LiFE. — The  right  of  inheritance  is  a  civil 
right,  existing  only  by  virtue  of  the  law,  and  the  legislature  may 
CXXV,    Cal.— 27. 
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make  the  deprivation  of  this  right  a  portion  of  the  penalty  to 
be  imposed  for  the  oommission  of  a  crime.  Section  674  of  the 
Penal  Code,  enacting  that  "a  person  sentenced  to  imprisonment 
in  the  state  prison  for  life  is  thereafter  deemed  civilly  dead/'  has 
the  effect  to  extinguish  his  civil  rights,  generallji  including  the 
right  of  inheritance;  and  such  a  person  cannot  be  a  distributee 
of  the  estate  of  an  intestate  father  who  died  subsequent  to  his 
sentence  of  imprisonment  for  life. 

Id. — OON8TBT70TI01T  OF  GoDB — ^EzcEPTiONB  Namkd  EXCLUSIVE. — ^The  ex- 
ceptions named  in  sections  675  and  676  of  the  Penal  Code  are  ex« 
elusive,  and  the  civil  death  of  the  felon  destroys  every  civil  right 
not  expressly  saved  in  those  sections. 

APPEAL  from  a  decree  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  distributing  the  estate  of  a 
deceased  person.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Crittenden  Thornton,  and  Thornton  &  Merzbach,  for  Ap- 
pellant 

Timothy  J.  Lyons,  for  Respondent  E.  J.  LeBreton. 

Edward  C.  Harrison,  for  Bespondent,  C.  H.  Atheam. 

Alexander  D.  Keyes,  Dunne  &  McPike,  T.  J.  Crowley,  and 
Humphreys  &  Morrow,  for  other  Respondents. 

HARRISON,  J.— Thomas  Donnelly  died  intestate  Feb- 
ruary 17, 1896,  and  on  December  3, 1897,  the  superior  court 
made  a  decree  distributing  his  estate  to  his  widow  and  the 
successors  in  interest  of  three  of  his  children.    The  decedent 
left  surviving  him  another  child,  James  J.  Donnelly,  who, 
prior  to  his  father's  death,  viz.,  October  5,  1894,  was  sen- 
tenced to  imprisonment  in  the  state  prison  of  the  state  of 
California  for  the  term  of  his  natural  life,  and  who  at  the 
time  of  his  father's  death  and  at  the  date  of  the  .said  decree 
of  distribution  was  in  confinement  therein  under  such  sen- 
tence.   February  11,  1897,  James  made  an  assignment  and 
transfer  of  his  interest  in  the  estate  of  his  father  to  Charles 
J.  Stilwell,  who,  by  virtue  thereof,  claimed  to  have  a  portion 
of  the  estate  of  the  decedent  distributed  to  him.    The  court 
denied  his  claim  and  distributed  the  estate  as  above  stated. 
From  this  decree  of  distribution  Stilwell  has  appealed. 
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Section  674  of  the  Penal  Code  is  as  follows :  "A  person  sen- 
tenced to  imprisonment  in  the  state  prison  for  life  is  there- 
after deemed  civilly  dead/' 

Civil  death  imports  a  deprivation  of  all  rights  whose  exer- 
cise or  enjoyment  depends  upon  some  provision  of  positive 
law.     In  Anderson's  Law  Dictionary  civil  death  is  define^ 
to  be:    "Extinction  of  civil  rights."    Bouvier  says:    "Civil 
death  is  the  state  of  a  person  who,  though  possessing  natural 
life,  has  lost  all  his  civil  rights  and  as  to  them  is  considered 
as  dead."    Abbott  defines  civil  death  to  be:    "The  Rgal  pri- 
vation or  extinction  of  a  person's  rights  and  capacities  among 
his  fellow  members  of  society."  In  Estate  of  Nerac,  35  Cal. 
392,  95  Am.  Dec.  Ill,  the  court  said:     "If  the  convict  be 
sentenced  for  life  he  becomes  civiUter  mortuus,  or  dead  in 
'  law,  in  respect  to  his  estate,  as  if  he  was  dead  in  fact." 
If  James  had  died  a  natural  death  at  the  time  he  was  sen- 
tenced to  imprisonment  in  the  state  prison  for  the  term  of 
his  natural  life  the  correctness  of  the  decree  would  be  un- 
questioned, and  for  the  purpose  of  any  right  of  inheritance 
his  civil  death  must  have  the  same  eflFect.    The  right  of  in- 
heritance is  a  dvil  right  existing  only  by  virtue  of  the  law, 
and  the  legislature  may  make  the  deprivation  of  this  right  a 
portion  of  the  penalty  to  be  imposed  for  the  commission  of 
a  crime. 

The  provisions  of  sections  675  and  676  of  the  Penal  Code, 
instead  of  impairing  this  construction  given  to  section  674, 
strengthen  it  by  showing  that  but  for  these  provisions,  in 
the  opinion  of  the  legislature,  the  civil  death  of  the  feloK 
would  extend  to  the  cases  therein  named;  and  the  enmnera- 
tion  of  the  cases  wherein  section  674  is  inoperative  authorizes 
the  conclusion  that  those  are  the  only  cases  in  which  it  is 
not  to  be  applied. 

Av&ry  V.  Everett,  110  N.  Y.  317, 6  Am.  St.  Rep.  368,  cited 
by  the  appellant,  has  no  application  to  the  facts  of  the  pres- 
ent case.  In  that  case  the  testator  died  in  1869,  leaving  to 
his  son,  Charles,  an  estate  in  the  lands  in  question,  which  the 
court  held  to  be  a  vested  remainder  in  fee,  limited  upon  the 
life  of  his  mother,  but  subject  to  be  defeated  by  his  dying 
without  children.  This  remainder  was  property  capable  of 
being  transferred  by  Charles,  and  vested  in  him  at  the  death 
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of  his  father.  In  1875  Charles  was  convicted  of  murder  and 
sentenced  to  imprisonment  in  the  state  prison  for  the  term  of 
his  natural  life.  The  court  was  not  called  upon  to  consider 
whether  his  •  right  of  inheritance  was  destroyed  by  the  sen- 
tence, but  whether  the  sentence  operated  to  divest  him  of  the 
property  at  that  time  owned  by  him,  and  held  that  the  sent- 
ence did  not  have  the  effect  to  divest  him  of  his  interest  in 
the  land.  The  same  rule  exists  in  this  state  by  virtue  of  sec- 
lion  677  of  the  Penal  Code,  which  provides :  "No  conviction 
of  any  person  for  crime  works  any  forfeiture  of  any  property, 
except  in  cases  in  which  a  forfeiture  is  expressly  imposed  by 
law." 
The  decree  is  aflSrmed. 

Garoutte,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Temple,  J.,  and 
Henshaw,  J.,  concurred. 


[L.  A.  No.  280.    In  Bank.— July  21,  1899.] 

CITY  OP  LOS  ANGELES,  Respondent,  v.  A.  E.  POME- 
ROY  et  al..  Appellants. 
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ment  for  a  ditch  acquired  by  adverse  user  b  lost  and  extinguished 
by  complete  disuse  for  the  period  prescribed  for  acquiring  title  by 
prescription. 
Id. — Patent  to  Successors  of  Mexican  QsAinxB— Fbbbdom  fbom 
Lbqal  Easement — Equity. — A  United  States  patent  issued  without 
reservation  to  the  successors  of  a  Mexican  grantee,  to  whom  the 
whole  rancho  was  conveyed  without  reservation,  does  not  inure 
to  any  person  cUiiming  under  a  grant  of  an  easement  of  a  ditch 
from  the  original  grantee;  but  the  patentee  acquired  the  whole 
legal  title  free  of  every  sort  of  legal  servitude.  The  grantee  of 
such  easement  has  at  most  a  mere  equity^  which  must  be  aO^ged 
and  proved  as  such. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  Lu- 
cien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  H.  F.  Variel,  and  J.  S.  Chapman,  for  Appellants. 

William  E.  Dunn,  for  Respondent. 
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BEATTY,  C.  J.— This  is  a  suit  to  enjoin  the  defendants 
from  interfering  with  a  certain  dam  and  ditch  by  means  of 
which  the  plaintiff  diverts  water  from  the  Los  Angeles  river 
for  the  use  of  its  inhabitants  and  for  domestic  purposes.  The 
dam  and  ditch  in  question  are  situated  upon  a  part  of  the 
Providencia  rancho  which  belongs  to  the  defendants,  and 
the  question  is  whether  the  city  has  the  right  to  maintain 
them.  The  cause  was  tried  in  the  superior  court  without  a 
jury,  the  facts  found  in  favor  of  the  plaintiff,  and  judgment 
entered  accordingly.  The  defendants  appeal  from  the  judg- 
ment and  from  an  order  denying  a  new  trial. 

The  following  is  a  general  outline  of  the  case  presented  by 
the  record.    The  Los  Angeles  river  flows  through  the  city  of 
Los  Angeles,  which  has  succeeded  to  the  rights  of  the  former 
pueblo  in  respect  to  the  waters  of  the  river.    Above  the  cilj 
is  the  Los  Feliz  rancho,  and  above  that  the  Providencia.  The 
Providencia  was  granted  by  the  Mexican  authorities  to  Vi 
cente  de  la  Osa  in  1843.    In  1845  De  la  Osa  made  a  grant,  in 
the  form  usually  employed  at  that  time,  to  Maria  Ignacia 
Verdugo  de  Feliz,  her  heirs  and  successors,  of  "the  right  to 
open  a  zanja  over  my  said  land  and  to  use  of  the  water  of 
the  river  to  irrigate  the  lands  of  the  potrero  known  as  that 
of  the  Feliz,  or  place  of  San  Jose,  for  fifty  dollars,  which  he 
has  received  to  his  satisfaction,"  et  cetera.    This  instrument 
appears  to  have  been  inscribed,  according  to  the  Mexican 
practice,  in  a  book  of  public  records — an  authenticated  copy 
being  delivered  to  the  grantee — but  it  was  never  recorded  in 
the  county  records  of  Los  Angeles  until  1868.    In  the  mean- 
time, in  1849,  De  la  Osa  had  granted  and  conveyed  the  Provi- 
dencia without  reservation  to  Alexander  and  Melius,  who  in 
1852  petitioned  for  a  confirmation  of  the  grant.    Upon  their 
petition  the  grant  was  confirmed,  and  in  1872  a  patent  was  is- 
sued to  them.     By  various  mesne  conveyances  the  defend- 
ants  have  acquired  the  title  of  Alexander  and  Melius. 

The  successors  of  Verdugo  Feliz  in  the  ownership  of  tho 
Feliz  rancho  and  their  tenants  are  shown  to  have  been  in 
possession  of  an  irrigating  ditch  as  early  as  1855,  through 
which  they  diverted  water  from  the  river  at  or  very  near  tl.i^ 
point  where  the  dam  in  controversy  here  is  situated.  Hov>' 
long  before  1855,  if  at  all,  that  old  ditch  had  been  opened 
and  ur^ed  there  is  nothing  to  show.    Nor  is  there/anything. 
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aside  from  a  highly  reasonable  presumption,  to  show  that 
it  was  opened  in  pursuance  of  the  grant  or  license  from  De  la 
Osa,  above  quoted.  It  is  very  satisfactorily  proved,  however, 
that  from  1855  to  1868  the  tenants  of  the  Feliz  rancho  con- 
tinually maintained  their  dam  and  ditch,  and  diverted  a  suf- 
ficient quantity  of  the  waters  of  the  river  to  irrigate  so  much 
of  the  potrero  of  the  Feliz  ranch  as  lay  under  the  ditch.  As 
to  the  extent  of  the  potrero,  the  only  evidence  offered  was 
that  of  plaintiff,  to  the  effect  that  it  contained  in  all  five  hun- 
dred acres,  of  which  only  three  hundred  and  twenty-four 
acres  were  under  ditch,  i.  e.,  so  situated  as  to  be  irrigable 
from  that  source.  There  is  no  evidence  as  to  the  quantity  of 
water  required  for  the  irrigation  of  those  three  hundred  and 
twenty-four  acres. 

In  1868,  the  successors  of  Verdugo  Feliz  conveyed  the 
potrero  of  the  Feliz  with  its  appurtenances,  to  Howard,  but 
without  any  special  mention  of  the  ditch  or  any  water  right 
or  easements  in  the  Providencia.  Later  in  the  same  year, 
Howard  granted,  bargained  and  sold  to  the  Canal  and  Res- 
ervoir Company,  a  corporation,  its  successors  and  assigns, 
''the  right  and  privilege  to  use  that  certain  zanja  or  irrigating 
ditch  or  canal,  through  which  water  is  taken  from  the  river 
Los  Angeles  and  conveyed  in  and  upon  that  portion  of  the 
Feliz  ranch  heretofore  conveyed  . .  . .  together  with  all  the 
easements  and  rights  tiieroto  appertaining  and  the  right  of 
way  over  and  through  said  Feliz  ranch  . .  . .  as  also  the 
ranch  Providencia;  . .  . .  always  provided  that  the  said 
party  of  the  first  part,  his  heirs,  executors,  or  assigns,  have 
and  do  hereby  especially  reserve,  the  right  to  take  and  extract 
all  the  water  from  the  said  zanja,  or  irrigating  canal,  that  is 
or  may  be  necessary  for  the  irrigation  and  domestic  pur- 
poses, benefit,  and  uses  of  the  said  afore-referred  to  portion  of 
the  Feliz  ranch,  at  such  time  and  in  such  manner  and  for 
such  places  as  the  said  party  ot  the  first  part,  his  heirs,  ex- 
ecutors, et  cetera,  may  deem  proper."  Under  this  grant  or 
license  the  Canal  and  Reservoir  Company  took  charge  and 
control  of  the  ditch,  enlarged  and  extended  it,  and  conducted 
water  to  the  city  of  Los  Angeles  until  1872,  when  the  exe- 
cuted a  lease  of  the  entire  canal  to  the  city  for  a  term  of 
thirty  months,  with  an  option  to  the  city  to  nurchase  within 
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the  term  the  leased  property  for  a  stipulated  price.  Under 
this  lease  the  city  took  charge  and  control  of  the  entire  works, 
from  the  dam  on  the  Providencia  all  the  way  down,  and  so 
remained  until  1886.  The  city  did  not,  however,  avail  itself 
of  its  option  to  purchase  within  the  term  of  its  lease,  which 
expired  in  December,  1874,  but  remained  in  possession  with- 
out objection  on  the  part  of  the  Canal  and  Reservoir  Com- 
pany, and  without  paying  rent — ^no  rent  being  reserved  in 
the  lease,  or  mentioned  in  any  way,  except  the  nominal  sum 
of  one  dollar  for  the  entire  term  of  thirty  montlis.  In  1877, 
and  from  time  to  time,  the  city  enlarged  the  capacity  of  the 
ditch  so  that  it  carried,  in  1878,  about  thirty  cubic  feet  per 
second — equivalent  to  about  fifteen  hundred  inches  constant 
flow  under  four-inch  pressure.  What  the  original  capacity 
of  the  ditch  was  is  quite  uncertain.  The  superior  court 
found,  upon  evidence  that  seems  to  me  very  shadowy  and  un- 
trustworthy, that  it  was  fifteen  cubic  feet  per  second,  and 
based  its  decree  on  that  finding.  I  think  eight  cubic  feet 
per  second,  or  four  hundred  inches  constant  flow,  would  be 
nearer  the  mark,  and  that  indeed  is  all  that  the  plaintiff 
claims  in  its  complaint.  In  1878,  the  Canal  and  Reservoir 
Company  conveyed  to  the  city  all  that  part  of  its  ditch,  et 
cetera,  situated  within  the  corporate  limits  of  the  city,  but 
DO  change  in  the  use  of  management  of  the  ditch  or  any  part 
of  it  took  place  in  consequence  of  this  conveyance.  The  city 
continued  thereafter,  as  before,  to  use  the  whole  line  of  ditch 
for  the  supply  of  water  to  its  inhabitants  without  objection  on 
the  part  of  the  Canal  and  Reservoir  Company.  About  this 
time,  however — that  is  to  say,  in  1877  or  in  1878— the  city 
abandoned  the  use  of  that  part  of  the  ditch  situated  on  the 
Providencia  ranch,  and  made  a  new  diversion  at  a  point  lower 
down,  where  a  pile  dam  was  constructed,  for  the  purpose  of 
turning  the  water  into  the  new  ditch.  This  change  in  the 
place  of  diversion  continued  imtil  the  year  1891,  a  period  of 
thirteen  or  fourteen  years,  during  which  time  that  part  of 
the  old  ditch  situated  on  the  Providencia  ranch  grew  up  with 
willows  and  weeds  and  fell  into  a  state  of  general  dilapida- 
tion. The  dam  at  the  head  and  six  or  eight  hundred  feet  of 
the  upper  end  of  the  ditch  were  entirely  obliterated. 

Pending  this  change  in  the  point  of  diversion — in  the  year 
1886 — the  city  entered  into  a  contracC    with   Urn  Citizens' 
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Water  Company,  a  corporation,  whereby  that  company 
agreed,  in  consideration  of  the  use  of  twenty  inches  of  the 
city's  water,  to  convey  through  its  pipes  all  the  water  required 
by  the  city  for  public  purposes  within  the  district  covered  by 
its  system.  As  the  water  company,  under  this  contract,  drew 
its  supply  from  the  Canal  and  Reservoir  Company's  ditch, 
the  city  seems  to  have  left  to  it  the  task  and  responsibility  of 
keeping  the  ditch  in  order  at  all  times,  except  when  a  large 
quantity  of  water  was  required  for  irrigation.  Matters  be- 
ing in  this  posture  in  the  winter  of  1889-90,  the  water  com- 
pany found  it  impracticable  to  obtain  a  supply  of  water  at 
the  pile  dam  on  account  of  the  damage  caused  by  an  extra- 
ordinary freshet  in  the  river,  and  proceeded  to  open  a  new 
ditch  connecting  with  a  new  dam  on  the  lower  end  of  the 
Providencia  rancho.  At  that  date  the  title  to  this  portion  of 
the  Providencia  rancho,  derived  from  De  la  Osa  through  Al- 
exander an,d  Melius,  was  vested  in  the  Providencia  Company, 
a  corporation,  the  immediate  predecessor  of  the  defendants, 
and  the  officers  of  that  company  promptly  contested  the  right 
of  the  water  company  to  open  a  ditch  or  divert  water  on  their 
land.  The  city  authorities  were  notified  of  the  controversy, 
but  they  seem  to  have  given  the  matter  no  attention,  and  the 
result  was  that  the  water  company  and  the  Providencia  Com- 
pany agreed  upon  a  modus  vivendi  pending  the  determina- 
tion of  their  respective  rights.  The  substance  of  their  agree- 
ment was  a  permission  by  the  Providencia  Company  to  main- 
tain the  ditch  and  divert  the  water  on  its  land  as  long  as  the 
water  company  continued  to  pay  five  dollars  a  day  for  the 
privilege — ^the  arrangement  being  terminable  upon  mxty 
days'  written  notice  by  either  party.  In  pursuance  of  tiiis 
agreement  the  water  company  reopened  the  old  ditch  orig- 
inally used  by  the  tenants  of  the  potrero  of  the  Feliz  from 
1855  to  1868,  as  above  stated,  and  made  a  diversion  of  water 
by  means  of  a  dam  located  at  or  very  near  the  site  of  the  orig- 
inal dam — the  only  material  difference  being  that  the  ditch 
was  enlarged  and  a  much  greater  quantity  of  water  diverted. 
Pending  this  arrangement,  the  defendants  purchased  the 
Providencia  rancho,  and  thereafter  permitted  the  diversion  of 
the  water  under  the  agreement  until  August,  1893,  when  it 
was  terminated  by  written  notice  from  the  water  company. 
Upon  the  termination  of  the  agreement  and  th^refusal  of  the 
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water  company  or  the  city  to  make  any  further  payment 
thereunder,  the  defendants  turned  the  water  from  the  ditch 
back  into  the  natural  channel  of  the  river  by  opening  a  gate 
therein  just  below  the  dam. 

Thereupon  this  action  was  commenced,  in  which  the 
superior  court  has  found  that  the  city  has  a  right  to  main- 
tain its  dam  and  ditch  with  a  capacity  of  fifteen  cubic  feet 
per  second— equivalent  to  seven  hundred  and  fifty  inches 
constant  flow — on  the  hands  of  the  defendants,  and  has 
enjoined  them  from  obstructing  or  interfering  with  the  city 
in  the  exercise  of  such  rights. 

The  defendants,  in  support  of  their  appeal  from  the  order 
denying  their  motion  for  a  new  trial,  contend  that  the  find- 
ings of  the  superior  court  are  contrary  to  the  evidence,  and 
the  specific  question  to  be  determined  is  whether  the  city  has 
proved  a  title  by  grant  or  prescription  to  the  easement  which 
it  claims  in  the  Providencia  rancho. 

The  right  of  the  city  to  so  much  of  the  water  flowing  in 
the  river  at  any  point  above  the  city  limits  as  it  may  require 
for  public  purposes  or  for  the  use  of  its  inhabitants  is  estab- 
lished by  the  decision  in  the  case  of  Loa  Angeles  v,  Pomeroy, 
124  Cal.  597,  but  this  right  in  the  waters  of  the  river  does 
not  include  the  right  to  maintain  dams  or  ditches  upon  the 
lands  of  upper  riparian  proprietors  for  the  purpose  of  effect- 
ing a  diversion  of  the  water,  and  to  maintain  this  action  the 
city,  like  any  other  litigant,  must  show  a  good  title  to  the 
easement  which  it  claims.  In  this  case  there  seems  to  have 
been  an  attempt  on  the  part  of  the  city  to  assert  a  prescrip- 
tive title  founded  upon  adverse  user  of  the  ditch  and  dam  in 
question,  but  this  claim  was  disallowed  by  the  superior  coui-t 
upon  the  unquestionable  ground  that  the  complete  disuse  of 
the  old  dam  and  all  that  part  of  the  ditch  within  boundaries 
of  the  Providencia  rancho  from  1878  to  1890  extinguished 
any  servitude  that  might  otherwise  have  existed.  (Civ.  Code, 
sec.  811,  subd.  4.) 

The  only  other  claim  of  title  which  the  city  can  make  is 
through  the  deed  of  1845  from  De  la  Osa  to  Verdugo  Feliz, 
granting  the  right  to  divert  water  on  the  Providencia  rancho 
sufficient  to  irrigate  the  potrero  of  the  Feliz  rancho.  Unless 
the  city  has  deraigned  a  good  title  from  that  source,  the 
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findings  of  the  superior  court  cannot  be  sustained.  In  my 
opinion^  there  are  more  fatal  defects  than  one  in  this  title. 

In  the  first  place,  De  la  Osa  Granted  only  the  right  to  a 
ditch  and  flow  of  water  sufficient  for  the  irrigation  of  the 
potrero  of  the  Feliz,  and,  conceding  that  this  right  was  vested 
in  Howard  at  the  date  of  his  conveyance  to  the  Canal  and 
Reservoir  Company  in  18S8,  he  by  that  conveyance  reserved 
it  all  himself,  so  that  nothing  could  have  passed  to  the  Canal 
and  Reservoir  Company  except  such  rights  over  and  above 
that  granted  by  De  la  Osa  as  Howard  and  his  predecessors 
may  have  acquired  by  adverse  user,  and  all  such  rights,  it  Ls 
conceded,  have  been  lost  to  the  city  by  cesser  of  the  use. 
This,  however,  is  not  conclusive  of  the  controversy  here,  for 
if  the  city,  as  successor  of  the  Canal  and  Reservoir  Company, 
has  the  right  to  maintain  the  ditch  and  dam,  it  does  not  con- 
cern the  defendants  what  may  be  the  respective  rights  of  the 
city  and  the  successors  of  Howard  in  the  potrero  of  the  -Peliz 
to  the  use  of  the  water  lawfully  diverted.  To  conclude  the 
city  on  this  point  it  would,  therefore,  be  necessary  to  decide 
in  favor  of  the  defendants  the  much  debated  question  as  to 
the  character  of  the  city's  tenancy  under  the  lease  from  the 
Canal  and  Reservoir  Company,  and  whether  it  is  still  subsist- 
ing. In  view  of  our  conclusions  upon  the  point  next  to  be 
considered,  we  find  it  unnecessary  to  determine  this  question. 

The  grant  from  De  la  Osa,  under  which  the  city  claims, 
was  made  in  1845.  In  1849  he  conveyed  the  whole  rancho 
without  reservation  to  Alexander  and  Melius,  who  subse- 
quently petitioned  for  its  confirmation.  It  was  confirmed 
and  patented  to  them  without  reservation  in  1872.  The  title 
thus  conveyed  to  them  did  not  inure  to  any  person  daim- 
ing  under  a  grant  from  the  original  grantee.  As  against 
Verdugo  Feliz  and  her  successors  Alexander  and  Melius  ac- 
quired the  whole  legal  title  to  the  rancho  free  of  every  sort 
of  servitude.  At  most,  she  and  her  successors  had  an  equity 
which,  so  far  as  appears,  has  never  been  established  or  as- 
serted, and  has  certainly  not  been  alleged  or  proven  in  this 
action.  The  authorities  supporting  this  view  are  numerous 
and  uniform.  (See  McDonald  v.  McCoy,  121  Cal.  55,  and 
authorities  cited  at  66,  67 ;  Hartley  v.  Brown,  46  Cal.  202, 
and  authorities  there  cited.)  r^,^n]o 
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The  title  of  the  city  to  the  easement  claimed,  therefore, 
wholly  fails,  and  for  this  reason  the  order  and  judgment  of 
the  superior  court  must  be  reversed. 

It  would  also  be  necessary  to  reverse  the  order  appealed 
from  upon  the  ground  that  there  is  no  evidence  that  it  would 
require  fifteen  cubic  feet  per  second  to  irrigate  the  potrero 
of  the  FeUz. 

The  judgment  and  order  appealed  from  are  reversed  and 
cause  remanded. 

McFarland,  J.,  Garoutte,  J.,  Temple,  J.,  Henshaw,  J.,  and 
Harrison,  J.,  concurred. 


[Sac.  No.  1054.    Department  Two.— July  22,  1899.] 

MARY  A.  BENNALLACK,  Plaintiff,  v.  W.  G.  RICHARDS 
et  al.,  Respondents.      SAMUEL  GRANGER,  Appellant. 

E8TATX8  OF  DECEASED  PERSONS — SaLE  UnDEB  WiLL — QuiETINQ  TiTLE — 

Cboss-oomflaint — ^Accounting — ^Receiteb. — In  an  action  to  quiet 
title  against  the  executors  and  heirs  of  a  deceased  person,  brought 
by  a  successor  in  interest  of  a  purchaser  who  received  possession 
under  a  sale  of  real  estate  and  deed  thereof  made  by  the  excutors, 
pursuant  to  a  power  in  the  will  to  sell  and  convey  without  any 
order  of  court,  the  executors  cannot,  while  their  disputed  title  and 
right  of  possession  are  undetermined,  maintain  a  cross-complaint 
in  equity  against  the  plaintiff  and  the  purchaser,  for  an  accounting 
of  the  rents  and  profits,  and  for  the  appointment  of  a  receiver. 

Id. — Validitt  of  Saub — Duty  of  Executobs  to  Repobt  fob  Ck>NFiRMA- 
TION. — ^The  executors  having  made  a  valid  contract  of  sale  under 
the  will  so  far  as  they  were  able  to  find  them  set  up,  were  in  duty 
bound  to  report  it  to  the  court  for  confirmation,  which  may  be 
done  at  any  time  after  the  sale;  and  they  cannot  attack  the  valid- 
ity of  the  sale,  unless,  after  report  thereof,  the  court  refuses  tx) 
confirm  it. 

Xn, — ^Estoppel  of  Exeoutobs. — ^The  executors,  having  placed  the  pur- 
chaser in  possession  under  the  sale  and  deed  made  by  them,  and 
permitted  him  to  make  large  improvements  thereon,  cannot,  while 
refusing  to  report  the  sale  to  the  court  for  confirmation,  invoke 
the  aid  of  a  court  of  equity  to  compel  an  accounting  of  rents  and 
profits  or  to  place  the  property  in  the  hands  of  a  receiver. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Nevada 
County  appointing  a  receiver.    F.  T.  Nilon,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  D.  Mason,  for  Appellant. 

C.  W.  Kitts,  J.  M.  Walling,  and  P.  F.  Simonds,  for  Res- 
pondents. 

HAYNES,  C. — Appeal  by  Samuel  Granger  from  an  order 
appointing  a  receiver.  Mary  A.  Bennallack,  in  March,  1895, 
commenced  an  action  in  the  superior  court  of  Nevada  county 
against  Wiliam  G.  Richards,  Francis  S.  Richards  and  James 
Bennallack,  as  executors  of  the  last  will  of  Philip  Richards, 
deceased,  and  William  G.  Richards,  Francis  S.  Richard^, 
and  William  S.  Richards,  personally,  to  quiet  her  title  to  lot 
28  in  block  30,  in  Nevada  City. 

A  sufficient  statement  of  facts  may  be  made  without  at- 
tempting a  synopsis  of  each  diflferent  pleading.  Philip  Rich- 
ards, in  May,  1887,  died  testate,  seised  of  said  lot.  His  will 
was  duly  probated,  and  William  G.  Richards,  Francis  S. 
Richards,  and  James  Bennallack,  who  were  nominated  there- 
in as  executors,  were  appointed  and  qualified  as  such.  Cer- 
tain legacies  or  "money  bequests"  were  made  in  the  will,  and 
the  testator's  brothers,  Francis  S.  and  William  S.  Richards, 
were  named  as  residuary  legatees. 

The  will  directed  that  no  part  of  the  estate  be  sold  until 
two  years  after  the  testator's  death ;  that  in  the  meantime  the 
executors  should  collect  the  rents,  and  after  paying  taxes,  et 
cetera,  the  remainder  should  be  applied  to  the  payment  of 
said  "money  bequests."  The  will  further  provided:  "After 
the  expiration  of  two  years  from  my  decease,  my  said  exe- 
cutors are  hereby  empowered  to  sell  at  public  or  private  sale 
any  portion  of  my  estate,  real  or  personal,  to  such  persons, 
on  such  terms,  and  for  such  sums  as  they  deem  advisable; 
and  all  this  to  do  and  perform  without  any  order  of  court 
whatever,  and  also  to  make,  execute,  and  deliver  any  and  all 
deeds,  bills  of  sale,  or  other  conveyances  necessary  to  dispose 
of  said  estate  and  convert  the  same  into  money,  without  any 

order  of  the  court,  or  being  required  to  account  to  any  court." 
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The  lot  in  question  was  duly  appraised  at  three  thousand 
dollars  in  April,  1801,  and  on  May  11, 1891,  was  sold  by  the 
executors  under  the  ix)wer  given  them  by  the  will,  to  Samuel 
Granger  for  the  sum  of  three  thousand  three  hundred  and 
sixty-five  dollars;  but  the  sale  was  not  then  reported  to  or 
confirmed  by  the  court,  but  the  executors,  supposing  that 
the  will  gave  them  power  to  convey  without  a  confirmation  of 
the  sale,  at  once  executed  to  the  purchaser  a  deed  for  said  lot, 
received  the  pruchase  money  and  distributed  it  to  the  lega- 
tees under  an  order  of  the  court,  and  the  purchaser  was  put 
in  possession. 

In  a  cross-complaint  filed  by  Francis  S.  Richards,  one  of 
the  executors,  it  is  alleged  that  said  sale  was  never  confirmed 
by  the  court,  nor  any  order  for  conveyance;  that  Granger 
entered  into  possession  of  the  lot  on  May  11,  1891,  and  re- 
mained in  possession  until  February  9,  1893,  and  during 
that  time  received  rents  to  the  amount  of  five  hundred  dol- 
lars over  and  above  all  expenditures  thereon;  that  on  May 
16,  1891,  **Granger  assigned  to  James  Bennallack,  in  trust 
for  the  benefit  of  Mary  A.  Bennallack,  his  interest  in  said 
lot  for  the  sum  of  three  thousand  five  hundred  dollars,"  of 
which  he  then  received  three  thousand  dollars,  and.  the  re- 
mainder he  received  from  rents  collected  between  that  date 
and  February  9, 1893,  when  he  conveyed  the  lot  to  said  Mary 
A  Bennallack,  who  then  went  into  and  remained  in  posses- 
sion of  the  property  and  appropriated  the  rents  until  May 
8,  1897,  when  she  sold  and  cenveyed  the  lot  to  Granger  for 
the  sum  of  three  thousand  five  hundred  dollars,"  and  that 
Granger  has  ever  since  been  in  possession  and  received  a 
rental  of  one  hundred  and  six  dollars  per  month;  that  in 
1894  Francis  S.  Richards  conveyed  to  James  Bennallacik 
all  interest  as  residuary  legatee  in  said  lot,  and  Bennallack 
conveyed  said  interest  to  Granger  on  May  8, 1897. 

Said  cross-complaint  further  alleged  that  about  the  sum  of 
one  thousand  dollars  remains  unpaid  upon  the  legacies ;  that 
there  is  not  sufficient  money  in  the  hands  of  the  executors  to 
pay  the  same;  that  said  sum  of  three  thousand  three  hundred 
and  sixty-five  dollars  (the  original  purchase  money  paid  for 
said  lot  by  Granger)  was  paid  to  legatees  in  1891,  by  order 
of  the  court,  in  part  payment  of  legacies;  that  during  their 
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said  possession  of  said  lot  said  Granger  and  Mary  A.  Bennal- 
lack  each  made  valuable  and  necef»sary  improvements,  re- 
[mirs,  and  expenditures  thereon,  the  value  of  which  he  dors 
not  know ;  alleges  that  they  are  trustees  of  the  rents  for  llie 
l)onefit  of  the  estate;  that  an  accounting  is  necessary,  and 
Uiat  said  Granger  is  a  necessary  party,  and  offered,  as  such 
executor,  to  make  such  restitution  to  Samuel  Granger  and 
Mary  A.  Bcnnallack  as  the  court  should  direct. 

The  prayer  is  that  Granger  be  brought  in  and  made  a 
party;  that  he  and  said  Mary  A.  Bennallack  be  credited  vdth 
the  amount  for  which  the  property  was  sold  to  Granger  on 
May  11,  1891,  viz.,  three  thousand  three  hundred  and  sixty- 
five  dollars;  also  with  the  amounts  paid  by  them  for  neces- 
sary repairs,  taxes,  and  insurance,  and  charged  with  the 
amount  received  by  them  for  rents,  the  balance  to  bear  in- 
terest at  seven  per  centum  per  annum,  with  annual  rests. 

The  answer  to  said  cross-complaint  alleged  that  said  sale 
and  deed  had  been  duly  confirmed  by  order  and  decree  of 
the  court  duly  made  and  entered  on  February  19,  1895;  and, 
after  denials  as  to  the  amount  of  rents  received,  they  set 
out  particularly  the  repairs  and  improvements  made  upon  the 
property,  amounting  to  three  thousand  five  hundred  dollars, 
and  alleged  the  payment  of  taxes  amounting  to  about  three 
hundred  dollars,  and  denied  that  they  or  either  of  them  now 
or  ever  was  trustees  of  the  rents  for  the  estate,  or  ever  oc- 
cupied any  fiduciary  relation  to  it.  This  answer  was  filed 
December  29, 1897. 

On  March  28,  1898,  W.  G.  Richards,  as  executor,  served 
notice  of  a  motion  for  the  appointement  of  a  receiver,  which 
notice  stated  that  it  would  be  based  upon  the  affidavit  ac- 
companying the  notice,  and  the  judgment-roll  in  the  case 

of  Granger  v.  Richards  et  all.  No. in  said  court,  the 

papers  in  this  case,  and  the  decision  of  the  supreme  court 
on  the  appeal  heretofore  prosecuted  herein. 

Said  affidavit  alleged  that  said  estate  owned  said  lot;  that 
the  monthly  rental  is  one  hundred  and  six  dollars;  and  at- 
tacked appellants  financial  responsibility. 

Granger  filed  a  counter-affidavit  alleging  his  ownership 
of  the  lot,  denying  that  he  is  irresponsible,  and  alleging  that 
he  owns  other  and  known  visible  property  in  this  state  of 
great  value.     On  May  24,  1898,  a  receiver^was  appointe<l, 
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and  this  appeal  is  from  the  order  making  said  appointment. 
The  judgment-roll  referred  to  in  said  notice  of  motion  is 
not  set  out  in  the  transcript,  nor  any  intimation  of  its  pur- 
port given.  The  reference  to  the  decision  of  this  court  does 
not  give  the  title  of  the  case,  nor  refer  to  any  question  of 
law  or  fact  decided  in  it.  We  must  assume,  therefore,  that 
neither  were  used  on  the  hearing  to  sustain  any  allegation  of 
fact.  The  original  complaint  (filed  by  Mary  A  Bennallack 
in  1895)  was  stricken  out  on  motion  of  defendants. 

Bennallack,  one  of  the  executors,  died  in  Nevember,  1897. 
Francis  S.  Richards,  the  other  surviving  executor,  was  not 
made  a  party,  either  plaintiff  or  defendant,  to  the  cross-com- 
plaint, though  he  was  served  with  it,  and  his  default  entered 
for  not  answering. 

No  case  was  made  for  the  appointment  of  a  receiver.  Ap- 
pellant, Granger,  was  brought  into  the  case  by  the  cross- 
complaint,  and  no  relief  was  sought  against  him  other  than 
an  accounting  for  the  rents  and  profits.  The  title  was  put 
in  issue  apparently  for  no  other  purpose  than  for  an  account- 
ing. Appellant  is  in  possession,  but  the  action  is  not  in  form 
for  the  recovery  of  possession  but  solely  for  an  accounting. 

Respondents  are  certainly  not  eititled  to  an  accounting 
until  their  title  and  right  of  possession  are  determined.  Ap- 
pellant's answer  to  the  cross-complaint  denies  that  the  estate 
has  title,  and  alleges  title  in  himself.  It  is  evident  that  with- 
out the  adjudication  of  that  question  in  favor  of  the  execu- 
tors they  cannot  be  entitled  to  recover  the  rents  and  profits, 
and  if  the  legal  title  is  in  the  estate  the  executors  may  recover 
possession  in  an  action  of  ejectment.  The  principle  question, 
therefore,  is  one  of  legal  and  not  of  equitable  cognizance. 

High  on  Receivers,  section  557,  lays  down  the  rule  thus: 
"Whenever  the  contest  is  simply  a  question  of  disputed  title 
to  the  property,  plaintiff  asserting  a  legal  title  in  himself, 
against  a  defendant  in  possession  and  receiving  the  rents 
and  profits  under  claim  of  legal  title,  equity  refuses  to  lend 
its  extraordinary  aid  by  interposing  a  receiver,  just  as  it 
refuses  an  injunction  under  similar  circumstances,  leaving 
the  plaintiff  to  assert  his  title  in  the  ordinary  forms  of  proce- 
dure at  law A  departure  from  the  rule  can  only  be 

justified  upon  strong  grounds  of  judicial  necessity,  or  in 
case  of  fraud  clearly  proven,  or  of  imminent  danger  unless 
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immediately  possession  in  taken  by  the  court,  and  the  bur- 
den rests  upon  complaint  to  make  out  a  clear  case  to  justify 
the  relief." 

There  can  be  no  question  that  the  executors  had  ample 
power  and  authority  under  the  will  to  make  a  valid  sale; 
but  confirmation  of  the  sale  by  the  court  was  necessary  to 
authorize  a  conveyance  (Code  Civ.  Proc.,  sec.  1661)  and  to 
vest  the  title  in  the  purchaser. 

The  cross-complaint  alleges  that  the  sale  was  never  con- 
firmed by  the  court,  but  does  not  allege  that  the  sale  reported 
to  the  court  and  that  confirmation  was  refused,  or  the  sale 
vacated.  That  there  was  a  valid  contract  of  sale  between  the 
executors  and  the  purchaser,  subject  only  to  confirmation 
by  the  court,  I  think  is  clearly  shown  by  the  cross-complaint, 
and  one  term  provision  of  that  contract  was  supplied  by  the 
statute,  viz.,  that  they  would  report  the  sale  to  the  court  for 
confirmation.  This  court  has  said  (In  re  Pearsons,  98  Cal. 
603,  612) :  "The  purchaser  from  an  executor  ai  a  sale  under 
a  power  in  the  will  deals  with  him  in  making  the  purchase 
as  he  would  with  any  other  vendor.  He  makes  the  purchase 
subject  to  a  confirmation  by  the  court,  but  in  all  other  re- 
spects he  may  incorporate  in  his  contract  of  purchase  the 
same  terms  and  conditions  as  he  would  in  dealing  with  any 
other  agent  for  the  sale  of  property,  and  he  can  repudiate 
his  contract  of  purchase  only  for  the  same  reasons  as  he 

could  in  case  he  had  bought  from  another In  this 

state  it  is  essential  that  the  will  shall  have  been  admitted  to 
probate  before  the  power  can  have  any  validity  but  in  all 
other  respects  the  contract  of  purchase  and  sale  between  the 
executor  and  his  vendee  is  attended  with  the  same  incidents 
and  is  to  receive  the  same  construction  as  a  similar  contract 
between  any  other  vendor  and  vendee.  Prior  to  1861  a  sale 
by  an  executor  under  a  power  in  the  will  was  valid  without 
any  confirmation  by  the  court.  In  that  year  the  legislature 
amended  the  procedure  so  as  to  require  that  such  sales  should 
be  confirmed  by  the  probate  court,  the  same  as  those  made 
under  its  own  order.  The  confirmation  thus  required  is, 
however,  for  the  protection  of  the  estate,  and  for  the  purpose 
of  determining  whether  the  sale  shall  be  confirmed.  The 
scope  of  investigation  by  the  court  is  limited  to  ascertaining 
whether  the  sale  was  legally  made  and  fairly  conducted^ 
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and  the  sum  bid  was  not  disproportionate  to  the  value  of  the 
property  sold,  and  that  a  sum  exceeding  such  a  bid  at  least 
ten  per  cent,  exclusive  of  the  expense  of  a  new  sale,  cannot 
be  obtained.  (Code  Civ.  Proc,  sec.  1554.)  If  any  of  these 
facts  exist,  the  court  is  authorized  to  vacate  the  former  sale 
(Estate  of  Durham,  49  Cal.  490) ;  but  unless  such  facts  are 
shown  to  the  court,  the  court  must  make  an  order  confirm- 
ing the  sale.    (Code  Civ.  Proc,  sec.  1554.)^' 

In  making  this  sale  the  executors  exercised  and  exhausted 
their  power  to  deal  with  the  property  unless  upon  reporting 
the  sale  to  the  court  confirmation  of  the  sale  was  refused.  It 
o-ertainly  cannot  be  true  that  executors  acting  under  such  a 
power  may  make  a  valid  and  unimpeachable  contract  of  sale 
to  appellant,  refuse  to  report  it  to  the  court  for  confirmation 
in  violation  of  a  duty  imposed  upon  them  by  law,  and 
having  put  him  in  possession  and  permitted  him  to  make 
improvements  to  an  amount  nearly  or  quite  equal  to  the 
value  of  the  property  at  the  time  the  contract  of  sale  was 
made,  invoke  the  powers  of  a  court  of  equity  to  compel  an 
accounting  for  the  rents  received,  doubtless  largely  increased 
by  the  improvements  made,  and  have  a  receiver  appointed 
to  collect  and  retain  them,  to  be  disposed  of  by  some  future 
order  of  the  court.  "He  who  seeks  the  appointment  of  a  re- 
ceiver must  himself  come  into  court  with  clean  hands." 
(High  on  Receivers,  sec.  7.)  The  statute  does  not  limit  the 
time  within  which  the  executors  may  report  the  sale  for  con- 
firmation. "The  executor  or  administrator,  after  making 
any  sale  of  real  estate,  must  make  a  return  of  his  proceed- 
ings to  the  court,  which  must  be  filed  in  the  office  of  the 
clerk,  at  any  time  subsequent  to  the  sale."  (Code  Civ.  Proc, 
sec.  1552.)  The  duty  and  power  to  report  the  sale  of  said 
lot  to  the  court  for  confirmation,  therefore,  remained  and  ex- 
isted at  the  time  this  cross-complaint  was  filed,  and  as  the 
fact  that  the  sale  had  been  made  was  called  to  the  attention 
of  the  court  by  the  allegations  therein  made  by  the  executor, 
he  might  with  propriety  have  been  cited  to  discharge  that 
duty  by  making  such  report.  Until  that  is  done  we  see  no 
ground  upon  which  the  executors  can  invoke  the  aid  of  a 
court  of  equity  to  compel  an  accounting  or  to  place  the  prop- 
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erty  in  the  hands  of  a  receiver.    I  therefore  advise  that  the 
order  appointing  a  receiver  be  reversed. 

Chimpan,  C,  and  Gray,  C,  concurred. 

For  the  reason  given  in  the  foregoing  opinion  the  order 

appointing  a  receiver  is  reversed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J, 


[8.  P.  No.  761.     In  Bank.^July  22,  1899.] 

LIVERPOOL,  LONDON  AND  GLOBE  INSURANCE 
COMPANY,  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY,  Appellant. 

KBGUGKNCB — DlOriCCTIVE     6PASK-ABEB8TEB — SUBSOOATION    OV    FOB     Iir> 

BUBAiTCB  OoHPAirr. — ^A  fire  insurance  company  which  has  heen  com- 
peUed  to  pay  insurance  upon  premises  destroyed  hy  fire  caused  by 
a  defective  spark-arrester  upon  an  engine,  may,  by  subrogation 
to  the  rights  of  the  owner  of  the  premises,  compel  the  railroad  com- 
pany to  reimburse  it  for  the  amount  of  such  payment  if  there 
was  no  contributory  negligence  upon  the  part  of  the  owner. 

Id. — OONTBIBUTOBT  NEOUOENCE — ^USE  OF  Bbasonablb  Pbeoaxttiokb  bt 
OwiTBB— <)inB8TiON  FOB  JxTBT.^Where  it  appears  that  the  owner  of 
the  burned  premises  did  not  directly  know  4iiat  the  engine  used 
was  dangerous,  and  did  not  invite  the  use  of  that  particular  en- 
gine, and  used  counter-precautions  against  the  risk  of  fire  by  em- 
ploying a  man  to  watch  and  guard  against  the  danger,  the  ques- 
tion  whether  those  precautions  were  such  as  reasonable  care  would 
dictate  is  for  the  jury. 

Id. — ^Debatable  Question  of  Pbxtdence. — If  it  is  fairly  debatable 
whether  or  not  the  owner  of  the  premises  acted  with  ordinary 
prudence,  in  the  light  of  the  knowledge  possessed,  the  question  of 
contributory  negligence  is  not  determined  by  the  result,  but  is  one 
of   fact  for  the  jury. 

Id.— Relation  of  Actb  to  REQunnsD  Cabe.— The  question  whether 
acts  of  the  owner  came  up  to  or  fell  short  of  the  d^^ee  of  care 
required  of  him  by  law,  is  one  of  fact  for  the  jury. 

Id.— Htfothetioal  Instbuction  as  to  Obigin  of  Fibb — ^Pbovincb  of 
JiTBY. — ^Where  the  evidence  as  to  the  cause  and  origin  of  the  fire 
was  circumstantial,  an  instruction  grouping  the  facts  in  hypotheti- 
cal form,  and  telling  the  jury  that  if  they  believe  these  facts  to  be 
established  by  the  evidence,  a  prima,  facie  case  is  made  out  which 
would  warrant  the  jury  in  finding  that  the  engine  of  the  defendant 
caused  the  fire,  does  not  invade  the  provinoe  of  the  jury,  and  is 
not  argumentative  or  unfair. 

Id. — Inbtbugtion  as  to  Pbobabiutt  of  Obigin. — ^A  portion  of  such 
instruction   that  "if,  upon  the  whole  evidence,   and  taking  into 
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consideration  all  the  conditions  and  circumstances  surrounding 
the  fire,  you  find  it  to  be  more  probable  that  the  fire  was  caused 
bj  sparks  escaping  from  the  swing  engine  than  from  any  other 
cause,  your  finding  upon  that  point,  to  wit,  the  origin  of  the  fire, 
should  be  accordingly,''  does  not  throw  the  question  into  the 
domain  of  conjecture  and  surmise;  but  the  question  as  to  the 
probability  of  the  origin  of  the  fire  is  properly  left  to  the  jury 
to  determine  from  the  circumstantial  evidence. 

Id. — ^INBTBUCTION  AS  TO  CJoUNTBB-PBBOAUTIONS— ASSUMPTION  OP  UN- 
DISPUTED Fact. — Where  the  court  properly  left  it  to  the  jury  to 
determine  the  reasonable  sufficiency  of  the  counter -precautions* 
used  by  the  owner  of  the  property,  the  assumption  in  the  in- 
struction to  the  jury  of  the  undisputed  fact  that  counter-precau- 
tions were  used,  is  not  objectionable,  and  could  not  injure  the 
defendant. 

Id. — Evidence — Pboofs  of  Loss. — ^The  proofs  of  loss  made  by  the  owner 
of  the  insured  buildings  which  were  destroyed  by  fire  were  ad- 
missible in  evidence  for  the  limited  purpose  of  establishing  the 
liability  of  the  insurance  company  plaintiff  to  such  owner  for  the 
moneys  paid  upon  the  insurance,  for  which  reimbursement  waM 
claimed  from  the  defendant. 

Id. — Stipulation — Offer  of  Defendant — Instruction.— The  admis- 
sion in  evidence  of  a  stipulation  between  the  parties,  which  upon 
its  face  is  made  admissible  in  evidence,  and  which  contained  a 
declaration  that  defendant  had  offered  to  pay  the  owner  of  the 
premises  a  large  sum  in  addition  to  the  insurance  money,  is  not 
prejudicial  to  the  defendant,  where  the  court  instructed  the  jury, 
at  defendant's  request,  that  said  offer  was  of  itself  neither  an  ad- 
mission that  the  defendant  had  been  guilty  of  negligence,  nor  that 
it  had  caused  the  fire,  nor  that  anything  was  due  to  the  owner  of 
the  premises,  or  the  plaintiff,  by  reason  of  the  fire. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.     William  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Reddy,  Campbell  &  Metson,  and  William  P.  Herrin,  for 
Appellant. 

Van  Ness  &  Redman,  for  Respondent. 

HENSHAW,  J. — Appeals  from  the  judgment  and  from 
the  order  denying  the  defendant  a  new  trial. 

On  July  15,  1893,  the  Sierra  Ice  Company  was  the  owner 
of  certain  icehouses  situated  in  Nevada  county.  Upon  that 
day  three  of  its  houses,  which  were  insured  with  plaintiff  for 
fifteen  thousand  dollars,  were  totally  destroyed  by  fira.     The 
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ice  company  presented  its  claim  of  loss  for  forty-four  thous- 
and dollars.  The  plaintiff  paid  the  full  amount  of  insur- 
ance, and  after  payment,  being  subrogated  to  the  ice  com- 
pany, made  demand  upon  the  Southern  Pacific  Company  for 
reimbursement,  contending  that  the  fire  had  been  negligent- 
ly set  by  the  Southern  Pacific  Company  in  operating  one  of 
its  locomotive  engines.  The  Southern  Pacific  Company  de- 
nied all  responsibility  for  the  fire,  and  refused  payment. 
Plaintiff  requested  the  ice  company  to  join  with  it  in  an  ac- 
tion against  the  Southern  Pacific  Company  for  a  recovery 
The  ice  company  refused  to  do  so,  and  was  made  a  defend- 
ant in  this  action.  During  the  trial  of  the  action,  how- 
ever, the  ice  company,  by  stipulation  of  the  parties,  was  dis- 
missed from  the  case.  The  verdict  and  judgment  were  for 
the  plaintiff. 

The  three  icehouses  which  were  destroyed  were  situated 
about  a  quarter  of  a  mile  from  the  main  track  of  the  railroad 
company.  A  sidetrack  was  run  upon  the  premises  of  the 
ice  company  by  the  railroad  company  at  the  expense  of  the 
ice  company.  It  was  built  for  the  convenient  transportation 
of  freight  to  and  from  the  ice  company's  works.  The  en- 
gines and  cars  belonged  to  the  railroad  company,  and  were 
operated  exclusively  by  it.  The  icehouse  which  first  caught 
fire  stood  close  to  the  track,  so  that  ice  might  be  readily 
loaded  from  it  upon  the  cars.  Upon  the  day  of  the  fire  the 
railroad  company  was  engaged  in  removing  certain  cars 
which  had  been  loaded  with  ice  from  this  icehouse.  In  so 
doing  the  train  men  made  a  "flying  switch."  In  making 
this  switch  the  engine  was  started  suddenly  forward,  pulling 
one  of  the  cars  away  from  the  others  and  running  with  it  on 
one  track,  leaving  the  other  cars  to  follow  more  slowly  be- 
hind and  take  another  track  after  the  engine  and  first  car 
had  passed.  After  the  engine  had  made  this  sudden  start  in 
front  of  the  icehouse,  and  had  run  some  distance  down  the 
track,  a  fire  was  observed  on  the  roof  of  the  icehouse,  just 
above  the  eaves,  and  exactly  opposite  where  the  engine  had 
made  its  start.  From  these  facts  and  from  others  which 
appear  in  the  case,  and  which  will  be  set  forth  as  occasion 
may  require,  plaintiff  contends  that  the  evidence  suflicientlv 
establishes  that  the  fire  was  caused  by  the  sparks  discharged 
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from  the  engine  and  falling  upon  the  roof  of  the  building. 
After  the  fire  the  engine  was  sent  to  the  round-house  and 
the  spark  arrester  above  the  fire  box  of  the  engine  was  ex- 
amined. The  examination  revealed  that  the  screen  of  the 
spark  arrester  had  a  hole  in  it  about  two  inches  by  six  in 
dimension  which  would  allow  the  escape  of  live  cinders  and 
sparks.  The  superintendent  of  the  ice  company  had  hearvi 
that  this  engine  had  previously  caused  other  fires,  and  had 
detailed  a  man  to  follow  the  engine  as  it  ran  in  and  out  of 
the  premises,  and  to  be  on  the  lookout  and  extinguish  any 
fire  that  might  be  set.  The  fact  that  the  spark  arrester  was 
imperfect  does  not  appear  to  have  been  known  to  anybody 
until  after  its  examination  subsequent  to  the  fire.  Three  dif- 
ferent engines  were  from  time  to  time  employed  in  operating 
the  "swing  train"  upon  the  ice  company's  premises,  but  tho 
engine  which  was  upon  the  premises  at  the  time  of  the  fire 
was  the  one  most  frequently  used. 

Appellant's  first  contention  is,  that  the  evidence  establishes 
that  the  ice  company  knew  the  danger  to  which  its  property 
stood  liable  from  the  use  of  the  engine,  and  that  with  this 
knowledge,  having  invited  the  engine  upon  the  premises,  and 
voluntarily  exposed  its  property  to  the  risk,  it  is  precluded 
from  recovering  for  an  injury  which  directly  results  from 
such  exposure.    That  the  principal  of  law  here  declared  is 
sound  there  can  be  no  question,  but  that  the  facts  in  this  case 
were  so  well  established  in  appellant's  favor  as  to  bring  the 
ice  company  within  the  application  of  the  principle  is  a  very 
different  matter.    Appellant  relies  particularly  upon  the  case 
of  Marquette  etc.  R.  R.  Co,  v.  Spear,  4A  Mich.  169 ;  38  Am. 
Rep.  242.    The  facts  in  that  case  were  that  plaintiffs  owned  a 
warehouse  and  a  quantity  of  hay  stored  near  it  on  premises  of 
their  own,  and  that  upon  these  premises  they  had  caused  to 
be  laid  a  track  upon  which  railroad  engines  and  cars  had 
been  running  for  their  accommodation  for  a  long  time  before 
fire.    When  plaintiffs  had  occasion  for  cars,  they  had  an  ar- 
rangement with  the  railroad  company  to  draw  them  in  and 
and  take  them  out.  A  particular  engine  belonging  to  the  rail- 
road company  was  made  use  of  for  this  purpose,  and  about  the 
time  of  the  fire  it  was  going  in  and  coming  out  several  times 
a  day.    One  of  the  plaintiffs  testified  that  on  the  occasion  of 
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the  fire  the  engine  went  in  and  out,  throwing  sparks.  He  was 
sitting  in  his  office  watching  them,  and  saw  as  she  passed  that 
a  spark  had  communicated  fire  to  the  hay.  The  engine  was 
noted  for  throwing  sparks,  and  had  two  or  three  times  before 
set  loose  hay  on  fire  on  the  dock.  "She  had  set  fire,  thrown 
fire  around  on  the  dock,  and  set  loose  hay  on  fire  before  in 
that  season.  She  threw  live  cinders  a  quarter  or  a  half  an  inch 
in  diameter."  The  witness  who  so  testified  was  one  of  the 
plaintiffs  in  the  action.  He  had  called  the  attention  of  the 
train  dispatcher  of  the  railroad  to  the  dangerous  condition  of 
the  engine,  and  the  train  dispatcher  had  said  that  he  would 
see  the  engine  fixed.  Plaintiffs  always  had  trouble  with  it, 
and  were  afraid  of  it  because  of  its  throwing  sparks.  The 
train  dispatcher  kept  putting  off  the  repairs.  Nevertheless, 
plaintiffs  continued  to  employ  from  day  to  day  this  danger- 
ous implement  until  such  a  calamity  as  they  feared  actually 
occurred.  These  facts,  Judge  Cooley  said,  speaking  for  the 
court,  instead  of  showing  a  cause  of  action,  effectually  dis- 
prove one.  "It  was  a  case  of  private  employment  whereby 
the  proprietors  of  the  engine  were  solicited  to  send  it  upon  the 
private  business  of  the  employers  into  a  place  where  the  latter 
well  knew,  and  had  for  a  long  time  known  and  understood,  it 
was  likely  to  do  mischief.  .  .  There  is  just  the  same  andmore 
reason  for  plaintiffs  to  complain  of  it  than  there  would  have 
been  had  they  hired  the  owner  of  a  vicious  animal,  known 
by  them  to  be  such,  to  bring  him  for  their  purposes  upon 
their  premises,  and  then  been  injured  by  him  as  they  should 
have  anticipated  they  might  be.  That  which  one  consents  to 
and  invites,  he  cannot  complain  of  in  the  law  as  an  injury." 
But  in  its  facts  the  case  at  bar  is  broadly  distinguishable  from 
the  one  relied  upon.  The  ice  company  did  not  invite  this 
particular  engine  upon  their  premises.  They  requested  the 
railroad  company  to  send  an  engine,  and  it  sent,  from  several 
which  it  was  in  the  habit  of  using,  this  particular  one.  The 
ice  company  had  not  direct  knowledge  that  the  locomotive 
was  dangerous.  The  extent  of  their  information  appears  to 
be  that  they  had  heard  it  had  set  fires  before ;  and  finally  they 
did,  as  apparently  the  plaintiffs  in  the  Michigan  case  did  not, 
take  counter  precautions  against  the  risk  of  fire,  by  employ- 
ing a  man  to  watch  and  guard  against  tlik  verv  danger. 
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Therefore,  if  it  W  admitted  that  the  evidence  established  that 
the  ice  company  invited  upon  its  premises  for  its  own  private 
ends  a  locomotive  engine  of  the  defendant  known  to  be  dan- 
gerous (a  proposition  which  we  are  far  from  conceding  the 
evidence  does  establish),  nevertheless  it  appears  that  the 
ice  company  took  certain  counter  precautions  against  the 
danger,  and  whether  those  precautions  were  such  as  reasona- 
ble care  would  dictate  was  a  question  properly  submitted  to 
the  jury.  We  say  properly  submitted,  for  it  does  not  follow, 
as  appellant  contends,  that  because  the  facts  as  to  the  nature 
of  the  precautions  employed  by  the  ice  company  to  guard 
against  the  danger  were  proved  without  conflict  or  dispute, 
and  because  the  precautions  did  not  prevent  the  fire,  that  for 
these  reasons  the  question  of  contributory  negligence  upon 
the  part  of  the  ice  company  became  one  of  law  to  be  decided 
by  the  court,  and  not  one  of  fact  to  be  submitted  to  the  jury. 
If  it  is  even  fairly  debatable  whether  or  not  the  ice  company 
acted  with  ordinary  prudence  in  the  light  of  its  knowledge, 
the  question  is  one  for  the  jury,  and  the  fact  that  such  pre- 
cautions as  it  took  did  not  avail  to  prevent  a  conflagration  is 
in  no  way  determinative  of  the  question,  for,  if  it  may  be  said 
that  it  can  be  determined  by  the  result  whether  or  not  the 
person  in  any  given  case  has  exercised  the  degree  of  care  with 
which  the  law  charges  him,  it  must  logically  follow  that  in 
every  case  in  which  a  plaintiff  has  sustained  injury  he  has 
been  guilty  of  contributory  negligence.  It  is  always  easy 
after  an  accident  to  see  how  it  could  have  been  avoided,  but 
a  man's  duty  before  the  calamity  is  not  measured  by  such 
ez  post  facto  information.  (Burke  v,  Witherbee,  98  N.  Y. 
562.)  There  are  some  acts  which,  if  a  plaintiff  commits,  and 
there  are  some  omissions  of  which  if  he  be  guilty,  that  are  of 
such  nature  as  clearly  to  fix  upon  him  culpability  and  con- 
tributory negligence,  if  injury  to  him  thereby  result.  But 
there  is  a  vastly  larger  number  of  cases  which  come,  not  with- 
in this  category,  but  are  of  the  class  where  the  question 
whether  or  not  the  acts  of  the  plaintiff  come  up  to  or  fall 
short  of  the  degree  of  care  required  of  him  by  law,  is  one  of 
fact  to  be  determined  by  the  jury.  Clearly,  this  is  such  a 
case,  and  it  seems  necessary  in  support  of  the  conclusion  only 
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lo  refer  to  such  cases  as  Femandes  v.  Sacramento  etc.  Ry.  Co., 
52  Cal.  45;  Carr  v.  Eel  River  R.  R.  Co.,  8  Cal.  366;  Van 
Praag  r.  Gale,  107  Cal.  438 ;  Redington  v.  Postal  Tel.  Co.,  107 
Cal.  317 ;  48  Am.  St,  Rep.  132;  McKwne  v.  Santa  Clara  etc. 
Co.,  no  Cal;  480. 

Appellant  complains  of  instruction  2  given  by  the  court  at 
the  request  of  the  respondent.  The  instruction  is  too  long 
for  quotation.  In  hypothetical  form  it  groups  certain  facts, 
and  tells  the  jury  that,  if  they  believe  these  facts  to  be  estab- 
lished by  the  evidence^  a  priTna  facie  case  is  made  out  which 
would  warrant  a  finding  that  the  engine  of  defendant  caused 
the  fire.  It  is  said  that  the  instruction  violates  the  constitu- 
tional provision,  and  that  the  court  trespassed  upon  the  do- 
main of  the  jury  in  advising  them  upon  the  facts,  and  that 
the  whole  instruction  is  argumentative  and  unfair.  A  care- 
ful reading  of  it  satisfies  us  that  the  criticism  is  not  well 
founded.  The  evidence  as  to  the  cause  and  origin  of  the  fire 
was  circumstantial.  As  a  part  of  the  instruction  the  court 
said :  ^^If  upon  the  whole  evidence,  and  taking  into  oonsid- 
eration  all  the  conditions  and.circumstances  surrounding  the 
fire,  you  find  it  to  be  more  probable  that  the  fire  was  caused 
by  sparks  escaping  from  the  swing  engine  than  from  any 
other  cause,  your  finding  upon  that  point,  to  wit,  the  origin 
of  the  fire,  should  be  accordingly."  This  portion  of  the  in- 
struction is  especially  criticised  as  a  declaration  to  the  jury 
that  they  might  reach  a  determination  upon  an  important 
fact  from  mere  conjecture,  guess,  or  supposition,  without  any 
evidence  in  support  of  it ;  that  they  were  told  that  they  could 
reach  a  verdict  upon  the  doctrine  of  probabilities,  and  it  is 
said  that  a  case  is  not  proven  by  a  preponderance  of  evidence 
when  a  mere  probability  is  established.  We  think,  under  the 
facts  and  circumstances  of  this  case,  that  this  criticism  is  also 
without  merit.  The  question  of  the  origin  of  the  fire  was  one 
to  be  determined  by  circumstantial  evidence.  No  one  saw  a 
spark  from  the  engine  alight  upon  and  set  fire  to  the  roof  of 
the  icehouse.  It  was,  then,  under  the  peculiar  circumstances 
of  this  case,  a  proposition  for  the  plaintiflF  to  establish  that 
the  probability  was  that  the  engine  occasioned  the  fire.  Nor 
does  the  use  of  the  word  "probability"  in  the  instruction  of 
the  court  cast  the  question  into  the  domain  of  mere  con- 
jecture and  surmise.     In  civil  cases  which  are  decided  in 
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favor  of  the  litigant  upon  a  mere  preponderance  of  evidence, 
the  rule  of  decision  is,  after  all,  but  a  rule  of  probability,  and 
this  is  well  recognized.    Says  Greenleaf :    "In  civil  cases  .   . 
.  .  it  is  not  necessary  that  the  minds  of  the  jurors  be  freed 
from  all  doubt ;  it  is  their  duty  to  decide  in  favor  of  the  party 
on  whose  side  the  weight  of  evidence  preponderates,  and  ac- 
cording to  the  reasonable  probability  of  truth."    And  again : 
"A  presumption  of  fact  is  an  inference  which  a  reasonable 
man  would  draw  from  certain  facts  which  have  been  proved 
to  him.    Its  basis  is  in  logic;  its  source  is  probability."  "Cir- 
cumstantial evidence  is  of  two  kinds,  namely,  certain  .... 
and  uncertain,  or  that  from  which  the  conclusion  does  not 
necessarily  follow,  but  is  probable  only,  and  is  obtained  by 
process  of  reasoning."     (1  Greenleaf  on  Evidence,  15th  ed. 
23,  24,  72.)    Says  this  court,  in  Butcher  v,  Vaca  Valley  etc, 
Ry.  Co,,  67  Cal.  518:    "Evidence  that  sparks  and  burning 
cx)als  were  frequently  dropped  by  engine  passing  upon  the 
same  road  upon  previous  occassions  has  been  held  to  be  rele- 
vant and  competent  to  show  negligence  and  to  make  it  prob- 
able that  the  plaintiff's  injury  proceeded  from  the  same  quar- 
ter."   And  further  reference  may  be  had  to  Sheldon  v.  Hud- 
son River  Ry.  Co,,  14  N.  Y.  218;  67  Am.  Dec.  155;  Kelsey 
V.  Chicago  etc,  R,  Co,,  1  S.  Dak.  80;  Yankton  Fire  Ins.  Co. 
V.  Fremont  etc.  R.  Co.,  7  S.  Dak.  428;  Longabaugh  v,  Vir- 
ginia City  &  T.  R.  Co,,  9  Nev.  271. 

It  has  already  been  said  that  the  court  did  not  err  in  sub- 
mitting to  the  jury  the  question  of  the  contributory  negli- 
gence of  the  plaintiff  in  the  matter  of  the  use  of  the  particu- 
lar engine.  It  submitted  to  the  jury  the  proposition  as  to 
whether  or  not  the  precautions  made  use  of  by  the  ice  com- 
pany to  prevent  a  fire  were,  under  all  the  circumstances,  such 
precautions  as  would  be  employed  by  a  prudent  man  in  a  like 
case.  But  appellant  objects  that  the  court  instructed  the  jury 
that  the  ice  company  did  employ  counter  precautions,  and 
insists  that  the  question  whether  or  not  it  employed  coimter 
precautions  was  one  of  fact  for  the  jury.  We  think  this  crit- 
icism captious.  Whether  or  not  the  counter  precautions  were 
adequate  to  relieve  the  ice  company  from  the  charge  of  con- 
tributory negligence  was  properly  for  the  jury,  but  it  is  not 
disputed  that  the  ice  company  did  something — took  some 
measures  against  the  danger  to  which  its  property,  was  jw- 
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posed.  It  employed  a  man  to  follow  and  watch  the  engine. 
Over  this  there  was  no  dispute.  It  could  not  have  injured 
the  defendant  that  the  court  designated  these  acts  of  the  ice 
company  "counter  precautions,"  when  it  carefully  left  the 
determination  of  their  reasonable  suflBciency  with  the  jury. 

The  proof  of  loss  was  properly  admitted  in  evidence  aa 
establishing  plaintiff's  habiUty  for  the  moneys  which  it  had 
paid  to  the  ice  company,  and  as  a  declaration  within  the  is- 
sues of  the  pleadings  against  the  defendant   ice  company, 
Plaintiff's  counsel  stated  upon  its  introduction  that  no  claim 
was  made  that  any  statement  contained  in  it  was  binding 
upon  the  appellant.    It  was  admitted  for  a  limited  purpose. 
{Smith  V.  Whittler,  95  Cal  279.)    The  stipulation  by  agree- 
ment of  the  parties  expressed  upon  the  face  of  the  writing 
itself  was  made  admissible  in  evidence,  and  the  declaration 
contained  in  the  stipulation  that  the  appellant  had  offered  to 
pay  the  ice  company  the  sum  of  twelve  thousand  five  hundred 
dollars  in  addition  to  the  insurance  money  was  not  injurious 
to  the  appellant,  as  the  court  instructed  the  jury  at  the  re- 
quest of  appellant  that  ^*said  offer  was  of  itself  neither  an 
admission  that  the  defendant  had  been  guilty  of  negligence, 
nor  that  it  had  caused  said  fire,  nor  that  anything  was  due  to 
said  Sierra  Lakes  Ice  Company,  or  the  plaintiff  herein,  by 
reason  of  said  fire." 
The  judgment  and  order  appealed  from  are  affirmed. 
Temple,  J.,  Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 
McFARLAND,  J.,  dissenting. — I  dissent  for  several  rea- 
sons ;  but,  waiving  other  points,  it  is  sufficient  to  say  here  that 
in  my  opinion  the  court  below  in  giving  instruction  No.  2, 
a^sked  by  respondent,  committed  a  material  and  prejudicial 
error  for  which  the  judgment  should  be  reversed.    The  in- 
struction is  very  long,  and  is,  I  think,  erroneous  as  a  whole, 
because  it  deals  mainly  with  questions  of  fact  and  is  argu- 
mentative.   The  specific  part  of  it  which,  in  my  opinion,  is 
clearly  erroneous  is  as  follows:    "Proof  to  the  effect  that  im- 
mediately before  the  breaking  out  of  the  fire,  an  engine  of 
the  defendant,  burning  coal  for  the  purpose  of  generating 
steam,  was  in  operation  immediately  by,  and  in  close  prox- 
imity to,  the  place  where  the  fire  broke  out,  and  that  such 
engine  had,  on  previous  occasions,  set  fire  by  sparks  escaping 
therefrom,  and  that  said  engine  was  so  operated  in  relation 
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to  said  property  that  a  spark  or  sparks  escaping  therefrom 
could  have  set  the  fire,  and  the  condition  of  the  property  and 
the  surrounding  circiunstances  being  such  as  to  warrant  a  be- 
lief on  your  part  that  the  fire  was  more  likely  brought  about 
by  a  spark  or  sparks  from  said  engine  than  from  any  other 
cause^  would  be  such  reasonable  evidence,  and  would  prima 
facie  establish  that  the  fire  had  been  caused  by  said  engine, 
and  would  warrant  a  finding  upon  your  part  to  that  effect  in 
the  absence  of  evidence  that  the  fire  arose  from  some  other 
cause."  This  language  does  not  include  a  single  proposition 
of  law.  It  simply  telk  the  jury  how  they  should  weigh  the  evi- 
dence and  how  certain  inferences  of  fact  should  be  drawn 
from  other  facts,  and  is  an  unwarrantable  interference  with 
the  province  of  the  jury.  Such  an  instruction  has  been  re- 
peatedly held  by  this  court  to  be  erroneous,  and  to  be  in  con- 
travention of  section  18,  article  VI,  of  the  constitution.  The 
error  of  such  an  instruction  is  aptly  illustrated  by  the  case  of 
People  V.  Walden,  51  Cal.  588.  The  defendant  in  that  case 
was  charged  with  having  fraudulently  changed  certain  ballots 
which  had  been  voted  at  an  alection,  after  they  had  been  de- 
posited in  the  clerk's  office ;  and  it  was  shown  on  the  trial  that 
a  key  which  would  fit  and  open  the  lock  of  the  door  leading 
to  the  clerk's  office  had  been  found  on  the  person  of  the  de- 
fendant, and  the  court  below,  speaking  of  the  key,  told  the 
jury:  "If  you  beUeve  it  would  open  the  clerk's  office  where 
the  ballots  were  kept,  then  the  possession  by  the  defendant 
unexplained  raises  a  reasonable  presimiption  that  he  had  it 
for  the  purpose  of  opening  that  door."  The  court  in  its  opin- 
ion said:  "In  no  view  can  this  charge  be  sustained.  If  it  be 
said  that  it  was  an  attempt  to  charge  in  respect  to  a  legal 
presumption,  it  was  clearly  error,  since  no  such  presumption 
would  arise  from  the  fact  stated,  as  a  matter  of  law.  If  it 
was  an  attempt  on  the  part  of  the  court  to  instruct  the  jury 
that  the  existence  of  one  fact,  in  view  of  the  ordinary  ex- 
perience of  mankind,  and  connection  of  events,  must 
be  presumed  froin  the  existence  of  another,  this  was  an  inter- 
ference with  what,  as  we  have  shown,  is  the  exclusive  prov- 
ince of  the  jury.  It  was  charging  the  jury  'with  respect  to 
matters  of  fact,'  and  was  a  contravention  of  section  18,  article 
VI,  of  the  constitution  of  the  state."    In  Estate  of  Carpenter, 

94  Cal.  406,  the  court — we  quote  from  the  syllabus,  which 
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correctly  states  what  was  decided — said :  "Instructions  as  to 
the  weight  and  value  of  evidence,  stating  what  the  jury  are  at 
liberty  to  conclude  from  certain  facts,  if  found,  involving  a 
conclusion,  not  of  law,  but  of  the  judging  mind  from  the  evi- 
dence, are  in  violation  of  the  constitutional  inhibition  as  to 
instructions  upon  matters  of  fact.  The  court  has  no  right  to 
dictate  or  even  suggest  the  process  of  reasoning  by  which  the 
evidence  shall  be  judged."  (See,  also.  Stone  v.  Geyser  etc. 
Co,,  52  Cal.  S15;  People  v.  Carrillo,  54  Cal.  63.) 

For  these  reasons,  and  in  accordance  with  the  principle  de- 
clared in  the  above  cited  authorities,  the  judgment,  in  my 
opinion,  should  be  reversed  and  a  new  trial  granted. 

Rehearing  denied. 


[L.  A.  No.  367.    In  Bank.--July  22,  1899.] 

E.  L.  MAYBERRY,  Appellant,  v.  ALHAMBRA  ADDI- 
TION WATER  COMPANY,  Respondent. 

Water  Rights — Division  op  Stbeam — Future  Devklofment  of  Wa- 
ter— Ambiguous  Contract — Practical  Construction. — Where 
the  o\^ner  of  land  in  which  a  stream  arose  contracted  with  an  ad- 
joining owner  for  a  division  of  the  stream  so  as  to  give  to  the 
latter,  or  his  assigns,  the  right  to  the  flow  of  the  stream  two 
days  in  each  week  through  a  certain  ditch,  or  any  other  aijuednct 
conducted  by  the  former,  or  his  assigns,  across  ihe  land  of  the' 
latter,  for  which  a  right  of  way  was  given  under  the  ocmtnct, 
to  the  former  or  his  assigns,  together  with  the  right  to  the  flow 
of  the  remainder  of  the  stream,  the  possibu^ty  of  the  future  de 
velopment  of  additional  water  by  the  former,  or  his  assigns,  was 
a  circumstance  surrounding  the  parties,  and  the  contract  being 
ambiguous  or  doubtful  in  relation  to  water  thus  developed,  the 
practical  construction  placed  upon  the  contract  by  the  parties  in 
relation  thereto  must  control. 

Id. — Use  of  Developed  Water  under  Terms  of  Contract — Comming- 
ling— Estoppel. — Where  the  owner  of  the  land  upon  which  the 
stream  arose  conduct^  the  natural  water  and  that  artiflcally  de 
veloped,  commingled  together,  in  an  aqueduct  constructed  across 
the  lands  of  the  adjoining  owner,  thereby  bringing  the  whole  flow 
within  the  literal  terUk  of  the  contract,  he  cannot  claim  that  the 
flow  of  the  developed  water  across  such  lands  was  without  right 
and  not  under  the  contract. 

Id. — AcQUiESCENSB  OF  Parties — ^Rioht  to  Use  of  Slow. — ^Both  par- 
ties having  aoquiesced  in  the  right  to  flow  the  developed  water 
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across  the  adjoining  lands  under  the  contract,  the  adjoining  owner 
or  his  grantee  has  the  right  to  use  it  two  d&js  each  week,  as 
part  of  the  flow  of  the  stream,  so  long  as  it  is  so  conducted,  in 
BO  far  as  may  be  reasonably  necessary  for  the  irrigation  of  the 
original  adjoining  tract. 

Id.— Wakton  Diykbbion  not  Aujowed, — The  adjoining  owner  cannot 
make  a  wanton  diversion  of  the  water,  to  the  injury  of  the  other 
party,  without  benefit  to  himself. 

Id. — ^RiQHT  TO  Pebiodic  Flow  of  Streak — ^Mkabttbement. — ^Where  a 
party  has  a  contract  right  to  the  periodic  flow  of  the  water  of 
a  stream  for  two  days  in  the  week,  he  is  entitled  to  the  entire  fluw 
of  the  stream  for  the  time  specified,  when  necessary  for  the  irri 
gation  of  his  tract;  and  his  rights  in  the  stream  cannot  properly  be 
measured  by  a  fixed  quantity  thereof  in  inches.  If  he  does  not 
at  present  need  or  use  all  the  flow  of  the  stream,  that  fact  does 
not  anthorvEe  a  restriction  of  his  privileges  under  the  contract. 

Id. — ^AOQUDEBCENCB  IN  MsABUBEMKNT. — ^The  temporary  acquiescence  of 
such  party  in  a  measurement  of  his  water  right  by  inches  by 
the  other  party  to  the  contract,  whatever  effect  it  may  have  upon 
his  claim  for  damages,  cannot  affect  his  rights  under  the  contract, 
if  not  continued  for  a  sufficient  time  to  bar  his  rights  by  adverse 
user. 

Appeal — Findingb  and  Judghent  too  Broad — Reversal. — ^Upon  ap- 
peal, where  the  findings  and  judgment  appear  to  be  broader  than 
the  facts  warrant,  and  they  apparently  cast  a  cloud  on  rights 
clearly  belonging  to  the  appellant,  the  judgment  must  be  reversed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinions  in  this  case,  and  in 
the  opinion  of  the  court  in  the  former  case,  reported  in  88 
Cal.  68. 

Anderson  &  Anderson,  Van  R.  Paterson,  and  Rodgers, 

Paterson  &  Slack,  for  Appellants. 

A.  M.  Stephens,  and  Graves,  O'Melveny  &  Shankland,  for 
Respondent. 

BEATTY,  C.  J. — A  rehearing  of  this  cause  was  ordered 
after  decision  in  Department.  We  refer  to  the  Department 
opinion  for  a  statement  of  the  facts  to  be  considered,  and  we 
adopt  its  conclusions,  except  upon  one  point. 

With  respect  to  the  rights  of  the  parties  to  the  use  of  the 
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water  artificially  developed  by  the  defendant,  we  think  the 
contract  of  1860  (quoted  in  full  in  Alhambra  etc.  Water  Co. 
V.  Mayberry,  88  Cal.  68)  requires  a  construction  more  favor- 
able to  the  plaintiff  than  was  placed  upon  it  by  the  superior 
court  and  by  the  Department.  When  Kewen  and  Wilson 
entered  into  that  contract,  the  possibility  of  developing  in 
the  future  water  in  addition  to  that  then  flowing  in  the  ciin- 
ada  was  one  of  the  circumstances  by  which  they  were  sur- 
rounded, and  there  is  nothing  in  the  terms  of  the  contract 
to  denote  whether  they  did,  or  did  not,  take  it  into  considera- 
tion. If,  therefore,  the  defendant,  by  causing  the  water 
which  it  has  developed  to  flow  through  the  aqueduct  which 
it  maintains  across  the  Kewen  land,  has  brought  such  water 
within  the  literal  terms  of  that  clause  of  the  contract  which 
entitles  the  plaintiff  to  use  on  two  days  of  the  week  "the 
water  flowing  in  any  water  ditch,  flume  or  aqueduct  used, 
dug  or  erected  by  the  parties  of  the  fbrst  part,"  et  cetera,  we 
cannot  see  how  the  defendant  can  appeal  to  the  circum- 
stances surrounding  the  parties  at  the  date  of  the  contract  to 
modify  the  natural  construction  of  the  language  in  which 
their  intention  is  expressed. 

But,  aside  from  this,  the  least  that  can  be  said  of  this  pro- 
vision of  the  contract  is  that  it  is  ambiguous  and  doubtful. 
Such  being  the  case,  the  practical  construction  placed  upon 
it  by  the  parties  must  control. 

It  appears  that  the  defendant,  from  the  commencement  of 
its  development  of  water  in  1887  down  to  the  trial  of  this 
action,  has  been  conducting  all  the  water  "flowing  in  the 
glen" — natural,  and  artificial  mingled  together — ^through 
its  pipe  across  plaintiff's  land.  It  does  not  lie  in  defendant's 
mouth  to  say  that  it  has  been  doing  this  without  right,  and 
its  only  right  is  derived  from  the  contract  of  1860.  It  has 
thus  put  its  construction  upon  that  contract,  and  the  plain- 
tiff having  acquiesced,  it  must  be  held  that  the  parties  have 
themselves  determined  that  the  defendant  has  the  right  un- 
der the  contract  to  conduct  the  developed  water  across  the 
plaintiff's  land.  If,  so,  it  follows  that  the  plaintiff  has  the 
right  to  use  it  on  two  days  of  the  week,  so  long  as  it  is  so 
conducted.  If  one  stipulation  of  the  contract  applies  to  the 
flow  artificially  created,  so  must  the  others.  We  do  not  de- 
cide that  the  defendant  is  obliged  to  continue  to  conduct  the 
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developed  water  across  the  Kewen  tract,  but  only  that  so  long 
as  it  claims  and  exercises  the  right  to  do  so  the  plaintiff  can 
claim  and  exercise  the  reciprocal  right  to  use  the  water  as  the 
contract  provides.  Nor  are  we  to  be  understood  as  holding 
that  the  plaintiff  is  entitled  to  divert  from  defendant's  pipes 
at  any  time  more  water  than  is  reasonably  necessary  for  the 
irrigation  of  that  portion  of  the  original  Kewen  tract  of 
which  he  is  the  owner.  He  is  not,  in  other  words,  to  make 
a  wanton  diversion,  to  the  injury  of  defendant  without  bene- 
fit to  himself. 

The  judgment  and  order  of  the  superior  court  are  re- 
versed, and  the  cause  remanded  for  further  proceedings  in 
accordance  with  the  opinion  of  the  Department  as  herein 
modified. 
Henshaw,  J.,  Temple,  X,  and  McFarland,  J.,  concurred. 
The  following  is  the  opinion  rendered  in  Department  Two, 
September  10, 1898,  referred  to  in  the  foregoing  opinion : 

BRITT,  C— In  the  year  1860  one  B.  D.  Wilson  owned  a 
considerable  body  of  land,  which  included  the  source  and 
upper  portion  ot  the  channel  of  a  stream  of  water  flowing  in 
a  canyon  or  glen  on  said  land  and  called  the  Mill  stream. 
Adjacent  on  the  south  to  Wilson's  land,  and.  traversed  by  the 
lower  course  of  said  stream,  was  a  tract  of  public  land,  one 
hundred  and  fiifty-four  acres  in  extent,  occupied  by  one  E. 
J.  C.  Kewen,  to  which  said  Kewen  afterward  acquired  title. 
For  the  purpose  of  apportioning  the  flow  of  said  stream  be- 
tween themselves  for  irrigation  and  other  uses,  the  said  Wil- 
son and  Kewen  entered  into  a  written  contract,  of  date  May  7, 
1860,  whereby  Wilson  granted  to  Kewen  the  right  to 
enter  on  his,  Wilson's  aforesaid  land  on  the  west 
side  of  said  canyon  and  take  the  water  flowing  there- 
in through  a  certain  "upper  water  ditch"  and  use  the 
same  for  irrigating  the  land  of  him,  the  said  Kewen,  dur- 
ing Friday  and  Saturday  of  each  week ;  Kewen  on  his  part 
granted  to  Wilson  the  right  of  way  over  his  said  tract  of 
one  hundred  and  fifty-four  acres  for  the  construction  of 
ditches,  flumes,  and  aqueducts,  and  to  conduct  water 
through  the  same  to  such  outside  points  as  Wilson  might 
select,  subject  to  the  right  of  Kewen  to  use  for  irrigating  his 
land,  during  two  days  in  the  week  as  aforesaid,  the  water 
flowing  in  said  "upper  ditch,  or  in  any  water  <itch,  flume 
or  aqueduct  used,  dug,  or  erected"  by  Wilson  on  Kewen'a 
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land.  The  contract  in  terms  bound  the  assigns  of  the  psa^ 
ties  thereto.  The  Alhambra  Addition  Watej  Company,  a 
corporation,  defendant  here,  has  succeeded  by  purchase  to 
lands  of  Wilson,  including  the  upper  part  of  said  canyon, 
and  to  all  his  rights  under  said  contract;  in  like  manner 
Mayberry,  the  plaintiflF,  has  acquired  the  interest  of  Kewen 
in  the  contract  and  the  title  to  said  one  hundred  and  fifty- 
four  acre  tract  of  land,  together  also  with  a  certain  parcel  of 
fifty  acres  lying  north  of  Kewen's  original  tract,  and  at  the 
mouth  of  said  canyon,  which  was  conveyed  by  Wilson  to 
Kewen  by  deed  on  November  29,  1871.  This  deed  reserved 
to  Wilson  all  water  rights  had  by  him  in  the  fifty-acre  parcel. 
Said  contract  of  1860,  and  a  statement  of  the  circum- 
stances inducing  the  same,  appear  at  length  in  the  opinion 
of  the  chief  justice  rendered  in  a  former  action  between  the 
parties  here  and  reported  in  Alhambra  etc.  Water  Co.  v. 
Mayberry,  88  Cal.  68.  That  action  was  begun  by  the  water 
company  (defendant  in  the  present  case)  on  April  18,  1886, 
against  Mayberry  (the  present  plaintiff),  and  had  for  its 
principal  x)bject  the  determination  of  the  rights  of  the  par- 
ties in  the  water  which  was  the  subject  of  said  contract.  The 
judgment  of  the  superior  court  therein  was  rendered  on  De- 
cember 28, 1887,  in  favor  of  the  water  company,  it  contained 
the  following  provisions  among  others:  That  Mayberry  is 
entitled  to  divert  and  use,  on  Friday  and  Saturday  of  each 
week,  all  or  so  much  as  may  be  necessary,  of  the  waters  of 
said  canyon  for  the  purpose  of  irrigating,  on  those  days  only, 
any  or  all  of  the  tract  of  one  hundred  and  fifty-four  acres 
formerly  owned  by  Kewen.  "Also  the  right  to  divert  and 
use  on  said  days,  and  for  said  purpose  of  irrigating  said  lands, 
any  water  flowing  in  any  ditch,  flume,  or  aqueduct  made, 
constructed,  or  used  by  said  Wilson  .  .  .  .  or  by  the 
plaintiff  ....  over  or  across  the  said  one  hundred  and 
fifty-four  acre  tract  of  land."  That  the  water  company  is  en- 
titled to  the  exclusive  use  of  the  waters  of  said  canyon,  sub- 
ject to  the  expressly  specified  rights  of  Mayberry;  and  that 
it  has,  and  he  has  not,  the  right  to  develop  water  on  that  por- 
tion of  the  fifty-acre  tract  lying  in  said  canyon.  On  appeal 
taken  by  Mayberry,  this  court  affirmed  the  judgment,  except 
in  the  particular  last  stated,  as  to  which  it  was  determined 
that  Mayberry  has  the  right  to  develop  water  on  the  fifty-acre 
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tract  by  digging  wells,  running  tunnels,  and  the  like,  not  in- 
terfering with^the  flow  of  the  stream.  (Alhambra  etc.  Wat- 
er Co.  V,  Mayberry,  supra.) 

Pending  said  former  action,  viz.,  in  July,  1887,  the  water 
company  began  a  series  of  explorations  for  water  on  its  own 
land  in  the  said  canyon  above  the  holdings  of  Mayberry,  and 
continued  the  same  during  the  period  of  some  five  years,  and 
by  means  of  wells,  tunnels,  et  cetera,  it  tapped  sources  of  sub- 
terranean supply  and  conducted  the  same  into  the  channel 
of  said  stream,  thereby  adding  to  the  volume  of  the  same  a 
quantity  of  water  which  would  not  naturally  flow  therein  at 
all ;  speaking  approximately,  and  not  meaning  to  decide  the 
fact,  the  flow  of  the  stream  was  in  this  manner  about  doubled. 
All  the  water  when  used  by  the  water  company  is  conducted 
through  a  large  pipe  laid  across  the  said  one  hundred  and 
fifty-four  acre  tract — the  head  of  the  pipe  being  above  the 
northerly  line  of  that  tract  and  on  the  said  fifty-acre  parcel. 

1.  The  present  action  was  instituted  by  Mayberry  on  July 
17,  1894.  The  main  question  involved  is,  whether  he  may 
use  the  water  added  to  the  stream  as  aforesaid  in  the  same 
manner  that  he  uses  the  natural  flow ;  he  claims  that  right 
both  under  the  contract  of  1860  and  the  judgment  in  said 
former  action.  The  chief  privilege  secured  to  Kewen  by  said 
contract  was  the  right  to  enter  on  Wilson's  land  and  take  on 
Fridays  and  Saturdays  "the  water  flowing  in  said  glen"; 
these  words  reasonably  denote  the  then  existing  natural  flow 
of  the  stream,  and  do  not  reasonably  denote  water  to  be  in 
the  future  artificially  developed  or  imported  by  Wilson  or  his 
assigns  and  turned  into  the  channel.  The  right  to  the  arti- 
ficial increment  is  quite  distinct  from  the  title  to  the  natural 
flow,  and  the  ovmer  thereof  may  reclaim  it  from  the  chan- 
nel. {Butte  Canal  Co.  v.  Vaughn,  11  Cal.  143 ;  70  Am.  Dec. 
769;  Paige  v.  Rocky  etc.  Canal  Co.,  83  Cal.  84.)  It  is  true 
that  after  the  description  in  the  contract  of  the  privileges  ac- 
corded to  Wilson  of  constructing  conduits  across  the  land  of 
Kewen  and  leading  water  through  them,  there  followed  a 
clause  reafiirming  the  right  of  Kewen  to  use  for  irrigation 
the  water  flowing  in  the  upper  ditch  "or  in  any  water  ditch, 
flume,  or  aqueduct  used,  dug,  or  erected"  on  his  land  pursu- 
ant to  the  permission  of  the  contract ;  but  we  understand  this 
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provision  to  mean  that  Xev^en  might  use  the  water  whether 
flowing  in  the  "upper  ditch"  (which  then  existed)  or  in 
some  other  aqueduct  which  Wilson  or  his  successor  might 
thereafter  provide  for  its  transmission  to  lower  levels  across 
Kewen's  land,  and  had  no  reference  to  an  extension  of  the 
right  of  Kewen  to  water  other  than  that  of  the  stream. 
Whether  the  water  company  has  the  right  to  convey  the  de- 
veloped water  in  the  pipe  across  plaintiff's  land  is  a  ques- 
tion which  does  not  arise  in  this  case;  whether  such  use  is 
rightful  or  not — a  matter  on  which  we  intimate  no  opinion 
— the  title  to  the  water  is  not  affected. 

When  said  former  action  was  begun  the  water  now  in  con- 
troversy formed  no  part  of  the  stream,  but  was  as  absolutely 
the  property  of  the  water  company  as  were  the  solid  strata 
through  which  it  percolated  or  by  which  it  was  restrained 
from  emerging  in  the  channel  {Oould  v.  Eaton,  111  Cal.  639, 
and  cases  cited) ;  as  we  read  the  pleadings  in  that  suit  (which 
are  brought  up  in  the  record  here),  they  submitted  for  ad- 
judication no  issues  concerning  this  water.  There  were 
some  references  in  the  complaint  to  the  right  to  develop  wat- 
er, but,  considered  in  their  context,  it  is  apparent  that  they 
were  pointed  to  the  acts  of  Mayberry  on  the  fifty-acre  tract — 
the  water  company  claiming,  in  virtue  of  the  reservation  of 
water  rights  in  the  deed  of  November  29,  1871,  that  May- 
berry had  not  the  right  to  develop  water  on  that  tract,  a  con- 
tention which  was  overruled  in  this  court.  Undertanding 
said  judgment  in  the  light  of  the  .pleadings  on  which  it  rested 
and  the  facts  then  existing,  we  think  it  plain  that  it  does  not 
operate  to  enlarge  the  meaning  of  the  contract  of  1860  in 
Mayberry's  favor.  (Lillia  v.  Emigrant  Ditch  Co,,  95  Cal. 
553;  Caperton  v,  Schmidt,  26  Cal.  479;  85  Am.  Dec.  187.) 
We  are  fully  mindful  of  the  argument  founded  on  what  May- 
berry appears  to  consider  a  cumulation  of  rights  decreed  to 
him  in  that  judgment — it  declaring  that  he  is  entitled  to  di- 
vert and  use  for  two  days  of  the  week  all  the  water  of  the 
canyon  necessary  to  irrigate  the  described  land,  and  "also 
the  right  to  divert  and  use  on  said  days  and  for  said  pur- 
pose .  .  .  any  water  flowing  in  any  ditch,  flume,  et  cetera, 
made,  constructed,  or  used  by  Wilson  or  his  successors  in  in- 
terest ....  over  or  across"  the  land  of  plaintiff.  This 
provision  can  apply  only  to  rights  which  were  sub  judice  in 
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that  action ;  and,  in  our  opinion,  it  has  substantially  the  same 
effect  as  the  corresponding  clause  of  the  contract  of  1860 — 
which,  no  doubt,  it  was  the  purpose  of  the  judgment  to  con* 
firm — ^viz.,  to  establish  the  right  of  Mayberry,  within  the 
stated  limits,  to  divert  and  use  the  natural  water  of  the 
stream  from  whatever  aqueduct  may  be  used  for  conducting 
it  across  his  land ;  but  this  includes  no  interest  in  the  artificial 
flow, 

2.  Previous  to  November,  1892,  plaintiff  was  accustomed 
to  divert  the  water  for  irrigation  on  Fridays  and  Saturdays 
from  the  aqueducts  of  plaintiff  into  which  it  flowed  from 
the  stream.  At  that  time  defendant  undertook  to  apportion 
to  plaintiff  the  quantity  of  water  which  it  assumed  to  be  the 
natural  flow,  and  thereafter  measured  the  same  by  means  of 
certain  weirs  into  his  diverting  appliances,  retaining  in  its 
own  aqueducts  the  residue  which  was  assumed  to  be  the 
added  or  developed  water.  The  amoimt  of  water  which  de- 
fendant thus  undertook  to  measure  to  plaintiff  was  fifty 
inches  under  four-inch  pressure,  and  the  court  found  that 
the  natural  flow  during  the  irrigating  season  does  not  exceed 
that  amoimt.  One  of  the  objects  of  the  action  is  to  enjoin 
defendant  from  interfering  with  the  use  of  the  water  to  which 
plaintiff  is  entitled;  the  court  found  in  effect  that  the  said 
conduct  of  defendant  respecting  the  measurement  of  the 
water  constitutes  no  interference  with  plaintiff's  rights,  and 
that  he  will  receive  in  that  manner  all  the  water  he  is  entitled 
to. 

These  findings  are  not  sustained  by  the  evidence.  There 
is  nothing  in  the  contract  of  1860  which  fixes  the  amount  of 
water  to  be  used  by  Kewen  at  any  quantity  less  or  greater 
than  the  whole  natural  flow  on  the  two  specified  days  when 
necessary  for  the  irrigation  of  his  tract.  The  fact,  if  such 
fact  there  is,  that  plaintiff  does  not  at  present  use  or  need  all 
the  natural  flow  to  irrigate  the  land  as  he  now  cultivates  it, 
does  not  authorize  a  restriction  of  his  privilege  under  the 
contract;  his  necessities  for  use  of  the  water  to  irrigate  his 
land  may  increase  in  the  future.  The  flow  doubtless  varies 
with  the  annual  rainfall  and  with  the  progress  of  the  dry  sea- 
son ;  the  evidence  of  defendant's  own  engineers  of  a  measure- 
ment made  with  great  care  on  June  24, 1887,  just  before  de- 
fendant began  the  work  of  developing  water,  shows  that  fif  tv  • 
five  inches  then  fiowed  in  the  channel;  we  do  not  find  that 
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the  force  of  this  evidence  is  avoided  by  anything  else  in  the 
record ;  it  seems  probable  that  at  times  during  the  irrigating 
season  the  natural  volume  was  yet  greater,  and  no  doubt  it 
was  at  times  less.  The  mistake  of  the  water  company  lay  in 
taking  charge  of  the  natural  flow  on  Fridays  and  Saturdays 
and  assuming  to  measure  to  plaintiff  a  fixed  quantity  there- 
of;  it  had  the  right  to  measure  and  retain  for  its  own  ex- 
clusive use  the  amount  of  added  or  developed  water,  but  it 
was  the  right  of  plaintiff  to  take  the  residue,  whether  much 
or  little,  so  far  as  was  necessary  to  irrigate  his  land,  without 
interference  by  defendant.  (See  BiUte  Canal  Co.  v,  Vaughn, 
supra) .  Of  course,  if  he  should  abuse  that  privilege,  con- 
trary to  the  contract  and  the  former  judgment,  he  might  be 
restrained.  Defendant  dwells  somewhat  on  the  fact  asserted 
that  Mayberry  acquiesced  in  its  apportionment  of  the  water 
to  him  from  November,  1892,  to  the  commencement  of  this 
action ;  we  do  not  see  how  this  was  material  unless  as  bearing 
on  his  claim  for  damages — ^which  he  does  not  urge  on  appeal ; 
such  acquiescence  could  not  impair  his  interest  under  the 
contract  unless  continued  for  a  time  sufficient  to  bar  his  right 
by  adverse  user. 

3.  There  were  certain  findings  on  which  are  founded  a 
provision  of  the  judgment  that  defendant  is  the  owner  (sub- 
ject to  qualifications  not  necessary  to  state)  "of  all  the  water 
rights  in  said  Mill  stream  and  of  all  the  land  through  which 
the  same  flows,  from  its  source  to  the  point  where  it  conducted 
into  defendant's  main  pipes."  As  the  fifty-acre  tract  of  land 
conveyed  by  Wilson  to  Kewen  in  1871  includes  part  of  the 
channel,  and  as  the  flume  through  which  the  water  is  con- 
ducted to  defendant's  main  pipes  lies  also  on  that  tract,  the 
findings  and  portion  of  the  judgment  just  mentioned  are 
broader  than  the  facts  warrant ;  they  perhaps  cast  some  cloud 
on  the  rights  of  plaintiff  in  said  fifty-acre  parcel,  and  should 
be  modified. 

Some  other  points  are  made  by  appellant,  but  considering 
the  views  above  advanced  it  is  believed  that  they  become  im- 
material. While  we  are  satisfied  that  upon  the  main  subject 
of  dispute — ^the  use  of  water  developed  by  defendant — ^the 
decision  of  the  court  below  was  right,  yet  because  of  the  er- 
rors in  minor  particulars  we  have  indicated,  and  to  the  end 
that  the  same  may  be  corrected,  the  judgment  and  order  de- 
nying a  new  trial  should  be  reversed. 
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Chipman,  C,  and  Belcher,  C,  Concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Rehearing  denied. 


[S.  F.  No.  1026.    Department  Two.— July  24,  1899.] 

JAMES  T.  BOYD  et  al.,  Appellants,  v.  E.  A.  HERON  et  al., 
Respondents. 

Street  Railboad  Gobforations — Creation  op  Bonded  Indebtedness — 
LiABiUTT  OF  Stockholders. — Bonds  issued  by  a  street  railroad 
corporation  in  part  payment  for  the  construction  of  its  railroad, 
are  for  the  creation  of  a  bonded  indebtedness  within  the  provis- 
ion of  section  359  of  the  Civil  Code,  requiring  the  creation  of  the 
bonded  indebtedness  of  any  corporation  to  be  approved  by  the 
vote  of  two-thirds  of  the  entire  capital  stock;  and  in  default  of 
such  approval  no  liability  is  created  upon  such  bonds  against  the 
stockholders. 

Id. — Construction  of  Code. — Section  456  of  the  Civil  Code  permit- 
ting railroad  corporations  to  issue  bonds  in  payment  of  any  debts 
or  contracts  for  constructing  or  completing  their  road  is  t^  be 
construed  in  connection  with  the  general  provisions  of  section  3.59 
of  the  same  code,  requiring  all  corporations  to  give  the  stockholders 
a  voice  in  saying  whether  or  not  a  bonded  indebtedness  shall  be 
created   or   increased. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Al- 
ameda County.     S.  P.  Hall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Adair  Welcker,  and  William  H.  Fifield,  for  Appellants. 

Samuel  Bell  McKee,  Chickering,  Thomas  &  Gregory,  C. 
H.  Wilson,  John  Yule,  and  Fitzgerald  &  Abbott,  for  Re- 
spondents. 

HENSHAW,  J. — Plaintiffs  brought  this  action  against 
defendants  as  stockholders  of  the  Consolidated  Piedmont 
Cable  Company,  a  street  railroad  corporation,  for  the  pur- 
pose of  enforcing  their  liability  as  stockholders  for  an  indebt- 
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edness  arising  upon  ten  bonds  for  a  thousand  dollars  each, 
issued  in  part  payment  for  the  construction  of  the  company's 
road.  Plaintiffs  suffered  nonsuit  and  from  the  judgment 
which  followed  they  appeal. 

The  bonds  were  issued  under  authority  of  sections  456 
and  457  of  the  Civil  Code.  These  sections  are  under  the 
substitle  of  "Railroad  Corporations,"  but  by  section  510  of 
the  same  code  their  provisions  are  applicable  to  street  rail- 
way corporations. 

It  was  urged  with  other  grounds  of  nonsuit  that  no  lia- 
bility was  cast  upon  the  stockholders  by  the  issuance  of  these 
bonds  because  the  mode  of  their  issuance  was  unauthorized 
by  law.  The  contention  of  the  appellants  upon  this  point 
is  that  the  bonds  were  duly  issued  in  compliance  with  the 
provisions  of  sections  456  and  457,  were  issued  for  a  purpose 
recognized  by  those  sections,  and  that,  though  issued  in  pay- 
ment of  the  work  of  construction,  by  their  issuance  a  new  and 
original  liability  was  created  against  the  corporation  and 
against  those  who  were  stockholders  at  that  time.  By  re- 
spondents it  is  insisted  that  the  bonds  could  only  be  legally 
issued  after  compliance  with  the  provisions  of  section  359 
of  the  Civil  Code,  that  these  bonds  were  not  so  issued,  that 
the  stockholders  never  assented  to  the  issuance,  and  that 
therefore  the  bonds  are  void,  or  that,  at  least,  no  liability 
against  the  stockholders  on  account  of  the  bonds  has  been 
created. 

This  position  of  respondents  we  think  is  sound.  The  is- 
suance of  these  bonds  was  not  an  increase,  but  the  creation  of 
a  bonded  indebtedness.  Under  the  provisions  of  section  359 
of  the  Civil  Code  the  bonded  indebtedness  of  a  corporation 
may  be  created  or  increased  by  a  vote  of  the  stockholders 
representing  at  least  two-thirds  of  the  entire  capital  stock, 
at  a  meeting  called  by  the  directors,  et  cetera.  Section  456 
of  the  Civil  Code  declares  that  railroad  corporations  may  is- 
sue bonds  in  payment  of  any  debts  or  contracts  for  construct- 
ing and  completing  their  road,  and  further  authorizes  the 
directors  to  impose  regulations  and  restrictions  upon  the  is- 
suance.  Section  359  is  a  general  section  applicable  to  all 
corporations,  one  of  the  most  important  provisions  of  which 
is  to  give  the  stockholders  a  voice  in  saying  whether  or  not 
a  bonded  indebtedness  shall  be  created  or  increased.     No 
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reason  is  perceived  why  railroad  corporations  should  be  re- 
heved  from  the  operation  of  this  salutary  provision.  It  does 
not  thereby  follow  that  section  456  is  void,  but  that  it  is  to  be 
construed  with  section  359,  as  was  done  in  the  case  of  Market 
Street  Ry.  Co.  v,  Hellman,  109  Cal.  571-94.  Therein  it  is 
said  that  section  359  ^'provides  the  metliod  by  which  the 
bonded  indebtedness  of  all  corporations  is  to  be  created  or  in- 
creased," while  section  456  confers  upon  railroad  corpora- 
tions the  power  to  create  such  an  indebtedness.  Construing 
^hese  sections  together,  then,  under  section  456,  the  directors 
may  prescribe  reasonable  regulations  which  shall  govern  the 
proposed  bond  issue,  but  before  the  issue  can  be  legally  made, 
the  assent  of  the  required  number  of  stockholders  thereto 
must  be  had  in  compliance  with  the  mode  laid  down  in  sec- 
tion 359. 

In  McLane  v.  Placerville  etc.  R.  R.  Co.,  66  Cal.  606,  the 
provisions  of  the  statute  under  which  those  railroad  bonds 
were  issued  were  substantially  identical  with  the  terms  of  sec- 
tion 456  of  the  Civil  Code.  The  legality  of  the  bond  issue  in 
that  case  was  upheld,  but  at  that  time  there  was  not  upon  our 
books  any  such  statutory  provision  as  is  found  in  section  359 
of  the  Civil  Code. 

Whether  or  not  the  bonds  are  void,  so  as  to  cast  no  lia- 
bility upon  the  corporation,  we  are  not  here  called  upon  to 
consider;  but  we  think  it  quite  plain  that  those  who  were 
stockholders  at  the  time  of  the  bond  issue  may  be  heard  to 
say  that  because  of  the  irregularity  of  the  issue,  and  of  their 
deprivation  of  an  important  right  to  vote  upon  the  bond  is- 
sue, no  liability  against  them  has  been  created. 

The  judgment  appealed  from  is  therefore  affirmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[S.  F.  No.  1077.    Department  One.^July  24,  1899.] 

HENRY  LANZ,  Respondent,  v.  FRESNO  LOAN  and  SAV- 
INGS BANK,  Appellant. 

Bank— Liquidation  Undib  Advice  of  Bank  GoMiassioNEBfl — Coxtboi. 
or  orFicEBa — Action  bt  Depositor. — The  cloeing  of  the  doors  of 
a  bank,  and  the  liquidation  of  its  affairs  under  the  control  of 
its  officers  by  the  advice  of  the  bank  commissioners,  in  the  abtseiice 
of  any  proceedings  taken  under  the  banking  act,  is  no  defenae  to 
an  action  by  a  depositor,  who  has  been  wholly  n^Iected  in  the 
distribution  of  its  assets,  to  recover  the  amount  of  his  deposit. 

Id. — Stoppage  of  Payment — ^Rioht  of  Action — ^Bt-law  ab  to  NoncB 
— Case  Followed. — ^The  stoppage  of  payment  by  the  bank  gmve  a 
right  of  action  to  the  plaintiff  for  the  recovery  of  his  deposit, 
without  regard  to  compliance  on  his  part  with  a  by-law  requiring 
notice  to  be  given  to  the  bank  of  the  intended  withdrawal  of 
moneys  deposited.  MitcheU  v.  Be<^man,  64  Cal.  117,  approved 
and  followed. 

APPEAL  from  a  judgment  of  the   Superior   Court    of 
Fresno  County.     J.  R.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Horace  Hawes,  for  Appellant. 

L.  L.  Cory,  for  Respondent. 

GAROUTTE,  J.— Plaintiff  brought  this  action  to  recover 
from  the  defendant  certain  sums  of  money  deposited  with  it. 
The  Answer  alleged  that  the  deposits  were  made  under  and  in 
accordance  with  a  by-law  of  the  defendant  which  required 
notice  to  the  bank  of  any  intended  withdrawal  of  moneys 
deposited.  It  was  further  alleged  that  the  defendant  was 
visited  by  the  bank  commissioners,  who  required  the  defend- 
ant to  levy  an  assessment  upon  its  capital  stock  of  ten  dollars 
per  share,  and  use  the  funds  thus  raised  in  the  conduct  of  its 
business ;  that  defendant  refused  to  comply  with  this  direc- 
tion, and  the  bank  commissioners  "advised  and  directed  de- 
fendant to  liquidate  and  wind  up  its  affairs" ;  that  defendant 
closed  its  doors  to  all  new  business  and  proceeded  to  wind 
up  its  affairs,  and  is  still  doing  so  under  the  direction  of  said 
bank  commissioners. 
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The  court,  after  finding  in  substance  the  foregoing  facts, 
further  found :  "That  at  all  times  since  the  defendant  closed 
its  doors  the  officers  of  the  bank  have  had  entire  charge  and 
control  of  the  collection  of  all  debts,  securities,  and  assets,  and 
the  disbursement  of  the  same,  and  a  large  amount  of  money 
has  been  since  said  time  collected  by  the  officers  of  said  bank 
and  disbursed  to  various  depositors ;  and  securities  have,  from 
time  to  time,  been  turned  over  to  creditors  of  the  bank  in  pay- 
ment of  their  claims;  that  no  payment  has  been  made  to 
plaintiff,  but  that  defendant  has,  however,  from  time  to  time, 
received  advices  and  instructions  from  the  bank  commission- 
ers." From  the  foregoing  facts  the  court  declared,  as  a  con- 
clusion of  law,  that  plaintiff  was  entitled  to  judgment,  which 
was  accordingly  entered,  and  this  appeal  is  taken  therefrom. 

There  is  no  question  raised  as  to  the  validity  of  the  indebt- 
edness of  the  bank  to  plaintiff,  but  it  is  insisted  upon  the  part 
of  the  bank  that  it  ia  in  process  of  liquidation,  and  therefore 
cannot  be  sued  by  a  depositor.  In  view  of  the  findings  of  fact 
made  by  the  trial  court  to  the  effect  that  the  bank  had  collect- 
ed and  disbursed  to  various  depositors  large  sums  of  money, 
and  that  securities  have  been,  from  time  to  time,  turned  over 
to  various  creditors  of  the  bank  in  payment  of  their  claims, 
and  that  plaintiff  has  been  entirely  overlooked  in  the  making 
of  these  disbursements,  it  would  seem  that  there  should  be 
some  legal  remedy  which  he  might  invoke  to  secure  his 
rights.  We  see  no  importance  to  be  attached  to  the  demand 
of  the  bank  commissioners  that  the  bank  levy  an  assessment 
of  ten  dollars  per  share  upon  its  stock,  and  a  refusal  upon  its 
part  to  comply  with  the  demand.  That  matter  appears  to  be 
wholly  immaterial  here.  Neither  do  we  attach  any  import- 
ance to  the  mere  advice  or  direction  of  the  bank  commission- 
ers given  to  the  bank  to  wind  up  its  affairs.  We  do  not  see 
that  the  bank  stands  in  a  different  position  as  to  the  law  when 
it  proceeds  to  liquidate  upon  the  advice  and  direction  of  the 
commissioners  to  that  end,  from  that  which  it  occupies,  when, 
realizing  its  unfortunate  condition,  it  proceeds  to  liquidate 
without  advice  or  direction. 

The  banking  act  (Stats:  1887,  sec.  11)  provides  that  when- 
ever a  bank  refuses  to  comply  with  orders  given  by  the  com- 
missioners, directing  the  manner  and  conduct  of  its  business 
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to  be  changed  so  as  to  comply  with  the  requirements  of  iU 
charter  and  the  banking  act,  "or  whenever  it  shall  appear  to 
said  commissioners  that  it  is  unsafe  for  any  such  corporation 
as  in  this  act  mentioned  to  continue  to  transact  business,  they 
shall  notify  the  attorney  general  of  such  fact,  who  after  ex- 
amination, in  his  discretion,  may  commence  suit  in  the 
proper  court  against  such  corporation,  to  enjoin  and  prohibit 
the  transaction  of  any  further  business  by  such  corporation; 
and  upon  the  hearing  of  the  case,  if  the  judge  of  the  court 
where  the  case  is  tried  shall  be  of  the  opinion  that  it  is  unsafe 
for  the  parties  interested  or  for  such  corporation  to  continue 
to  transact  business,  and  that  such  corporation  or  institution 
is  insolvent,  shall  issue  the  injunction  applied  for  by  said 
commissioners  and  attorney  general,  who  shall  cause  said  in- 
junction to  be  served  according  to  law."  This  injunction  of 
the  trial  court  is,  in  effect,  an  order  throwing  the  bank  into 
liquidation,  and  until  the  bank  goes  into  liquidation  under 
such  order  it  is  not  protected  from  the  suits  of  creditors.  Un- 
til such  time  it  is  acting  entirely  independently  of  courts,  and 
largely  independent  of  bank  commissioners. 

In  this  case  it  nowhere  appears  that  any  proceedings  have 
ever  been  taken  by  the  bank  commissioners  and  the  attorney 
general  resulting  in  the  judicial  declaration  contemplated  by 
the  banking  act;  and  until  such  action  is  taken  the  bank's 
legal  status  as  to  its  creditors  is  not  changed.  From  the  stand- 
point of  the  law,  in  the  absence  of  an  express  provision  to  that 
eflfect,  it  is  incredible  to  believe  that  a  bank,  of  its  own  motion, 
may  close  its  doors  and  proceed  to  a  liquidation  which  pre- 
vents its  creditors  from  seeking  the  aid  of  courts  to  enforce 
their  rights.  However  tightly  the  doors  of  the  bank  may  be 
closed  to  the  creditors  by  the  directors,  those  directors  cannot 
close  the  doors  of  the  courts  to  its  creditors ;  and  the  doors  of 
the  bank  can  never  be  closed  so  tightly  at  the  mere  whim  or 
option  of  the  directors  or  stockholders  but  that  a  court  will 
open  them  at  the  request  of  the  creditors.  We  conclude  that, 
in  the  absence  of  the  judicial  declaration  contemplated  by  the 
banking  act,  the  right  of  action  against  the  bank  by  creditors 
stands  exactly  as  though  its  doors  had  never  been  closed  and 
its  business  was  progressing  in  the  usual  and  ordinary  chan- 
nels. 

There  is  no  authority  in  this  state  opposed  to  .the  con- 
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elusion  we  have  declared.  In  Crane  v.  Pacific  Bank,  106  Cal. 
64,  there  was  a  judicial  decree  against  the  bank  as  provided  in 
the  banking  act,  and  in  the  other  recent  cases  decided  by  this 
court  bearing  upon  the  construction  of  the  banking  act  here 
involved  nothing  is  decided  contrary  to  the  views  now  ex- 


Under  the  authority  of  Mitchell  v.  Beckman,  64  Cal.  117, 
there  is  no  merit  in  the  claim  raised  by  appellant  as  to  the 
noncompliance  upon  the  part  of  plaintiff  with  the  by-laws  of 
the  corporation  defendant. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 


[8.  P.  No.  1607.    Department  Two.— July  26,  1899.] 
Matter  of  the  Estate  of  SUSAN  CROOKS,  Deceased. 

Estates  of  Dbgkased  Pebsonb—Distributioit— Mobtgagee  of  Deviseb. 
— ^The  distribution  of  the  estate  of  a  deceased  person  cannot  be 
made  to  the  mortgagee  of  an  heir  or  devisee,  or  to  an  assignee  as 
security,  who  is  not  a  grantee  of  the  heir  or  deyisee.  The  decree 
must  name  the  persons  entitled  under  the  will,  or  by  succession,-  or 
their  grantees. 

Id. — BRIGHT  OF   MOBTOAGEB  TO  BE    HeABD—INTE^VENTION— PllBADIITG.— 

The  mortgagee  has  a  right  to  be  heard  where  his  interests  are 
affected  by  the  decree  of  distribution;  but  no  intervention  should 
be  allowed  on  his  part,  unless  sustained  by  some  pleading  or  state- 
ment as  to  the  grounds  on  which  he  claims  the  right  to  be  heard. 
Id. — Affbal  by  Hobtoagee — ^Aggrieved  Pabtt— iNBUFnoiEirT  Bboobd 
— ^Dismissal. — Aa  appeal  by  the  mortgagee  from  the  decree  of  dis- 
tribution, the  record  upon  which  merely  shows  an  offer  of  the 
mortgage  in  evidence,  unaccompanied  by  a  pleading  or  statement 
of  facts,  or  by  any  showing  that  the  mortgage  debt  was  not  paid, 
and  does  not  show  that  the  mortgagee  is  an  aggrieved  party,  must 
be  dismissed. 

MOTION  in  the  Supreme  CJourt  to  dismiss  an  appeal  from 
a  decree  of  the  Superior  Court  of  the  City  and  County  of  San 
Francisco  distributing  the  estate  of  a  deceased  person.  J.  V. 
Goflfey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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H.  A.  Powell,  for  Appellant. 

Reddy,  Campbell  &  Metson,  and  Ira  D.  Orton,  for  Re- 
spondent. 

TEMPLE,  J. — Susan  Crooks  died  a  resident  of  San  Fran- 
cisco, April  28, 1894,  testate,  and  leaving  a  large  estate.  The 
will  was  probated,  the  executors  qualified,  and  administration 
proceeded  until  the  twenty-eighth  day  of  November,  1897, 
when  a  petition  was  filed  showing  that  the  estate  was  ready 
for  distribution.  Notice  was  given,  and  April  1,  1898,  the 
matter  came  on  for  hearing. 

At  the  hearing  the  appellants,  Wemple  and  Arnold,  ap- 
peared and  offered  in  evidence  a  document  which  purported 
to  be  a  mortgage  executed  by  Robert  Lee  Crooks,  one  of  the 
devisees  mentioned  in  the  will  of  the  testator,  and  also  one  of 
the  heirs-at-law,  "upon  all  the  right,  title,  and  interest  of  the 
mortgagor  of,  in,  and  to  all  real  estate  in  the  two  inventories 
in  the  estate  of  Matthew  Crooks,  and  all  the  real  estate  in  the 
inventory  in  the  estate  of  Susan  Crooks,  and  all  the  other  real 
estate  in  which  Robert  Lee  Crooks  may  have  any  interest  as 
heir  at  law  of  Matthew  Crooks  or  Susan  Crooks,  to  secure  the 
payment  of  a  certain  promissory  note  for  the  sum  of  six  thou- 
sand dollars  and  interest.  The  note  was  then  past  due.  Wem- 
ple and  Arnold  filed  no  pleading  or  other  appearance  in  writ- 
ing. The  attorney  simply  appeared  in  the  courtroom,  offered 
the  mortgage  in  evidence,  and  proposed  to  ask  that  the  sliare 
of  Robert  Lee  be  distributed  to  them.  In  the  mortgage  it  was 
stated  that  "the  party  of  the  first  part  authorizes  and  directs 
the  probate  court  to  distribute,  set  over,  transfer,  and  deliver 
to  the  party  of  the  second  part  all  his  right,  title,  and  interest 
in  and  to  said  estate  as  security  for  the  payment  of  said  prom- 
issory note." 

To  this  offer  Robert  Lee  Crooks  objected,  on  the  ground 
that  the  law  does  not  warrant  the  distribution  of  an  estate  to 
an  assignee  as  security,  but  only  to  heirs,  devisees,  and  their 
grantees.  The  objection  was  sustained,  the  appellants  except- 
ing, and  the  distribution  was  made  regardlass  of  the  claim  of 
appellants. 

The  offer  of  the  mortgage  in  evidence  was  not  accompanied 
by  a  statement  as  to  other  facts  which  the  appellants  under^ 
took  to  prove,  and,  as  no  appearance  was  made  in  writing,  il 
does  not  appear  that  the  debt  has  not  been  paid.    Motion  is 
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now  made  to  dismiss  the  appeal  because  it  is  not  made  to  ap- 
pear from  the  record  that  appellants  are  aggrieved  parties. 

The  only  section  of  the  code  authorizing  distribution  to  the 
grantees  of  an  heir,  or  a  devisee,  is  section  1678  of  the  Code  of 
Civil  Procedure. 

The  court  correctly  held  that  this  section  would  not  war- 
rant the  court  in  distributing  the  property  to  appellants. 
They  are  not  the  persons  entitled  under  the  will,  nor  by  suc- 
cession, nor  are  they  grantees  to  whom  distribution  could  be 
made.  The  decree  must  name  the  persons  entitled  under  the 
will  or  by  succession,  or  their  grantees.  A  mortgage  is  not  a 
conveyance,  but  only  a  contract  by  which  property  is  hy- 
pothecated for  the  performance  of  an  act.  (Civ.  Code,  sec. 
2920.) 

At  the  most,  the  court  could  only  distribute  the  property 
to  Crooks,  subject  to  the  mortgage.  There  is  no  law  or  prac- 
tice which  requires  the  courts,  in  making  distribution  of  an 
estate,  to  determine  by  its  decree  whether  an  alleged  mortgage 
upon  the  interest  of  an  heir  is  valid,  or  the  debt  has  not  been 
paid,  or  whether  there  is  not  some  defense  to  it.  None  of  the 
questions  are  germane  to  the  subject,  nor  is  their  considera- 
tion authorized  by  the  statute,  or  at  all.  As  determined  in 
Chever  v.  Ching  Hong  Pay,  82  Cal.  68,  the  decree  of  distribu- 
tion is  only  conclusive  upon  the  matter  of  succession,  or  as 
to  rights  under  will — at  least,  where  the  estate  is  distributed 
without  an  actual  contest  to  the  heirs,  devisees,  and  legatees. 
Their  title  dates  back  to  the  death  of  the  testator,  or  of  their 
ancestor,  and  a  distribution  directly  to  them  does  not  eflFect 
rights  acquired  from  them  since  it  accrued. 

In  fact,  it  seems  to  me  so  obvious  that  an  estate  should  not 
be  distributed  to  a  mortgagee  that  the  question  hardly  merits 
discussion.  It  does  not  follow,  however,  that  appellants  had 
not  a  right  to  be  heard  in  the  matter  of  the  distribution.  They 
have  interests  which  may  have  been  affected  by  the  decree. 
To  make  the  matter  obvious  let  us  suppose  that  they  had  a 
mortgage  upon  the  interest  of  Robert  Lee  Crooks  in  his  moth- 
er's estate,  as  an  heir-at-law,  as  they  did.  Let  us  suppose  that 
the  entire  estate  was  by  the  will  given  to  others.  It  is  in  fact 
contended  that  it  was  so  given,  except  a  portion  in  trust  for 
Robert  Lee  Crooks,  so  conditioned  that  it  cannot  be  reached 
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by  his  creditors.  Now,  if  the  mortgagees  thought  the  disposi- 
tion made  by  the  will  was  void,  and  the  value  of  their  se- 
curity depended  upon  having  the  court  so  rule,  they  ought  to 
be  heard,  and  probably  might  intervene  in  some  mode  which 
would  give  them  a  hearing.  The  mortgagor  might  be  quite 
satisfied  with  a  decree  which  would  render  the  security  value- 


But  no  such  intervention  should  be  tolerated,  unless  sus- 
tained by  some  pleading  or  statement  as  to  the  grounds  upou 
which  the  intervener  claims  the  right  to  be  heard  in  a  pro- 
ceeding to  which  he  is  not  a  party.  His  case  does  not  come 
under  sections  1678  of  the  CJode  of  Civil  Procedure,  but 
under  the  general  proposition  that  one  whose  rights  are  being 
adjudicated  upon  ought  to  be  heard.  Even  under  the  statute 
I  think  if  there  is  a  controversy  over  the  matter  the  issues 
should  be  made  in  writing.  Appellants  say  they  were  pre- 
vented from  proving  their  debt  was  not  paid  by  the  objection, 
which  assumed  a  subsisting  mortgage,  but  that,  having  such 
mortgage,  they  still  had  no  rights.  But  it  is  quite  plain  that 
they  had  no  rights  as  distributees,  and  such  being  the  case  it 
was  most  important  that  it  should  appear  that  they  had  some 
interest  in  the  proceeding.  This  particular  claim,  that  they 
had  a  right  to  be  heard  because  their  interests  were  involved, 
they  did  not  make. 

As  a  rule  one  who  is  not  a  party  to  the  record  cannot  ap- 
peal in  his  own  name.  One  not  a  party  to  an  action  or  a  pro- 
ceeding may  sometimes  appeal,  but  in  some  way  his  interest 
must  be  made  to  appear  in  the  record,  and  he  may  be  a  party 
to  the  ruling  appealed  from.  According  to  the  terms  of  the 
note  contained  in  the  mortgage  offered,  the  money  was  past 
due,  and  nowhere  in  the  record  does  it  appear  either  by  alle- 
gation or  proof  that  it  has  not  been  paid,  or  that  appellants 
had  any  debt  or  obligation  secured  by  mortgage. 

They  were  not  shown  to  be  parties  aggrieved  or  parties  at 
all  to  the  proceeding. 

The  motion  to  dismiss  the  appeal  is  granted. 

Garoutte,  J.,  and  McFarland,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[L.  A.  No.  612.    Department  One.— July  26,  1899.] 

CITY  OF  LOS  ANGELES,  AppeUant,  v.  E.  F.  KYSOR,  Re- 
spondent. 

PuBuo  Park—Dedioation — IsTEsmoK — Question  of  Fact — ComxiCT- 
USQ  EyiDKixcE. — ^The  dedication  in  pais  of  a  public  park,  or  of  land 
to  any  public  use,  can  never  be  a  matter  of  law.  The  owner's  in- 
to[ition  is  the  all  important  element  in  creating  a  dedication,  and 
is  a  question  of  fact;  and  a  finding  of  "no  dedication^'  cannot  be 
disturbed  where  the  evidence  is  conflicting,  though  the  prepon- 
derance of  the  evidence  may  Be  in  favor  of  the  dedication. 

Id. — ^REcx>iiDED  Map  Showing  Pabk — Sales  of  Lots— Offer  of  Dedi- 
OATioN — Public  Acceptance — Revocation. — The  record  of  a  map, 
with  the  designation  of  streets  and  parks  thereon,  and  the  sale  of 
lota  by  such  map,  whatever  effect  it  may  have  upon  the  individual 
rights  of  the  lot-owners,  cannot  conclusively  establish  the  dedica- 
tion of  a  park  designated  thereon  to  public  use;  but,  treating  it 
as  an  offer  of  dedication  thereof,  a  finding  of  "no  dedication"  will 
be  sustained,  where  no  public  acceptance  of  the  offer  is  established, 
and  the  evidence  tends  to  show  a  revocation  of  the  offer. 

Id. — ^Evidence  of  Revocation — Contract  of  Sale. — ^A  contract  for  the 
sale  of  a  park  tract  designated  as  such  upon  the  recorded  map 
18  evidence  tending  to  show  a  revocation  of  the  offer  to  dedicate 
the  park  to  public  use. 

Id. — Acceptance  by  Public — Partial  Use  for  Pleasure  Purposes — 
Private  Ownership. — ^Where  there  was  no  evidence  of  any  act  of 
acceptance  of  the  park  by  the  city,  the  mere  occasional  use  of 
a  portion  of  the  grounds  for  picnics  and  other  pleaBure  purposes, 
being  consistent  with  private  ownership,  which  was  in  fact  exer- 
eiaed  over  the  tract,  cannot  establish  an  acceptance  of  the  park 
aa  such  by  the  public,  against  a  finding  of  "no  dedication." 

Id. — ^Implied  Acceptance — Finding  Against  Acceptance. — ^An  ac- 
eeptance  of  an  offer  to  dedicate  may  be  presumed  or  implied  in 
many  cases;  yet  a  finding  of  fact  that  there  never  was  an  accept- 
ance will  rarely  be  set  aside  by  an  appellate  court,  where  the 
claim  of  acceptance  is  based  upon  presumption  or  implication  alone. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  E.  Dunn  and  F.  J.  Thomas,  for  Appellant. 
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The  recorded  map  and  the  sale  of  lots  thereby  consti- 
tuted an  offer  to  dedicate  the  parks  and  streets  designated 
thereon  to  public  use.  (Logan  v.  Rose,  88  Cal.  263;  San 
Leandro  v.  Le  Breton,  72  Cal.  174;  Harding  v.  Jasper,  14 
Cal,  648.)  There  was  an  implied  acceptance  and  a  dedica- 
tion of  the  park  to  the  use  of  the  public,  which  was  irrevoca- 
ble. (Elliott  on  Roads  and  Streets,  91,  97,  111 ;  17  Am. 
&  Eng.  Ency.  of  Law  400,  411 ;  San  Leandro  v.  Le  Breton, 
supra;  Archer  v.  Salinas  City,  93  Cal.  43;  Stone  v.  Brooks, 
35  Cal.  497;  Smith  v.  Heath,  102  111.  130;  Carter  v.  Port- 
land, 4  Or.  340;  Huber  v.  Oazley,  18  Ohio,  18;  Abbott  v. 
Mills,  3  Vt.  521;  23  Am.  Dec.  222;  Methodist  etc.  Church  r. 
Hoboken,  33  N.  J.  L.  13;  97  Am.  Dec.  696.)  The  intention 
of  the  owner  is  to  be  ascertained  and  judged  by  his  acts. 
(Elliott  on  Boads  and  Streets,  92;  Indianapolis  v.  Kings- 
bury, 101  Ind.  200-13;  51  Am.  Dec.  749.)  The  length  of 
user  by  the  public  is  immaterial.  (Rees  v.  Chicago,  38  HI. 
322.) 

Bicknell,  Gibson  &  Trask,  for  Respondent. 

No  presumption  of  acceptance  arises  in  this  state  from  a 
mere  offer  to  dedicate.  (Archer  v.  Salinas  City,  93  Cal.  52, 
53;  Koshland  v.  Spring,  116  Cal.  690,  698.)  There  is  no 
such  thing  as  a  dedication  between  the  owner  and  individual 
purchasers.  (Prescott  v,  Edwards,  117  Cal.  298;  59  Am. 
St.  Rep.  186;  Sacramento  v,  Clunie,  120  Cal.  29.)  The  user 
of  the  so-called  park  was  wholly  consistent  with  private 
ownership  of  the  ground.  (Elliott  on  Roads  and  Streets, 
131.) 

GAROUTTE,  J.— This  action  is  brought  to  quiet  title, 
and  the  city  appeals.  It  is  claimed  that  the  tract  of  land  in- 
volved is  a  public  park  and  made  so  by  dedication.  The 
trial  court,  after  hearing  the  evidence,  made  a  finding  of  fact 
to  the  effect  that  there  had  never  been  a  dedication  of  the 
land  to  public  use  and  this  appeal  is  mainly  directed  to  an 
attack  upon  that  finding.    The  salient  facts  are  briefly  these: 

The  defendant  was  the  owner  of  a  large  tract  of  land  ad- 
joining the  city  of  Los  Angeles.  He  entered  into  a  contract 
to  sell  this  land  to  the  Vernon  Street  Railway  Company. 
Under  this  contract  the  railway  company  took  a  joint  posses- 
sion of  the  property.    This  land  was  to  be  immediately  sub- 
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divided  into  lots  aiid  blocks  and  placed  upon  the  market  for 
sale.  Thereafter,  the  parties  filed  a  map  of  the  tract  in  the 
recorder's  ofiice,  showing  a  subdivision  thereof  into  blocks 
and  lots  and  streets.  The  tract  involved  in  this  litigation 
was  marked  upon  the  map  as  "Central  Park."  Thereafter 
the  defendant  and  the  railway  company  entered  into  a  con- 
tract with  Gillis  and  others,  whereby  they  agreed  to  sell  to 
Gillis  et  al.  the  tract  marked  "Central  Park,"  in  consideration 
that  said  Gillis  et  al.  should  keep  "said  premises  as  a  public 
park  for  a  period  of  not  less  than  twenty-five  yeard."  Short- 
ly thereafter  this  agreement  was  canceled.  Subsequently 
the  railway  company  quitclaimed  to  defendant  all  its  inter- 
est in  and  to  the  tract.  Both  prior  to  this  deed  and  subse- 
quent thereto  defendant  conveyed  many  lots  in  said  tract 
to  purchasers  by  reference  to  the  aforesaid  map.  This  tract 
was  located  upon  the  line  of  the  road  of  the  railway  company, 
and  during  all  these  times  was  open  to  the  public.  There 
are  various  small  matters  of  evidence  bearing  upon  the 
question  of  dedication,  which  we  pass  by  without  detailed 
mention. 

It  is  said  in  San  Francisco  v.  Grote,  120  Cal.  62;  65  Am. 
St.  Rep.  155 :  "It  is  not  a  trivial  thing  to  take  another's  land, 
and  for  this  reason  the  courts  will  not  lightly  declare  a  dedi- 
cation to  public  use.  It  is  elementary  law  that  an  intention 
to  dedicate  upon  the  part  of  the  owner  must  be  plainly  mani- 
fest." In  the  face  of  the  rule  here  declared,  we  arc  asked 
to  reverse  a  finding  of  fact  to  the  eflfeet  that  no  dedication  took 
place,  upon  the  ground  that  there  is  no  material  evidence 
to  support  it.  We  cannot  reverse  this  finding  of  "no  dedica- 
tion," if  there  is  a  substantial  conflict  in  the  evidence.  We 
cannot  set  aside  the  finding  even  though  the  evidence  should 
be  found  to  largely  preponderate  against  it.  As  said  in 
Sacremento  v.  Clunie,  120  Cal.  32:  "Even  conceding  this 
evidence  sufficient  to  support  a  finding  of  dedication,  still 
it  is  not  sufficient  to  reverse  a  finding  of  *no  dedication.'  " 
In  all  those  cases  where  it  is  claimed  that  a  dedication  is 
created  in  pais  it  may  be  said  that  there  is  no  amount  of 
evidence  which  will  justify  a  court  in  instructing  a  jury 
that  dedication  is  conclusively  shown.  The  owner's  inten- 
tion is  the  all-important  element  in  creating  a  dedication, 
and  that  intention  is  a  question  of  fact.  It  never  can  be  a 
matter  of  law.  Hence,  when  the  person's  intention  in  doing 
CXXV.    Cal.— 30. 
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an  act  is  the  all-important  element  involved  in  the  trial  of 
a  question  of  fact,  it  is  peculiarly  the  province  of  the  jury, 
or  the  trial  court,  to  say  what  that  intention  is ;  and  here  this 
court,  in  view  of  the  test  which  must  be  applied,  cannot  say 
that  the  solution  made  of  this  question  of  fact  by  the  trial 
court  was  wrong. 

Dedication  is  the  joint  effect  of  an  offer  by  the  owner  to 
dedicate  land,  and  an  acceptance  of  such  offer  by  the  public. 
Only  two  parties  are  necessary  to  a  dedication,  the  owner 
upon  the  one  side  and  the  public  upon  the  other.  There  can 
be  no  dedication  without  the  participation  of  both ;  and  no 
dedication  can  be  stronger  or  more  binding  by  the  partici- 
pation or  intervention  of  others.  The  offer  of  the  owner  to 
dedicate  may  be  manifested  in  a  hundred  different  ways; 
and  the  acceptance  of  the  offer  by  the  public  may  be  mani- 
fested in  a  like  number  of  ways.  Again,  the  fact  that  the 
owner  sells  lots  by  reference  to  a  map  of  the  tract,  duly  re- 
corded, is  not  at  all  conclusive  evidence  of  a  dedication  to 
the  public  of  the  streets  and  parks  platted  upon  the  map.  It 
is  but  some  evidence  of  dedication — evidence  weak  or  strong 
according  to  the  circumstances  of  each  particular  case.  It 
is  said  in  Prescott  v.  Edwards,  117  Cal.  301 ;  59  Am.  St.  Rep. 
186 :  "There  is  no  such  thing  as  a  dedication  between  the  own- 
er and  individuals.  The  pubUc  must  be  a  party  to  every  dedi- 
cation. Some  of  the  cases  say  that  platting  a  tract  of  land, 
recording  the  plat,  and  selling  lots  by  reference  to  such  plat, 
constitute  a  dedication  of  the  streets  in  favor  of  the  pur- 
chasers of  these  lots,  even  though  the  dedication  to  tlie  pub- 
lic is  not  perfected  and  completed.  The  statement  is  not 
correct  as  a  legal  principle,  as  may  be  seen  from  what  has  al- 
ready been  said." 

Whatever  may  be  the  legal  rights  of  the  purchasers  from 
defendant  of  the  lots  marked  upon  the  recorded  plat,  by 
reference  to  the  plat,  is  a  matter  not  before  us.  It  is  said  in 
Sacramento  v,  Clunie,  supra.  "In  the  consideration  of  the 
question  here  presented  it  must  be  borne  in  mind  that  the 
litigation  is  alone  between  the  owner  and  the  city.  The 
question  is  purely  one  of  dedication.  The  rights  of  the  own- 
ers of  the  blocks  who  may  have  purchased  from  the  parties 
filing  the  map  are  not  involved.  Such  sales  may  be  some 
evidence  of  intention  to  dedicate,  but  nothing  more.     The 
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respective  rights  of  owners  rest  upon  other  and  different 
principles  of  law."  As  conclusively  demonstrating  that  the 
filing  of  a  plat  in  the  recorder's  office,  exhibiting  upon  its 
face  blocks,  lots,  and  streets,  followed  by  sales  of  lots  accord- 
ing to  the  plat,  does  not  necessarily  dedicate  the  street  marked 
upon  the  plat  to  public  use,  we  have  but  to  cite  cases  like 
Schmitt  V.  San  Francisco,  100  Cal.  307,  where  Archer  v. 
Salinas  City,  93  Cal.  53,  is  quoted  with  approval  to  the  fol- 
lowing effect :  "The  owner,  after  selling  some  of  the  lots  ac- 
cording to  such  map,  might  either  with  the  consent  of  the 
purchasers,  or  if  he  should  himself  repurchase  all  of  the  lots 
so  sold,  withdraw  such  offer  at  any  time  before  the  public 
had  acquired  any  interest  in  the  streets,  either  from  formal 
acceptance  or  by  actual  user."  Of  course,  if  the  afore-men- 
tioned acts  had  constituted  a  dedication  of  the  streets  to  pub- 
lic use,  there  could  be  no  such  thing  as  a  revocation  of  that 
dedication  by  the  owner. 

Conceding  that  the  acts  done  by  the  defendant  and  the 
railway  company  in  making  and  recording  the  plat  consti- 
tute an  offer  of  dedication,  still  there  is  evidence  of  revoca- 
tion of  that  offer,  and  also  but  slight  evidence  of  the  accept- 
ance of  the  offer.  As  we  have  heretofore  shown,  an  intention 
to  dedicate  must  be  plainly  manifest  or  there  is  no  offer.  In 
this  case,  the  particular  tract  of  land  in  dispute  is  designat<^d 
upon  the  plat  as  "Central  Park."  If  it  had  been  designated 
thereon  as  "Private  Park"  it  could  not  be  claimed  for  a 
moment  that  an  intention  to  dedicate  it  to  the  public  was 
plainly  manifest  by  the  filing  of  the  plat.  Again,  if  it  had 
been  designated  upon  the  plat  as  "Public  Park,"  the  inten- 
tion to  dedicate  would  be  quite  apparent.  Now  in  the  pres- 
ent case  it  is  designated  as  "Central  Park."  Certainly,  under 
such  designation,  the  intention  of  the  owner  is  not  as  plain- 
ly manifest  as  in  either  of  the  illustrations  we  have  cited.  Yet, 
assumming  an  offer  to  dedicate  this  tract  as  a  public  park 
was  made  by  the  owner,  still  the  finding  of  "no  dedication" 
should  be  sustained.  The  act  of  defendant  and  the  railway 
company  in  contracting  a  sale  of  this  park  tract  to  Gillis  and 
others  was  evidence  strongly  tending  to  show  a  revocation 
of  the  offer  to  dedicate.  No  evidence  of  any  act  of  accept- 
ance by  the  city  of  the  offer  to  dedicate  can  be  found  in  the 
record  anywhere,  either  prior  or  subsequent  to  this  contract 
of  sale.  A  portion  of  the  grounds  was  used  by  the  public 
for  picnics  and  other  pleasure  purposes,  and  this  was  all. 
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The  city  bases  an  acceptance  of  the  offer  largely  upon  thL? 
ground ;  but  such  use  was  entirely  consistent  with  the  owner- 
ship by  the  defendant  and  the  railway  company.  Indeed, 
all  and  every  kind  of  ownership  was  exercised  over  this  tract 
by  defendant,  the  railway  company,  and  Gillis  and  others, 
during  all  these  years;  and  nothing  was  ever  done  by  the 
city  to  indicate  a  claim  of  interest  upon  its  part  While  an 
acceptance  of  an  offer  to  dedicate  may  be  presumed  or  im- 
plied in  many  cases,  yet  a  finding  of  fact  that  there  never 
was  an  acceptance  will  rarely  be  set  aside  by  an  appellate 
court  where  such  claim  of  acceptance  is  based  upon  presump- 
tion or  implication  alone.  There  are  a  few  other  matters 
of  evidence  which  we  have  not  stated  in  detail,  some  looking 
favorably  to  a  dedication,  and  others  looking  the  other  way. 
They  do  not  change  the  result,  and  the  finding  of  no  dedi- 
cation to  public  use  by  the  owner  of  the  tract  marked  "Cen- 
tral Park"  will  not  be  set  aside.  The  evidence  is  ample  to 
sustain  that  finding. 

We  have  careiuUy  axamined  the  errors  of  law  relied  upon 
by  appellant,  but  find  nothing  suggested  therein  demand- 
ing a  new  trial  of  the  cause. 

For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

Harrison,  J.,  and  McFarland,  J.,  concurred. 


[Sac  No.  497.     Department  One.— July  27,  1899.] 

F.  M.  POWELL,  Appellant,  v.  BANK  OF  LEMOORE  et  al, 

Respondents. 

Deed  of  Tbubt^-Salb— Injunctiok  Impropkrlt  Aixowkd— Untbvtii 
FUL  Allegations— Action  to  Redeem.— A  sale  under  a  deed  of 
trust,  even  if  in  technical  violation  of  an  injunction,  will  not 
be  disturbed  in  equity,  where  it  appears  that  the  debtor  improperlv 
obtained  the  injunction  by  untruthful  allegations  of  fact;  and  in 
such  case,  he  cannot  maintain  an  action  to  redeem  the  property 
sold. 

Iifc.— MAXiicfl— RELnnr  Forbidden  to  Violator  of  Equitt. — Under  the 
application  of  the  maxims,  that  "no  man  can  take  advantage  of 
his  own  wrong,"  and  that  "he  who  comes  into  a  court  of  equity 
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must  come  with  clean  hands,"  one  who  has  been  guilty  of  conduct 
in  violation  of  these  fundamental  principles  of  equity  jurisprudence 
can  have  no  relief  in  equity. 

Id. — Sals  in  Violation  or  Injunction  not  Void. — ^A  sale  under  a 
deed  of  trust,  in  full  violation  of  an  injunction,  is  not  void,  but 
merely  voidable,  and  will  only  be  relieved  against  upon  a  proper 
showing  by  a  party  entitied  to  the  consideration  of  a  court  of 
equity. 

Id. — Findings  in  Action  to  Redeem — ^Imhatebial  Omissions — ^Admis- 
sion OF  Pleadings — Offeb  to  Redeem  After  Title  Passed.— The 
failure  to  find,  in  the  action  to  redeem  the  property  sold,  that  the 
injunction  was  issued,  is  immaterial  where  that  fact  was  admitted 
by  the  pleadings;  and  the  failure  to  find  upon  an  alleged  offer  to 
redeem  the  property  by  paying  the  full  amount  is  immatefial 
where  the  complaint  shows  that  such  offer  was  made  after  the 
sale  and  deed  of  the  property,  and  the  court  found  the  ultimate 
and  controlling  fact  that  the  title  to  the  land  passed  by  the  sale 
and  deed. 

APPEAL  from  a  judgment  of  the  Superior  CJourt  of  Kings 
County.    Justin  Jacobs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bowen  Irwin,  and  Charles  G.  Lamberson,  for  Appellant. 

The  judgment  should  be  reversed  for  failure  to  find  upon 
material  issues.  {Baggs  v.  Smith,  53  Cal.  88;  Smith  v. 
Mohn,  87  Cal.  497.)  The  sale,  being  in  violation  of  the  in- 
junction, if  not  absolutely  void,  is  voidable  upon  a  direct 
attack,  such  as  the  present.  (2  High  on  Injunctions,  sec. 
1461;  Bagley  v.  Ward,  37  Cal.  121,  139;  99  Am.  Dec.  256; 
Winn  V.  Albert,  2  Md.  Ch.  42;  Union  Trust  Co.  v.  Southern 
etc.  Co.,  130  U.  S.  565;  Ward  v.  Billups,  76  Tex.  466;  Bissell 
V.  Besson,  47  N.  J.  Eq.  580.) 

M.  L.  Short,  and  Horace  L.  Smith,  for  Respondents. 

There  was  no  necessity  to  find  a  fact  admitted  by  the  plead- 
ings. {Oruhn  v.  Stanley,  92  Cal.  86.)  The  ultimate  fact  of 
title  being  found,  which  supports  the  judgment,  the  failure 
to  find  upon  the  subsequent  oflfer  to  redeem  is  immaterial. 
{Southern  Pac.  R.  R.  Co.  v.  Dufour,  95  Cal.  619 ;  Merrill  v. 
Merrill,  102  Cal.  317.)  The  plaintiff  is  not  entitled  to  relief, 
not  having  clean  hands,  and  not  being  entitled  to  take  ad- 
vantage of  his  own  wrong.  (Civ.  Code,  sec.  3517;  1  Pom- 
eroy's  Equity  Jurisprudence,  sec.  397.)  The  sale  was  not 
void,  and  passed  title.  (Bagley  v.  Ward,  37  Cal.  121 ;  99  Am. 
Dec.  256.) 
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VAN  DYKE,  J. — The  action  is  one  to  redeem  certain  real 
estate  situated  in  Kings  county,  sold  to  the  defendant  bank 
under  a  deed  of  trust.  Judgment  went  for  the  defendant 
bank,  and  the  appeal  is  from  the  judgment  without  a  bill  of 
exceptions. 

The  court  below  found  that  plaintiflP,  on  January  12, 1897, 
commenced  an  action  in  the  superior  court  of  Kings  county 
against  the  Bank  of  Lemoore,  Henry  C.  Campbell,  Thaddeus 
B.  Kent,  and  the  San  Francisco  Savings  Union,  and  procured 
an  order  from  the  judge  of  the  superior  court  directing  an  in- 
junction to  issue  to  the  defendants  therein  named,  enjoining 
them  from  selling  the  land  mentioned  in  the  complaint  here- 
in ;  that  said  injunction  was  served  on  the  Bank  of  Lemoore 
at  11  o'clock  A.  M.,  of  said  twelfth  day  of  January,  1897,  but 
was  never  served  on  Henry  C.  Campbell  and  Thaddeus  B. 
Kent,  the  trustees  who  had  advertised  the  land  for  sale  in 
San  Francisco;  and  that  they  had  no  notice  or  knowledge  of 
the  said  injunction  prior  to  the  sale  of  said  land  by  them ; 
that  said  trustees  sold  said  land  at  the  appointed  time  and 
place,  and  the  same  was  purchased  by  the  Bank  of  Lemoore, 
through  its  agent,  R.  E.  McKenna,  and  that  upon  the  same 
day  the  said  trustees  ms^de  and  delivered  to  the  Bank  of  Le- 
moore a  deed  conveying  said  land,  and  that  at  the  time  they 
made  and  delivered  said  deed  they  had  no  knowledge  or  no- 
tice of  the  issuance  of  the  injunction;  and  that  said  Mc- 
Kenna, as  agent  of  said  bank,  had  no  knowledge  or  notice 
that  a  writ  of  injunction  had  been  issued  to  prohibit  the  sale. 
The  court  further  found  that  the  allegation  in  the  complaint, 
upon  which  the  injunction  was  issued,  to  wit,  that  on  or 
about  the  twenty-fifth  day  of  October,  1896,  the  San  Fran- 
cisco Savings  Union,  while  it  was  the  owner  and  legal  holder 
of  said  note,  for  valuable  consideration,  to  wit,  the  payment 
of  one  year's  interest  thereon  in  advance,  made  and  entei'ed 
into  a  contract  with  plaintiff  wherein  and  by  the  terms  of 
which  the  time  of  payment  of  the  principal  of  said  promis- 
sory note  was  extended  for  the  period  of  one  year  therefrom, 
was  untrue  and  not  founded  in  fact.  And  that  the  further 
allegation  in  the  said  complaint  that  no  part  of  the  principal 
of  said  promissory  note,  or  the  interest  thereon,  is  now  due, 
was  also  untrue  and  not  founded  in  fact.     And  because  of 
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these  untruthful  allegations  appearing  in  said  complaint,  the 
court  directed  the  said  writ  of  injunction  to  issue  in  said  ac- 
tion above  mentioned,  and  the  court  now  finds  that  said  writ 
of  injunction  was  improperly  obtained  by  the  plaintiff,  F.  M. 
Powell,  and  but  for  said  untruthful  allegations  would  not 
have  issued.  As  a  conclusion  of  law,  deduced  from  its  find- 
ings of  fact,  the  court  finds  that  the  Bank  of  Lemoore  is  the 
owner  of  the  land,  that  the  plaintiff  has  no  title  or  interest 
therein,  and  that  the  plaintiff  take  nothing  by  his  action. 

The  appellant  contends  that  the  judgment  should  be  re- 
versed because  the  court  failed  to  find  upon  material  issues 
made  by  the  pleadings.  One  of  these  is  that  the  court  f  aile^l 
to  find  that  the  injunction  was  issued.  This  fact  was  alleged 
in  the  complaint,  and  not  denied  in  the  answer,  and,  there- 
fore, there  was  no  issue  upon  that  point  rendering  the  finding 
necessary.  It  is  claimed,  also,  that  the  court  failed  to  find  on 
the  question  of  the  offer  to  redeem  the  property  by  paying 
the  full  amount.  The  allegation  of  the  complaint  in  this 
respect  is  not  specific  as  to  the  time  when  such  offer  was  made, 
but  a  reading  of  the  whole  shows  that  the  offer  was  made,  if 
at  all,  after  the  sale  of  the  land  to  the  bank  and  the  execution 
of  the  deed  thereon.  It  is  alleged  in  the  complaint  that  the 
oflfer  was  refused  by  the  bank,  because,  as  it  claims,  it  ac- 
quired a  valid  title  to  the  land  through  the  sale,  and  was  the 
owner  of  the  property.  The  finding  of  the  court,  however, 
that  the  title  to  the  land  passed  to  the  defendant  bank  by  the 
sale  on  January  12,  1897,  by  the  trustees,  was  the  ultimate 
and  controlling  fact  in  the  case  and  sufficient  to  support  the 
judgment. 

Even  if  the  injunction  had  been  technically  violated  by 
the  sale,  the  plaintiff  is  not  in  a  position  to  complain.  The 
court  finds  that  because  of  the  untruthful  allegations  made  by 
plaintiff,  contained  in  his  complaint,  the  writ  was  issued. 
"No  one  can  take  advantage  of  his  own  wrong"  (Civ.  Code, 
sec.  3517) ;  and  "he  who  comes  into  a  court  of  equity  must 
come  with  clean  hands,"  is  an  old  and  familiar  rule.  Mr. 
Pomeroy,  in  discussing  this  rule,  aptly  says:  "It  assumes 
that  the  suitor  asking  the  aid  of  a  court  of  equity  has  himself 
been  guilty  of  conduct  in  violation  of  the  fundamental  con- 
ception of  equity  juxisprudence,  and  therefore  refuses  him  all 

Digitized  by  VjOOQIC 


472  London  and  S.  F.  Bank  v.  Parrott.      [125  Cal. 

recognition  and  relief  with  reference  to  the  subject  matter  or 
transaction  in  question."  (1  Pomeroy's  Equity  Jurispni- 
dence,  sec.  397.) 

But  if  the  injunction  had  been  properly  obtained,  and  the 
writ  had  been  served  on  all  the  parties  defendant  in  that  pro- 
ceeding prior  to  the  sale,  still  the  sale  w^ould  not  therefore 
have  been  void,  but  simply  voidable.  (Bagley  v.  Ward,  37 
Cal.  121;  99  Am.  Dec.  256.)  In  such  case,  upon  a  proper 
showing  by  a  party  entitled  to  the  consideration  of  a  court  of 
equity,  relief  may  be  granted  by  setting  aside  such  sale.  Oth- 
erwise it  will  be  allowed  to  stand. 

The  appeal  being  upon  the  judgment-roll,  the  findings  are 
assumed  to  be  supported  by  the  evidence,  and  such  finding 
not  only  fail  to  show  that  the  plaintiff  was  entitled  to  relief, 
but,  on  the  contrary,  justify  the  action  of  the  trial  court  in 
awarding  judgment  for  the  defendant  bank. 

Judgment  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[S.  F.  No.  1107.    Department  One.— July  28,  1899.] 

LONDON  AND  S^VN  FRANCISCO  BANK,  LIMITED,  Re- 
spondent, V.  LOUIS  B.  PARROTT  et  al.,  Defendants. 
ABBY  M.  PARROTT  et  al.,  Appellants. 

Banks — ^Letter  of  Cbsdit  and  Guabawty— Noticb. — ^A  written  in- 
strument requesting  a  bank  to  give  continued  credit  to  a  third 
party  in  a  specified  amount  and  continually  guaranteeing  the 
payment  of  the  orginal  and  future  credits,  and  the  continuance 
or  renewal  of  liability  therefor,  to  the  extent  of  such  specified 
amount,  in  proportionate  sums  by  the  subscribers,  is  both  a  let- 
ter of  credit  within  sections  2858  and  2865  of  the  Civil  Code,  and 
an  absolute  guaranty  within  section  2795  of  that  code;  and  the 
subscribers  are  not  entitled  to  notice  of  the  credits  and  liiibilities 
thereafter  given  or  incurred,  nor  to  notice  of  the  acceptance  of 
the  guaranty. 

Id. — CoNSTBucnoN  or  Cora— Communication  or  Consent— Absolute 

GUABANTY — GENEBAL    AND    SPECIFIG    PbOVISIONS — CONFUCT. — ^Tfae 

general  provisions  of  section  1565  of  the  Civil  Code,  in  the  title 
on  contracts,  requiring  the  consent  of  parties  to  a  contract  to  be 
"commimicated  by  each  to  the  other,"  have  -no  application  to  tlie 
special   contract  of  absolute  guaranty  to  another  person  of  the 
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debt  or  default  of  a  third  person,  provided  for  in  the  separate  title 
upon  guaranty;  but  the  conflicting  provision  of  section  2976  in 
the  latter  title,  dispensing  with  notice  of  the  acceptance  of  an  ab- 
solute guaranty,  must  control  upon  that  subject. 

Id. — ^LiABiiXTT  OF  Grantor — Construction  of  Guarantt. — The  rule 
that  a  guarantor  is  entitled  to  stand  upon  the  strict  terms  of  his 
contract,  imports  merely  that  his  liability  is  not  to  be  extended 
by  implication  beyond  its  terms  as  ascertained  by  the  same  rules 
of  construction  which  apply  to  other  written  instruments. 

Id. — ^Rkabonablb  Interpretation — ^Ahbiquitt  of  Terms. — ^The  lan- 
guage used  by  the  guarantor  is  to  receive  a  fair  and  reasonable 
interpretation  to  effect  the  objects  and  purpose  of  the  guaranty; 
and  if  it  is  fairly  susceptible  of  two  interpretations,  either  of 
which  is  within  the  spirit  of  the  guaranty,  the  guarantor  cannot 
say  the  guarantee  was  not  justified  in  acting  upon  either,  or  not 
he  should  have  acted  upon  one  rather  than  the  other. 

Id. — ^AocacPTANCE  of  Note  by  Bank — Guarantors  not  Dlscharged. 
The  acceptance  by  the  bank  of  a  note  for  the  amount  of  an  existing 
credit  guaranteed,  which  did  not  pay  the  debt,  or  alter  the  rela- 
tion of  debtor  and  creditor,  or  extend  the  time  of  payment,  but 
was  payable  immediately  when  executed,  and  was  within  the  terms 
of  the  guaranty  vrfiich,  fairly  interpreted^  were  broad  enough  to 
embrace  a^  form  of  credit,  or  future  liability,  or  continuanne  or 
renewal  of  liability  from  the  debtor  to  the  bank,  did  not  operate 
to  discharge  the  grantors. 

Id. — Note,  when  not  Payment. — ^In  the  absence  of  an  agreement 
that  a  note  shall  be  taken  in  payment  of  the  debt,  or  of  evidence 
that  such  was  the  intention  of  the  parties,  the  taking  of  a  note 
for  an  existing  liability  does  not  constitute  a  payment  or  reduf- 
tion  of  the  amount  of  the  debt. 

Id. — ^Effect  of  Note — ^Action  upon  Original  Debt. — ^A  note,  given 
for  a  debt,  which  is  payable  immediately,  does  not  suspend  ti>e 
right  of  action  upon  the  original  debt;  and  suit  may  be  brought 
thereon  at  any  time,  regardless  of  the  note.  The  not«  is  evi- 
dence of  the  existing  debt,  and  does  not  change  the  amount  or 
character  of  the  liability. 

Id. — ^Accounts  of  Bank — Credit  of  Note — Closing  of  Overdraft  Ac- 
count.— ^The  credit  of  the  note  upon  the  accounts  of  the  bank 
merely  for  the  purpose  of  closing  the  overdraft  account  upon  its 
books,  does  not  change  the  liability,  or  reduce  the  amount  of 
credit  received  by  the  maker  of  the  note  from  the  bank.  The  real 
account  of  credit  given  was  not  closed  by  the  footing  thus  made. 

Jd4 — OoirsTEUcnoH  of  Agreed  Case— "Further  Credit."— An  agreed 
ease,  stating  that  after  the  date  of  the  execution  of  the  note  and 
the  crediting  of  the  amount  thereof  against  the  OYerdraft,  all  de- 
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posits  made  by  its  maker  were  applied  to  the  payment  of  diecks 
drawn  thereupon,  but  that,  after  that  date,  "no  further  credit"' 
was  asked  or  given,  is  to  be  construed  as  meaning  that  no  addi- 
tional credit  for  overdrafts  was  asked  or  given,  and  not  aa  im- 
porting that  the  liability  for  credit  previously  given  oeaaed  from 
that  date. 

Id. — ^Pebkission  to  Check  Against  Deposits — ^Lxabhitt  or  Guas- 
AKTORS. — The  permission  of  the  bank  to  the  maker  of  the  note 
to  draw  checks  against  deposits  subsequently  made,  whidi  vnx% 
not  directed  to  be  applied  as  payment  upon  the  note,  did.  not 
aflfect  the  liability  of  the  guarantors  for  the  amount  of  the  credit 
evidenced  by  the  note. 

Id. — Cbedit  GivEiT  to  Oorpokation — Liabiiitt  of  Guaraktoba  ak 
Btockholdees. — Where  the  guarantors  were  stockholders  in  a  cor- 
poration whose  indebtedness  to  the  bank  to  a  specified  amount, 
was  guaranteed  by  them,  and  they  did  not  in  the  guaranty  limit 
their  liability  as  stockholders  of  the  corporation,  the  bank  may 
not  only  recover  against  them  upon  the  guaranty,  but  also  apon 
their  liability  as  stockholders  for  their  proportionate  share  of  the 
debt  of  the  corporation  to  the  bank,  not  exceeding  in  all  the  amount 
of  the  corporate  liability. 

Id. — Statute  of  Limitatiows — Note  of  Oobfobateon— Liabduety  or 
Btockholdebs  fob  OfiiGmAi.  Credit. — ^In  applying  the  statute 
of  limitations  to  the  liability  of  the  stockholders,  a  note  givea  hy 
the  corporation  in  renewal  or  continuance  of  an  original  credit 
given  to  the  corporations  for  overdrafts,  is  to  be  disregarded, 
and  the  liability  of  the  stockholders  is  to  be  deemed  created  or  in- 
curred only  by  the  original  credit  to  the  corporation. 

Id. — Ovebdbaft  Account — ^Deposits — ^Apfligation  of  PATMEXfra.—* 
Where  the  original  credit  to  the  corporation  was  for  OYerdrafts 
allowed  by  the  bank,  the  deposits  made  by  the  corporation  -from 
time  to  time,  of  which  no  application  was  made  by  either  partj, 
must  be  made  by  the  court,  as  of  the  date  of  each  of  the  several 
deposits,  in  payment,  first  of  the  interest  then  due,  and  the  re- 
mainder in  payment  of  the  principle,  evidenced  by  checks  for  the 
overdrafts  earliest  in  date,  irrespective  of  the  statute  of  limitatiooB 
thereupon. 

Id. — ^Making  of  Note — Aobebd  Afflication  of  PAmifTS. — The  stat- 
ute of  limitations  not  having  rim  against  any  items  of  the  aooount 
at  the  time  of  the  execution  of  the  note,  it  was  competent  for  the 
parties  at  that  time  to  agree  to  the  application  of  the  deposits 
theretofore  made,  and  the  making  and  acceptance  of  the  note  f<ir 
the  amount  agreed  must  be  regarded  as  an  agreement  for  the 
application  of  the  deposits  to  the  extinction  of  so  much  of  the 
liability  theretofore  incurred  as  was  not  included  in  the  note. 

Id. — Chakoes  of  Monthlt  Interest — Payment  bt  Bank— Addi- 
tional Loan. — ^The  charges  by  the  bank  for  monthly  interest  upon 
the  overdrafts,  which   were   paid   by   memorandum   checks  signed 
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by  the  bank  itself,  were  equivalent  to  an  additional  loan  or  ad- 
vance of  an  amount  equal  to  the  monthly  interest;  and  cannot 
affect  the  application  of  payments  upon  the  general  account  to 
the  unpaid  interest. 

Id. — SniuLTANEous  Deposits  and  Checks — ^FmniNG. — The  mere  fact 
that  the  amount  of  deposits  and  checks  upon  a  given  date  were 
identical  in  amount,  docs  not  of  itself  conclusively  prove  that 
these  were  independent  transactions  not  subject  to  the  rule  for 
the  application  of  payments  in  the  general  account  to  the  earliest 
items  thereof;  and  the  finding  of  the  court  to  the  contrary  will 
not  be  disturbed  upon  appeal. 

Id. — ^PsESUHFTioN  AS  TO  DEPOSITS  AHD  Chiecks. — ^Deposits  in  a  bank, 
being  usually  made  before  checks  are  drawn,  in  the  absence  of 
specific  direction,  are  presumed  to  be  applicable  upon  general  ac- 
count; and  there  is  no  ])resumption  that  such  deposit  was  intended 
to  be  applied  to  a  check  that  might  thereafter  be  drawn. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franciaco.     J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  Y.  Hayne,  for  Appellant. 

The  defendants,  being  liable  for  their  guaranty  for  an 
amount  proportioned  to  their  shares  in  the  corporation,  ought 
not  to  be  subjected  to  a  double  liability  in  an  additional 
amount  as  stockholders.  The  guaranty  cannot  be  extended 
by  implication.  This  is  a  universal  rule  applicable  to  every 
variety  of  circumstances.  (Brandt  on  Suretyship  and  Guar- 
anty, sec.  79;  Pierce  v.  Whiting,  63  Cal.  543;  John  Hancock 
Mut  Life  Ins.  Co.  v.  Lowenberg,  120  N.  Y.  44.)  The  sub- 
stitution of  the  note  for  the  credit  guaranteed  discharged  the 
sureties,  independently  of  any  injury  resulting  therefrom. 
(Civ.  Code,  sec.  2819,  first  part;  Page  v.  Krekey,  137  N.  Y. 
314,  315 ;  33  Am.  St.  Rep.  731 ;  Bethune  v.  Dozier,  10  Ga. 
235;  Haden  v.  Brown,  18  Ala.  641;  Miller  v.  Stewart,  9 
Wheat.  703;  Weir  Plow  Co.  v.  Walmaley,  110  Ind.  246; 
Paine  v.  Jones,  76  N.  Y.  278,  279 ;  Vnited  States  v.  Hillegas, 
3  Wash.  C.  C.  76;  Ryan  v.  Morton,  65  Tex.  260;  Simonson  v. 
Thori,  36  Minn.  439;  Crescent  Brewing  Co.  v.  Handly,  90 
Ala.  488.)  The  substitution  of  a  negotiable  security  for  a 
book  account  is  as  much  a  material  alteration  as  it  would  be 
to  interline  words  of  negotiability  in  a  non-negotiable  note. 
{Haines  v.  Dennett,  UN.  H.  180.)     A  negotiable  note  is 
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more  beneficial  to  the  creditor  than  a  book  account,  (Myct-^ 
V.  Welles,  5  Hill,  464 ;  Andrews  v.  Marrett,  58  Me.  540.)  Th6 
fact  that  the  appellant  was  a  stockholder  in  the  Capital  Pack- 
ing Company  does  not  dispense  with  the  necessity  of  her  con- 
sent to  a  change  in  her  liability  as  guarantor.  (Pelton  v. 
San  Jacinto  etc.  Co,  113  Cal.  24,  25;  3  Thompson  on  Cor- 
porations, sec.  2928.)  The  guaranty  not  being  an  ahsohite 
or  unconditional  guaranty  of  a  subsisting  debt,  but  being  con- 
ditional upon  its  acceptance  thereof,  and  future  action  there- 
under, notice  of  its  acceptatnce  must  have  been  communi- 
cated to  make  it  a  binding  contract.  (Civ.  Code,  sec.  1565; 
AdaTTis  V.  Jones,  12  Pet.  213;  Kincheloe  v.  Holmes,  7  B. 
Mon.  7;  45  Am.  Dec.  Al]Eowe  v.  Nickels  22  Me.  176;  Kel- 
logg V.  Stockton,  29  Pa.  St.  460;  Coe  v.  Buehler,  110  Pa.  St. 
366;  Central  Sav,  Bank  v.  Shine,  48  Mo.  464;  8  Am.  Rep. 
112;  Taylor  v.  Shouse,  73  Mo.  361 ;  Singer  Mfg,  Co.  v.  Lit- 
tler, 56  Iowa,  601 ;  Taylor  v.  Wetmore,  10  Ohio,  395;  Hill  v. 
Calvin,  4  How.  231;  Tuckerman  v.  French,  7  Greenl.  115; 
Bradley  v,  Cary,  8  Greenl.  234;  Taylor  v,  McClung,  2  Honst. 
24;  Oaks  v.  Weller,  13  Vt.  110;  37  Am.  Dec.  538;  All^n  r. 
Pike,  3  Cush.  238 ;  Craft  v.  Isham,  13  Conn.  32 ;  Lee  v.  Dick 
10  Pet.  482;  Patterson  v.  Reed,  7  Watts  &  S.  144;  Beekman 
V.  Hale,  17  Johns.  139, 140.)  The  deposits  after  September 
6,  1893,  while  the  relation  of  debtor  and  creditor  existed. 
were  in  legal  effect  payments  thereupon ;  and  the  letting  of 
them  out  again  was  in  eflfect  reloaning  the  money  after  it 
was  paid,  and  discharged  the  guarantors.  (Eppinger  v.  Ken- 
drick;  114  Cal.  626;  Kiessig  v.  Alspaugh,  91  Cal.  233;  Peo- 
ple V.  Chisholm,  8  Cal.  29;  Everly  v.  Rice  20  Pa.  St.  297; 
Ruble  V.  Norman,  7  Bush,  582;  Spurgeon  %\  Smyfh-a,  1  ^ 
Ind.  453 ;  Springer  v,  Toothaker,  43  Me.  381 ;  69  Am.  Dec. 
66;  Commonwealth  v.  Miller,  8  Serg.  &  R.  452;  Nelson  r. 
Williams,  2  Dev.  &  B.  Eq.  118.)  The  extension  of  time  by 
the  corporation  did  not  extend  the  statute  of  limitations 
arrainst  the  stockholders.  (Hunt  v.  Ward,  99  Cal.  612:  :r 
Am.  St.  Rep.  87;  Winona  Wagon  Co,  v.  Bull,  108  Cal.  1,) 
All  items  of  the  account  more  than  three  years  prior  in  date 
to  the  commencement  of  the  action  were  barred  by  limita- 
tion. (Wells  V,  Black,  117  Cal.  163;  59  Am.  St.  Rep.  162.) 
The  bank  has  charged  compound  interest  on  the  account,  uiul 
having  made  such  application  of  the  interest  it  cannot  be  re- 
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Yoked  for  any  other  application  of  payments  thereto.  (Civ. 
Code,  sec.  1479;  Wendt  v.  Ross,  33  Cal.  657;  Wright  v. 
Wright,  72  N.  Y.  153;  Mayor  etc.  v.  Patten,  4  Cranch,  320; 
Caldwell  v.  Wentworth,  16  N.  H.  318;  Hubbell  v.  Flint,  15 
Gray,  550;  Tomlinson  Carriage  Co.  v,  Kinsella,  31  Conn. 
268;  Treadwell  v.  Moore,  34  Me.  115;  Feldman  v.  Gamble, 
26  N.  J.  Eq.  494.)  The  principal  being  barred,  the  interest 
is  barred  also.  {Jones  v.  Orton,  65  Wis.  10 ;  Meyer  v.  Por- 
ter, 65  Cal.  67.)  The  credits  growing  out  of  particular  trans- 
actions of  deposits  and  checks,  of  the  same  amount  on  the 
same  day,  should  not  be  applied  as  payment  on  prior  indebt- 
edness. {Suter  V.  Ives,  47  Md.  540.)  Where  money  is  re- 
ceived for  a  defined  use  it  must  be  applied  to  that  use,  and 
not  applied  to  the  payment  of  previous  indebtedness.  {Smul- 
ler  V.  Union  Canal  Co.,  37  Pa.  St.  70 ;  United  States  Bank  v. 
Macalcster,  9  Pa.  St.  482;  Taylor  v.  Cockrell,  80  Ala.  238.) 
The  payment  of  a  precise  amount  applicable  to  a  particular 
claim  is  irrefragable  evidence  that  it  was  so  intended.  (Mar- 
ryatts  v.  White,  2  Stark,  91;  West  Branch  Bank  v,  Moore- 
head,  5  Watts  &  S.  542;  Lauten  v.  Rowan,  59  N.  H.  215; 
Robert  v.  Garnie,  3  Caines,  15;  Seymour  v.  Van  Slyck,  8 
Wend.  416,  417.)  The  law  will  not  appropriate  payments  to 
uncollectible  demands.  {Stanley  v.  W'estrop,  16  Tex.  203; 
Backman  v.  Wright,  27  Vt.  187 ;  65  Am.  Dec.  187 ;  Quigley 
V.  Duffy,  52  Iowa,  610;  Dunbar  v.  Garrity,  58  N.  H.  575; 
Wright  V.  Laing,  3  Barn.  &  0. 165 ;  Kuker  v.  Mclntyre,  43  S. 
C.  117.)  Nor  to  a  claim  barred  by  limitation.  {Livermore 
V.  Rand,  26  N.  H.  85.) 

Page  &  EeUs,  and  Page,  McCutchen  &  Eells,  for  Respond- 
ent. 

The  guaranty  was  an  independent  agreement,  and  could 
not  afifect  the  liability  of  the  stockholders  for  their  propor- 
tionate share  of  the  indebtedness  of  the  corporation.  {Mor- 
row V.  Superior  Court,  64  Cal.  384;  In  re  California  Mut. 
Ins.  Co.  81  Cal.  368;  Pelton  v.  San  Jacinto  Co.,  113  Cal. 
331;  Coburn  v.  Wheelock,  34  N.  Y.  440.)  The  acceptance 
of  the  note  did  not  discharge  the  guarantors,  it  being  pro- 
vided for  by  a  reasonable  construction  of  the  guaranty. 
{Lawrence  v.  McCalmont,  2  How.  426, 450 ;  Laf argue  v.  Har- 
rison, 70  Cal.  385;  59  Am.  Rep.  416;  Pratt  v.  Matthews,  24 
Hun.  388 ;  People  v.  Breyfogle,  17  Cal.  508 ;  Fifth  Nat.  Bank 
V.  WooUey,  48  N.  Y.  Supp.  148;  31  Hun's  App.  Div.  61.) 
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Ambiguity  should  be  resolved  against  a  surety  or  guarantor. 
(Laurence  v,  McCalmont  supra;  Belloni  v.  Freeborn,  63  N. 
Y.  383;  13  Am.  &  Eng.  Ency.  of  Law,  250.)  The  taking 
of  the  note  did  not  constitute  a  payment  or  novation  of  the 
debt,  in  the  absence  of  proof  of  an  agreement  to  the  con- 
trary. (Dellapiazza  r.  Foley,  112  Cal.  380;  Savings  etc.  Soc. 
V.  Burnett,  10 j  Cal.  514;  Comptoir  d'Escompte  v.  Dresbach, 
78  Cal.  15;  Fifth  Nat.  Bank  v.  Woolsey,  supra.)  The  letter 
of  credit  and  guaranty  were  absolute  and  unconditional  in 
form,  and  required  no  notice.  (Civ.  Code,  sees.  2795,  2865; 
Union  Bank  v.  Coster,  3  N.  Y.  204;  53  Am.  Dec.  280;  Smith 
V.  Dann,  6vHill,  543;  Douglass  v.  Rowland,  24  Wend.  50; 
Wade  on  Law  of  Notice,  sees.  388,  401-05 ;  City  Nat.  Bank  v. 
Phelps,  8G  N.  Y.  484,  493;  Niles  Tool  Works  v.  Reynolds, 
38  N.  Y.  Supp.  1028;  4  N.  Y.  App.  Div.  24.)  After  the 
nominal  closing  of  the  account  of  overdrafts  by  the  note,  it 
was  competent  for  the  parties  to  agree  that  future  deposits 
should  be  checked  out  without  additional  credit,  and  the  bank 
was  not  required  to  apply  them  in  payment  of  the  debt  for 
the  benefit  of  the  sureties  or  guarantors.  (National  Bank  v. 
Peck,  127  Mass.  300;  34  Am.  Rep.  368;  Glazier  v.  Douglass, 
32  Conn.  393 ;  Brewer  v.  Knapp,  1  Pick.  332 ;  Upham  v.  Lef- 
avour^  11  Met.  174y People's  Bank  v.  Lagrand,  103  Pa.  St 
309;  49  Am.  Rep.  126;  Strong  v.  Foster,  17  Com.  B.  201; 
Voss  V.  German  Bank,  83  111.  599;  25  Am.  Rep.  415;  Sec- 
ond Nat.  Bank  v.  Hill,  76  Ind.  223;  40  Am.  Rep.  239;  Na- 
tional Bank  v.  Smith,  66  N.  Y.  271;  23  Am.  Rep.  48.)  All 
deposits  on  this  new  account  were  loans  to  the  bank  to  be 
repaid  by  honoring  the  depositor's  checks.  The  bank  was 
"not  entitled  to  debit  his  accoimt  with  any  payments  except 
such  as  are  made  by  his  order  and  direction."  (Janin  v. 
London  etc.  Bank,  92  Cal.  22;  27  Am.  St.  Rep.  82;  Crawford 
V.  West  Side  Bank,  100  N.  Y.  50;  53  Am.  Rep.  152;  Morse 
on  Banks  and  Banking,  sec.  289.)  The  three  years'  period 
rules  as  to  the  limitation  of  the  liability  of  stockholders,  and 
not  the  two  years'  period  upon  items  of  an  open  account, 
though  the  latter  was  available  to  the  corporation,  if  it  had 
not  executed  the  note.  (Green  v.  Beckman,  59  Cal.  545; 
Welh  V.  Black,  117  Cal.  157;  59  Am.  St.  Rep.  162;  Bank  v. 
Pacific  Coast  etc.  Co.,  103  Cal.  594;  Hunt  v.  Ward,  99  Cal. 
614 ;  37  Am.  St.  Rep.  87 ;  Moore  v.  Boyd,  74  C^.  167.)    The 
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application  of  payments,  first  to  the  interest,  and  then  to  the 
earliest  items  of  the  principal  was  correct.  (Redinglon  v. 
Comwell,  90  Cal.  49,  64.) 

HARRISON,  J.— The  defendants  in  the  above  entitled 
cause  (with  others)  executed  and  delivered  to  the  plaintiff, 
September  30,  1891,  the  following  instrument: 
"To  the  London  and  San  Francisco  Bank,  Lt'd.  San  Fran- 
cisco, California : 

"You  will  please  give  credit  to  the  Capitol  Packing  Com- 
pany for  a  sum  of  money  in  United  States  gold  coin  not  ex- 
ceeding the  amount  of  one  hundred  thousand  ($100,000) 
dollars ;  and  as  said  packing  company  contemplates  a  course 
of  future  deaUng  with  you,  you  will  please  continue  the  said 
credit,  or,  if  it  should  be  reduced  or  satisfied  by,  payments 
made  by  said  packing  company,  renew  the  same  from  time  to 
time  for  said  amount,  or  any  less  sum,  or  otherwise  keep  the 
said  credit  permanently  up  to  the  limit  as  aforesaid  or  any 
less  amoimt. 

"And  these  presents  shall  be  deemed  to  be,  and  shall  con- 
stitute to  you,  a  continuing  guaranty  by  each  of  us  in  the 
several  proportions  stated  below,  in  reference  to,  and  em- 
bracing, the  original  credit  hereby  authorized  and  all  future 
liabilities  of  said  packing  company  to  you  under  said  original 
credit,  and  under  such  successive  transactions  with  you  as 
shall  either  continue  its  liability  or  from  time  to  time  renew 
it;  and  such  guaranty  shall  remain  and  be  operative  until  all 
present  or  future  credit  or  credits  given  by  you  as  aforesaid, 
not  exceeding  the  said  limited  amount,  shall  be  fully  paid, 
subject  to  our  legal  right  to  revoke  the  same  in  writing  at 
any  time  as  to  any  transactions  occurring  after  such  revoca- 
tion. 

"The  subscribers  hereto  do  hereby  severally  guarantee  the 
said  credits  to  the  amount  of  one  hundred  thousand  ($100,- 
000)  dollars,  in  the  following  proportions,  namely :  .  .  .  . 
Thomas  Cole,  for  another  twenty-five  six-hundredths 
(25-600)  part  thereof;  Abby  M.  Parrott,  for  another  one 
hundred  and  sixty-five  six-hundredths  (165-600)  part  there- 
of. 

"This  guaranty  shall  bind  each  subscriber  for  his  said  pro- 
portion of  said  total  credit  (until  after  such  revocation  by 
him),  notwithstanding  some  part  of  said  total  credit  shall 
not  be  hereby  guaranteed. 

"Dated  San  Francisco,  September  30, 1891."        ^        . 
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October  5,  1891,  the  Capitol  Packing  Company  opened 
an  account  with  the  plaintiff,  and  thereafter,  until  August 

30,  1894,  made  deposits  of  moneys  for  its  said  account,  drew 
checks  against  the  same,  and  received  advances  by  way  of 
loans  from  said  bank,  which  said  advances  were,  by  the  said 
packing  company's  agreement  with  said  bank,  to  draw  inter- 
est, payable  monthly,  at  the  rate  of  seven  per  cent  per  an- 
num.    In  July,  1893,  the  San  Francisco  Clearing  House,  of 
which  the  plaintiff  wa3  a  member,  promulgated  a  rule  for 
the  government  of  its  members,  that  they  should  not  allow 
overdrafts  on  the  part  of  their  customers;  and  for  the  pur- 
pose of  complying  with  this  rule  the  Capitol  Packing  Com- 
pany, at  the  request  of  the  plaintiff,  delivered  to  it  on  the  sixth 
day  of  September,  its  promissory  note  for  the  sum  of  $73,- 
000  bearing  date  August  31, 1893,  and  payable  one  day  after 
date.     At  that  time  the  books  of  the  bank  showed  an  in- 
debtedness on  the  part  of  the  packing  company  of  $72,899.61. 
This  note  was  not  accepted  by  the  bank  as  payment,  but  ita 
amount  was  placed  upon  the  credit  side  of  the  packing  com- 
pany's account,  and  was  so  entered  for  the  purpose  of  clos- 
ing on  its  books  the  overdraft  of  the  packing  company,  under 
the  aforesaid  rule  of  the  clearing  house.     A  balance  was 
struck  in  the  account,  and  the  difference,  viz.,  $100.39,  was 
carried  to  the  credit  column  of  the  account,  the  account  was 
continued  upon  the  books,  and  the  packing  company  con- 
tinued to  make  deposits  and  draw  checks  against  the  same 
until  August  30,  1894,  when  it  was  finally  closed.     On  July 

31,  1895,  the  total  amount  due  to  the  bank,  as  shown  by  the 
accounts  upon  its  books,  was  $78,110,  being  the  aforesaid 
sum  of  $73,000  and  interest  thereon  for  one  year.  Aja 
agreed  case  containing  the  above  facts  and  others  hereinafter 
named  was  submitted  to  the  superior  court  for  its  determina- 
tion, the  plaintiff  claiming  therefrom  a  right  of  recovery 
against  the  defendants,  and  they  claiming  to  be  under  no 
liability  by  reason  thereof.  The  superior  court  rendered  its 
judgment  in  favor  of  the  plaintiff,  from  which  the  present 
appeal  has  been  taken. 

1.  The  instrument  of  September  30,  1891,  is  both  a  letter 
of  credit  and  a  guaranty.  The  first  portion  thereof  is  a  writ- 
ten instrument  addressed  by  the  appellants  to  the  respondent. 
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requesting  the  latter  to  give  credit  to  the  Capitol  Packing 
Company,  and  thus  falls  directly  within  the  terms  of  section 
2858  of  the  Civil  Code ;  and  in  the  subsequent  portion  thereof 
they  guarantee  the  said  credit  to  the  amount  of  $100,000,  in 
certain  specific  proportions,  and  declare  that  the  same  shall 
be  a  continuing  guaranty  by  each  of  them  in  thesle  propor- 
tions, until  the  credit  that  may  be  given  shall  be  fully  paid. 
Regarded  as  a  letter  of  credit,  the  terms  of  the  instrument  do 
not  require  any  notice  of  the  credit  thereafter  given,* nor  can 
the  necessity  of  giving  such  notice  be  implied  from  its  terms ; 
and  under  section  2865  they  became  liable  for  such  credit 
without  notice  to  them.  Their  guaranty  of  the  credits  that 
might  be  given  thereafter  contains  no  limitation  and  is  un- 
conditional. It  is  not  an  ofifer  to  guarantee — its  language  be- 
ing that  they  "do  hereby  severally  guarantee  the  said  credits" 
— ^but  is  an  absolute  guaranty,  and,  under  section  2795  of  the 
Civil  Code,  became  binding  upon  them  without  any  notice  of 
acceptance.  The  provisions  of  section  1565  of  the  Civil  Code, 
cited  by  the  appellants,  requiring  the  consent  of  parties  to  a 
contract  to  be  "communicated  by  each  to  the  other,"  has  no 
application  to  a  contract  by  which  one  person  makes  an  abso- 
lute guaranty  to  another  of  the  debt  or  default  of  a  third  per- 
son. It  is  a  cardinal  rule  of  statutory  construction  that  spe- 
cific provisions  upon  a  particular  subject  control  general  pro- 
visions for  the  class  to  which  that  subject  belongs.  (Endlich 
on  Interpretation  of  Statutes,  sec.  399.)  Section  1565  of  the 
Civil  Code  refers  to  contracts  in  general,  and  is  found  in  title 
I,  of  part  II  of  that  code,  while  the  sections  relating  to  "Guar- 
anty" are  contained  in  title  XIII,  of  part  III  of  the  same 
code.  Section  4481  of  the  Political  Code  declares :  "If  the 
provisions  of  any  title  conflict  with  or  contravene  the  provis- 
ions of  another  title,  the  provisions  of  each  title  must 
prevail  as  to  all  matters  and  questions  arising  out  of  the  sub- 
ject matter  of  such  title." 

It  is  claimed  by  the  appellants  that  the  acceptance  by  the 
bank  of  the  promissory  note  for  $73,000  was  such  an  altera- 
tion of  the  relation  between  it  and  the  packing  company  as 
to  discharge  the  guarantors,  and  in  support  thereof  they  in- 
voke the  oft-cited  rule  that  a  surety  or  a  guarantor  is  entitled 
to  stand  upon  the  strict  terms  of  his  contract.  When  it  is  said 
CXXV.    Cal.— 31 
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that  a  guarantor  is  entitled  to  stand  upon  the  strict  terms  of 
his  guaranty,  nothing  more  is  intended  than  that  he  is  not  to 
he  held  liable  for  anything  that  is  not  within  the  express 
terms  of  the  instrument  in  which  his  guaranty  is  contained; 
that  his  liability  is  not  to  be  extended  by  implication  beyond 
these  limits,  or  to  other  subjects  than  those  expressed  in  the 
instrument  of  guaranty.  But  for  the  purpose  of  ascertaining 
the  meaning  of  the  language  which  he  has  used,  and  thus  de- 
termining the  extent  of  his  guaranty,  the  same  rules  of  con- 
struction are  to  be  applied  as  are  applied  in  the  construction 
of  other  written  instruments.  His  liability  is  not  to  be  ex- 
tended by  implication  beyond  the  terms  of  his  guaranty  as 
thus  ascertained.  The  language  used  by  him  is,  however,  to 
receive  a  fair  and  reasonable  interpretation  for  the  purpose  of 
eflfecting  the  objects  for  which  he  made  the  instrument,  and 
the  purpose  to  which  it  was  to  be  applied.  If  this  language 
is  fairly  susceptible  of  two  interpretations,  either  of  which  is 
within  the  spirit  of  the  guaranty,  he  is  not  at  liberty  to  say 
that  the  person  to  whom  it  is  given  was  not  justified  in  acting 
upon  either,  or  that  he  should  have  acted  upon  one  rather 
than  the  other.  (Civ.  Code,  sec.  1654;  BeU  v.  Bruen,  1  How. 
169 ;  Lawrence  v,  McCalmont,  2  How.  426 ;  Gates  v.  McKe^, 
13  N.  Y.  232;  64  Am.  Dec.  545;  Powers  v.  Clarke,  127  N.  Y. 
417;  Pratt  v,  Matthews,  24  Hun,  386;  Smith  v.  MolUson, 
148  N.  Y.  241;  Lef argue  v,  Harrison,,  70  Cal.  380;  59  Am. 
Rep.  416.) 

The  taking  of  the  note  by  the  bank  did  not  discharge  the 
appellants  from  their  liability  upon  the  guaranty  unless  the 
obligation  which  they  had  guaranteed  was  thereby  changed. 
By  the  terms  of  the  instrument  of  guaranty  the  bank  was  to 
give  to  the  packing  company  "credit"  to  the  amount  of 
$100,000,  and  to  "continue  the  said  credit,"  or,  if  it  should  be 
"reduced  or  satisfied  by  payments,"  renew  the  same,  or  other- 
wise keep  the  said  "credit"  permanently  up  to  the  Umit  afore- 
said, or  any  less  amount;  and  the  signers  thereof  agreed  that 
the  instrument  should  be  a  continuing  guaranty  in  reference 
to  and  embracing  the  original  credit  thereby  authorized, 
"and  all  future  liabilities  of  said  packing  company  und*?' 
said  original  credit,"  and  under  such  successive  transactions 
as  shall  either  "continue  its  liability,  or  from  time  to  time 
renew  it,"  until  all  present  or  future  credit  or  credits  "shall 
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be  fully  paid."  The  instrument  does  not  designate  the  form 
in  which  the  credit  should  be  given  and  its  language  is  broad 
enough  to  embrace  any  form  of  credit  which  might  be  agreed 
upon  between  the  bank  and  the  packing  company;  nor  is 
there  any  language  therein  which  limits  the  guaranty,  or  the 
credit  to  be  given,  to  the  form  which  might  be  originally 
adopted,  or  to  preclude  the  bank  and  the  packing  company 
from  the  right  to  change  the  form  of  such  credit,  or  from 
adopting  at  the  same  time  different  forms  of  credit  without 
impairing  the  guaranty.  It  may  be  conceded  that  if  after  the 
bank  had  given  credit  to  the  packing  company  by  way  of  an 
open  account  for  its  overdrafts,  payable  on  demand,  it  had 
accepted  a  promissory  note  therefor  by  which  its  right  to  de- 
mand immediate  payment  would  be  postponed  to  a  future 
day,  the  guarantors  would  have  been  discharged,  since  in  that 
case  the  contract  guaranteed  by  them  would  have  been 
changed  by  giving  time  to  the  debtor  and  preventing  them 
from  taking  up  the  debt  and  immediately  suing  the  packing 
company.  It  is  stated,  however,  in  the  agreed  case  that  the 
note  was  not  taken  by  the  bank  as  payment,  and,  therefore, 
the  original  credit  given  to  the  packing  company  was  not 
thereby  "reduced  or  satisfied."  In  the  absence  of  an  agree- 
ment to  that  effect,  or  evidence  that  such  was  the  intention 
of  the  parties,  the  taking  of  a  note  for  an  existing  liability 
does  not  constitute  a  payment  of  the  debt.  (Dellapiazza  v. 
Foley,  112  Cal.  380;  Orangers'  Bank  v.  Shuey  (Cal.  Dec.  15 
1898)  ;  17  Oal.  Dec.  1.)  In  the  present  case,  the  note  was  not 
delivered  to  the  bank  until  after  its  date,  and  was  therefore 
payable  immediately,  and  the  bank  could  at  any  time  bring 
its  action  upon  the  original  overdrafts. 

The  giving  of  the  promissory  note  was  a  transaction  be- 
tween the  bank  and  the  packing  company  which  at  least  had 
the  effect  to  "continue"  its  liability  for  the  amount  of  its 
previous  overdrafts,  and  was  within  the  express  terms  of  the 
guaranty.  It  was  evidence  of  the  extent  of  the  credit  existing 
at  that  time,  but  did  not  change  the  amount  or  character  of 
the  liability.  If,  instead  of  taking  the  note,  the  bank  had  at 
that  time  sued  the  packing  company  and  obtained  judgment 
against  it  for  the  amount  of  its  overdrafts,  the  guarantors 
would  not  have  been  thereby  discharged,  and  the  taking  from 
it  of  a  written  agreement  to  pay  the  amount  of  the  overdraft 
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can  have  no  greater  effect  in  discharging  them.  There  was 
but  one  account  opened  with  the  bank  by  the  packing  com- 
pany, and  this  account  was  not  finally  closed  until  August 
30,  1894 ;  and  the  entry  of  the  amount  of  the  note  to  the 
credit  of  the  packing  company  upon  this  account  was  made 
merely  for  the  purpose  of  closing  the  "overdraft"  upon  its 
books,  but  did  not  change  the  liability  of  the  packing  com- 
pany, or  reduce  the  amount  of  the  credit  which  it  had  re- 
ceived from  the  bank.  An  account  is  not  closed  at  each  time 
a  footing  is  made  and  the  balance  carried  to  another  column. 
In  support  of  these  propositions,  the  following  authorities 
may  be  consulted:  (Bush  v,  Critchfield,  5  Ohio,  109;  Wi»€  r. 
Miller,  45  Ohio  St.  388;  Fifth  Nat  Bank  v.  Woolsey,  31  X. 
Y.  App.  Div.  61 ;  Norton  v.  Eastman,  4  Greenl.  521 ;  Lennox 
v.  Murphy,  171  Mass.  370;  London  etc.  Bank  v.  Bandmanv, 
120  Cal.  220;  65  Am.  St.  Rep.  179.) 

It  is  stated  in  the  agreed  case,  after  reciting  the  making  of 
the  aforesaid  note  and  crediting  its  amount  again;5t  the  over- 
draft: "After  that  time,  viz.,  on  and  after  September  6, 
1893,  the  company  continued  to  make  deposits  and  to  check 
against  the  same  as  is  shown  by  the  statement  hereto  an- 
nexed, marked  'Exhibit  2.'  But  after  September  6, 1893,  uo 
further  credit  was  asked  by  or  given  to  the  packing  company. 
All  deposits  so  made  were  appUed  by  the  bank  to  the  r-hecks 
drawn  after  the  date  last  mentioned,  until  August  30.  LVfU, 
when  the  said  account  was  finally  closed."  Upon  this  s^late- 
ment  it  is  contended  by  the  appellants  that  their  lial.  ility  a? 
guarantors  ceased  September  6, 1893 ;  that  as  after  that  date 
the  bank  gave  no  further  credit  to  the  packing  company,  the 
liability  of  the  guarantors  ceased  at  that  date.  We  cannot 
assent  to  this  construction  of  the  above  clause.  The  argu- 
ment of  the  appellants  is  drawn  from  what  we  deem  a  mis- 
construction of  the  language  used  in  the  agreed  case.  The 
statement  that  after  September  6th  no  further  credit  was 
given  to  the  packing  company  is  not  equivalent  to  a  state- 
ment that  credit  was  not  given  to  it  after  that  date.  The  word 
"further"  as  here  employed,  is  an  adjective,  used  in  the  seuse 
of  "additional,"  limiting  "credit,"  and  is  not  to  be  oonstraed 
-  as  an  adverb  of  time,  qualifying  the  word  "given";  and 
the  phrase  is  te  be  construed  as  meaning  that  after  that  date 
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the  bank  gave  no  credit  to  the  packing  company  beyond,  or 
in  addition  to,  the  amount  of  the  note.  The  sentence  itself 
is  introduced  by  the  restrictive  connective  "But,-'  and  its  ap- 
parent purpose  is  to  limit  the  statement  in  the  previous  sen- 
tence that  after  that  date  "the  company  continued  to  make 
deposits  and  to  check  against  the  same,"  by  declaring  that, 
notwithstanding  the  checks  drawn  against  the  deposits,  they 
did  not  of  themselves  result  in  giving  any  credit  to  the  pack- 
ing company.  This  construction  is  consistent  with  the  fact, 
appearing  upon  the  face  of  the  account,  which  is  referred  to 
in  the  sentence,  that  after  that  date  there  were  no  further 
overdrafts — the  deposits  being  at  all  time  in  excess  of  the 
checks — and  also  harmonizes  with  the  effect  which  we  hold 
is  to  be  given  to  the  transaction  of  accepting  the  note  and 
placing  its  amount  to  the  credit  of  the  packing  company's 
account. 

Permitting  the  packing  company  to  draw  checks  against 
the  deposits  made  by  it  after  September  6,  1893,  did  not  af- 
fect the  liability  of  the  guarantors.  The  moneys  so  deposited 
were  not  directed  to  be  applied  as  payments  upon  the  note, 
and  in  the  absence  of  any  direction  the  bank  was  not  required 
to  make  such  application.  A  bank  which  holds  the  note  of 
its  customer  is  not  required  at  its  maturity,  or  thereafter,  to 
apply  thereon  moneys  subsequently  deposited  by  the  cus- 
tomer, and  an  endorser  or  surety  upon  the  note  is  not  dis- 
charged by  its  omission  to  make  such  application.  (Morse 
on  Banks  and  Banking,  sec.  562 ;  First  Nat,  Bank  v.  Peltz, 
176  Pa.  St.  513;  53  Am.  St.  Rep.  686;  National  Mahaiwe 
Bank  v.  Peck,  127  Mass.  298;  34  Am.  Rep.  368;  Strong  v. 
Foster,  17  Com.  B.  201.)  And  if  the  bank  was  not  required 
to  make  such  application,  its  payment  of  checks  drawn  subse- 
quent to  the  deposits  was  not  a  reloaning  to  the  packing  com- 
pany of  money  that  should  have  been  applied  toward  the 
payment  of  the  note.  As  we  hold  that  the  "credit"  which 
was  guaranteed  did  not  cease  on  the  6th  of  September,  but 
continued  from  the  time  it  was  opened  with  the  bank  in 
October,  1891,  it  is  immaterial,  so  far  as  the  guarantors  are 
concerned,  whether  the  deposits  made  after  that  date  were 
applied  in  reduction  of  the  amount  of  the  note,  or  in  pay- 
ment of  checks  subsequently  drawn.     The  l^^l^i^i^yrfAAhlp 
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packing  company  which  they  guaranteed  was  whatever 
amount  of  credit  less  than  $100,000  might  at  any  time  exist 
in  favor  of  the  bank,  whether  in  the  form  of  an  open  ac- 
count for  overdrafts,  or  in  the  nature  of  bills  receivable.  As 
between  the  bank  and  the  packing  company,  all  the  pay- 
ments of  its  checks  by  the  bank  upon  overdrafts  constituted 
"credit,"  and  all  of  the  deposits  by  the  packing  company 
were  payments  to  be  applied  in  "reducing  or  satisfying"  thai 
credit,  and  whatever  amount  of  such  credit  remained  unpaid 
was  within  the  terms  of  the  guaranty. 

2.  The  Capitol  Packing  Company  is  a  corporation  organ- 
ized under  the  laws  of  this  state,  with  a  capital  stock  divided 
into  600  shares,  of  which  595  were  issued,  and  during  all  the 
times  in  which  the  aforesaid  liability  of  the  corporation  was 
incurred  the  appellant,  Abby  M.  Parrott,  was  the  owner  and 
holder  of  165  shares  of  said  stock,  and  the  appellant,  Thomas 
Cole,  of  25  shares.  The  plaintiff  claims,  in  addition  to  a  re- 
covery upon  the  guaranty  of  the  appellants,  the  right  to  re- 
cover from  them  respectively,  as  stockholders,  their  propor- 
tion of  the  aforesaid  corporate  obligation  and  the  superior 
court  rendered  judgment  in  its  favor  in  accordance  with 
this  claim.  The  appellants  contend  that  their  guaranty  was 
only  a  collateral  security  for  their  liability  as  stockholders; 
that  their  liability  thereon  was  commensurate  with  tlieir  lia- 
bility as  stockholders,  and  that  the  court  was  not  authorized 
to  render  judgment  against  them  in  their  double  capacity. 

In  the  agreed  case  the  liability  of  the  packing  company  to 
the  plaintiff  is  stated  to  be  $78,110,  and  it  is  stated  that  the 
plaintiff  claims  the  right  to  recover  from  Mrs.  Parrott  upon 
her  stockholder's  liability  the  sum  of  $21,844.32,  and  upon 
her  liability  as  guarantor  the  sum  of  $10,922.16;  and  from 
Mr.  Cole  upon  his  liability  as  stockholder  the  sum  of 
$3,309.75,  and  upon  his  guaranty  the  sum  of  $1,323.89.  The 
aggregate  amount  of  the  judgments  against  the  defendants 
is  less  than  the  agreed  amount  of  the  corporate  liability,  but 
the  judgments  do  not  specify  the  amounts  thereof  rendered 
against  the  ai4)ollants  upon  their  respective  liabilities  as  guar- 
antors and  a.s  stockholders.  No  exception,  however,  is  made 
upon  this  ground,  nor  do  the  appellants  claim  that  the  judg- 
ment against  them  is  incorrect  in  amount — their  claim  being 
that  by  reason  of  the  guaranty  they  are  not  liable  in  any 

Digitized  by  V. 


July,  1899.]    London  AND  S.  F.  Bank  v,  Parrott.         487 

amount  as  stockholders.  The  guaranty  does  not,  however, 
contain  any  reference  to  the  liability  of  the  signers  as  stock- 
holders, and,  inasmuch  as  such  liability  is  distinct  from  that 
arising  upon  their  contract,  if  they  had  intended  not  to  be 
bound  as  stockholders  they  should  have  caused  words 
of  release  or  limitation  to  be  inserted  in  the  guaranty.  Their 
liability  as  stockholders  existed  by  virtue  of  the  statute  while 
their  liability  as  guarantors  was  purely  a  matter  of  contract 
between  them  and  the  plaintiflF,  and  the  plaintiff  had  the 
right  to  demand  the  guaranty,  in  addition  to  their  liability 
as  stockholders,  as  a  condition  upon  which  it  would  give 
credit  to  the  corporation.  There  was  no  connection  between 
the  two,  or  dependence  of  one  upon  the  other,  and,  in  the 
absence  of  any  agreement  to  that  effect,  the  plaintiff  is  not 
to  be  deprived  of  the  right  to  enforce  their  statutory  liability. 
No  inference  of  this  nature  is  to  be  drawn  from  the  similarity 
between  the  number  of  shares  of  stock  held  by  the  appellants, 
and  the  proportion  of  the  credit  which  they  guaranteed.  In 
fact,  their  liabilities  under  the  two  obligations  are  not  the 
same — ^that  as  guarantors  being  for  a  certain  number  of  six- 
hundredths  of  the  credit,  while  as  stockholders  they  were  lia- 
ble for  that  number  of  five  hundred  and  ninetieths. 

The  plaintiff  is,  of  course,  not  entitled  to  recover  from 
the  defendants  whether  as  guarantors  or  as  stockholders,  or 
in  both  capacities,  more  than  the  amount  of  the  corporate 
liability,  but,  as  it  appears  from  the  record  that  the  aggre- 
gate amount  of  the  judgments  is  less  than  the  agreed  amount 
of  the  corporate  liability,  we  cannot  say  that  the  record  dis- 
closes any  error  in  this  respect.  It  is  also  stated  in  the  agreed 
case  that  some  stockholders  did  not  sign  the  guaranty,  and 
that  some  of  the  guarantors  were  not  stockholders.  The  case 
also  shows  that  the  defendants  in  the  action  had  290  shares 
of  the  stock,  but  it  does  not  appear  that  any  of  the  guaran- 
tors, other  than  the  defendants,  were  stockholders. 

It  is  stated  in  the  agreed  case  that  the  defendants  shall  be 
considered  as  having  pleaded  the  statute  of  limitations  upon 
any  other  matter  than  the  guaranty,  and  appellants  contend 
that  their  liability  as  stockholders  is  barred  by  this  statute. 
The  liability  of  a  stockholder  is  an  obligation  createa  by  stat- 
ute, and,  under  section  369  of  the  Code  of  Civil  Procedure, 
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is  baiTed  unless  the  action  thereon  is  oommenoed  within 
three  years  after  the  cause  of  action  accrues.  (Oreen  v.  Beck- 
man,  59  Cal.  545;  Moore  v.  Boyd,  74  CaL  167;  WeUs  v. 
Black,  117  Cal.  157;  59  Am.  St.  Rep.  162.)  It  is  unneces- 
sary to  consider  the  proposition  presented  by  the  appellants, 
that  if  the  liability  of  a  corporation  is  barred  by  the  statute 
the  stockholders  may  avail  themselves  of  that  fact  as  a  de- 
fense to  their  own  liability,  since  in  the  present  case  the  lia- 
bility of  the  packing  company  was  not  barred.  Before  the 
statute  had  run  against  its  liability  it  made  its  written  ac- 
knowledgment thereof  and  promised  to  pay  the  same,  and 
thus  prevented  the  bar  of  the  statute.  The  giving  of  this 
note  had  the  effect  to  preserve  its  liability  until  the  matarity 
of  the  note.  The  plaintiff's  claim  against  the  appellants  as 
stockholders  is  not  upon  the  note,  but  upon  the  liability 
originally  created  by  reason  of  the  advances  made  to  the 
corporation.  We  have  seen  that  the  giving  of  this  note  did 
not  affect  the  liability  of  the  appellants  upon  their  guaranty, 
since  it  did  not  affect  the  original  liability  of  the  corporation, 
and  for  the  same  reason  it  did  not  affect  their  liability  as 
stockholders. 

Neither  is  their  liability  as  stockholders  barred  by  the 
three  years'  statute.  The  account  with  the  packing  company 
was  opened  October  5,  1891,  and  from  that  date  until  Sep- 
tember 5, 1893,  deposits  were  made  by  the  packing  company, 
from  time  to  time,  and  its  checks  paid  by  the  bank.  Sec- 
tion 1479  of  the  Civil  Code,  providing  for  the  application 
of  payments,  declares:  "3.  If  neither  party  makes  such 
application  within  the  time  prescribed  herein,  the  perfor- 
mance (i.  e,,  the  payment)  must  be  applied  to  the  extinction 
of  obligations  in  the  following  order:  1.  Of  interest  due 
at  the  time  of  performance;  2.  Of  principal  due  at  that 
time." 

The  superior  court  acted  in  accordance  with  this  rule,  and 
held  that  the  deposits  of  the  packing  company  should  be 
applied,  first,  to  the  interest  due  at  the  time  of  making  the 
several  deposits,  and  next  to  the  payment  of  the  checks 
earliest  in  time,  and  that  the  application  should  be  made  as 
of  the  date  of  the  several  deposits,  irrespective  of  the  time 
that  had  elapsed  between  the  earliest  items  and  the  com- 
mencement of  the  action.     The  appellants  f^WSX  f^at  the 
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court  thus  acted  in  disregard  of  their  plea  of  the  statute  of 
limitations; that  under  this  plea  the  court  was  not  at  liberty 
to  apply  any  of  the  deposits  indischarge  of  advancesmademore 
than  three  years  prior  to  the  time  the  application  was  made; 
that  the  application  of  the  deposits,  whether  made  by  the 
court  or  the  creditor,  cannot  be  made  after  three  years  from 
the  time  that  the  liability  accrued.  We  cannot  assent  to  this 
proposition.  Under  section  462  of  the  Code  of  Civil  Pro- 
cedure the  plea  of  the  statute  of  limitations  is  to  be  deemed 
"controverted"  by  the  plaintiff,  and  whatever  will  defeat 
its  effect  may  be  shown  upon  the  trial.  The  right  to  a  cor- 
rect application  of  payments  is  one  of  the  elements  in  the 
plaintiff's  right  of  action,  and  he  is  not  to  be  'deprived  of 
the  exercise  of  that  right  by  a  delay  in  bringing  his  action 
on  for  trial.  The  application  of  payments  which  is  made  by 
the  court  is  to  be  made  "in  such  a  manner,  in  view  of  all 
the  circumstances  of  the  case,  as  is  most  in  accordance  with 
justice  and  equity,  and  will  best  protect  and  maintain  the 
rights  of  both  parties."  (Murdoch  v.  Clarke,  88  Cal.  390.) 
The  circumstances  which  are  to  guide  the  court  may  have 
arisen  since  the  payment  was  made,  but  the  application 
when  made  relates  to  the  time  of  the  payment.  There  could 
be  no  propriety  in  applying  a  payment  to  the  discharge  of 
an  obligation  incurred  subsequent  to  the  time  when  th^  pay- 
ment was  made. 

It  is  next  contended  by  the  appellants  that  under  their 
plea  of  the  statute  their  liability  as  stockholders  is  limited 
to  that  portion  of  the  corporate  liabilities  which  were  in- 
curred subsequent  to  August  16,  1892 — the  agreed  case  hav- 
ing been  filed  August  15,  1895.  At  the  time  of  the  execu- 
tion of  the  note  of  September  5,  1893,  the  statute  of  limi- 
tations had  not  run  against  any  of  the  items  of  the  account ; 
and  the  parties  thereto  could  at  that  time  agree  upon  the 
mode  and  extent  to  which  the  previous  deposits  by  the  pack- 
ing company  should  be  applied  in  the  extinction  of  its  lia- 
bility for  the  advances;  and  the  making  and  acceptance  of 
the  note  for  an  amount  agreed  upon  between  them  must  be 
regarded  as  au  agreement,  or  acquiescence,  on  the  part  of 
the  packing  company,  in  their  application  to  the  extinction 
thereby  of  so  much  of  the  liability  theretofore  incurred  as 
was  not  included  in  the  note.  Digitized  by  Google 


490  London  and  S.  F.  Bank  v.  Parrott.      [125  Cal. 

The  appellants  urge,  however,  that  the  plaintiff  had,  prior 
to  that  date,  made  an  appropriation  of  a  portion  of  the  de- 
posits to  the  payment  of  interest  at  the  end  of  each  month, 
and  that  the  appropriation  having  once  been  made  it  was 
irrevocable,  and  that  a  different  appropriation  thereafter 
was  unauthorized.  This  claim  rests  upon  these  facts :  At  the 
opening  of  the  account  the  packing  company  agreed  to  pay 
interest  upon  the  advances  made  to  it,  monthly,  at  the  rate  of 
seven  per  cent  per  annum.  This  interest  upon  overdrafts 
was,  according  to  the  usual  course  of  business,  paid  by  a  mem- 
orandum check  signed  by  the  bank  itself,  and  a  list  of  the 
checks  so  drawn  was  handed  to  the  packing  company  when- 
ever its  book  was  balanced.  In  the  account  upon  the  books 
of  the  bank  these  items  of  interest  appear  under  date  of  the 
last  day  of  each  month,  and  amount  to  a  little  over  $7,006. 
It  is  claimed  that  by  this  mode  the  bank  elected  to  allow 
the  interest  to  compound  and  not  to  apply  any  subsequent 
deposits  to  its  payment.  Instead,  however,  of  being  an  appli- 
cation of  the  deposits,  this  action  of  the  bank  was  in  the  na- 
ture of  an  additional  loan  to  the  packing  company.  It  was 
equivalent  to  advancing  to  it  the  amount  of  the  interest  for 
the  previous  month,  upon  its  check  therefor,  in  the  same  mode 
that  it  would  advance  money  upon  its  check  for  any  other 
purpose.  Deposits  subsequently  made  were  not  applied  by 
the  bank  to  the  payment  of  this  interest,  but  were  placed 
to  the  general  credit  of  the  packing  company  in  its  account 
upon  the  books  of  the  bank. 

From  the  copy  of  the  account  annexed  to  the  agreed  case 
it  appears  that  upon  many  occasions  the  amount  of  the  de- 
posits and  of  the  checks  drawn  by  the  packing  company 
upon  the  same  day  were  identical,  and  from  this  fact  the 
appellants  contend  that  it  should  be  held  that  these  deposits 
and  checks  were  parts  of  the  same  transaction,  and  were  tran- 
sactions independent  of  the  general  account  between  the 
packing  company  and  the  bank,  and  consequently  the  de- 
posits so  made  should  not  be  applied  to  the  discharge  of  any 
of  the  earlier  items  of  the  account.  There  is  nothing,  how- 
ever, in  the  record  tending  to  show  that  these  were  independ- 
ent transactions  except  the  identity  of  amount  and  date,  and 
these  items  only  constitute  evidence  from  which  an  infer- 
ence might  be  drawn  that  they  were  parts  /of  independent 
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transactions.  They  are  not  ooncxusive  of  the  fact,  and  as  the 
superior  court  has  not  drawn  this  inference,  but  its  judg- 
ment has  impliedly  found  the  contrary,  we  must  accept  its 
finding  as  conclusive.  It  may  be  added  that  in  the  dealings 
between  a  bank  and  its  customers  the  deposit  is  usually 
made  before  the  checks  are  drawn,  and,  in  the  absence  of 
some  specific  direction,  there  would  be  no  presumption  that 
a  deposit  was  intended  to  be  applied  to  a  check  that  might 
be  thereafter  drawn. 

The  judghient  is  afiSrmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  1388.    Department  Two.— July  28,  1809.] 

EZRA  REED,  Executor,  etc.,  Appellant,  v.  ELIZABETH  L. 
SMITH  and  J.  D.  SMITH,  Respondento. 

Dexd  fbom  Father  to  Daughter — Deuveet — fiuppoRT  op  Finding. — 
The  evidence  reviewed,  and  held  suflScient  to  support  a  finding 
that  a  deed  of  the  home  place  from  a  father  to  his  daughter  was 
delivered  to  her  by  him  during  his  lifetime. 

Ip. — ^MoDE  OF  Keeping  Deed — ^Demand  for  Redeuvery — ^Loss — ^Recwv- 
ERT  after  Death. — Such  finding  is  not  overcome  by  evidence  that, 
after  the  delivery  of  the  deed,  it  was  kept  in  the  usual  manner 
among  papers  belonging  to  both  father  and  daughter,  which  were 
subsequently  placed  together  in  her  valise;  that  the  father,  some 
years  thereafter,  through  opposition  to  his  daughter's  marriage, 
demanded  the  deed  back,  and  that  she  could  not  find  the  deed  or 
yalise  containing  it;  that,  after  her  father's  death,  she  did  not  set 
up  a  claim  to  the  property  when  his  will  was  read;  and  that  the 
yalise  containing  the  deed  and  other  papers  was  subsequently 
found,  and  the  deed  recovered  by  her. 

Xjj.—Joikt  Occupation — Adverse  Holding  by  Father. — ^The  fact  that 
after  the  execution  and  delivery  of  the  deed  to  his  daughter,  the 
father  remained  upon  the  home  place,  occupying  it  with  her,  did 
not  constitute  an  adverse  holding,  prior  to  the  time  when  lie  as- 
sumed a  position  hostile  to  her  title. 

APPEAL  from  a  jiulgnient  of  the  Superior  Court  of  Men- 
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docino  (Tounty  and  from  an  order  denying  a  new  trial.  J.  W. 
Mannon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oonrL 

Henry  L.  Ford,  and  J.  A.  Cooper  for  Appellant. 

The  deed  practically  remained  in  the  possession  and  con- 
trol of  the  grantor,  and  was  not  intended  to  take  effect  until 
after  his  death,  and  was  not  therefore  operative  as  a  deed. 
(Denis  v.  Velati,  96  Cal.  223;  Fitch  v.  Bunch,  30  Cal.  208; 
Stilwell  V.  Hubbard,  20  Wend.  44;  Patterson  v.  Snell,  67  Me. 
559;  Brown  v.  Brown,  68  Me.  316-21;  Huey  v.  Huey,  6o 
Mo.  689;  Shurtleff  v.  Francis,  118  Mass.  154;  Goodleti  v. 
Kelly,  74  Ala.  213;  Jackson  v.  Leek,  12  Wend.  107;  Fay  v. 
Richardson,  7  Pick.  91;  Wiggins  v.  Lusk,  12  HI.  132;  Miller 
v.  Physick,  24  Ark.  244;  Herbert  v.  Herbert,  Breese,  354 ;  12 
Am.  Dec.  192;  Fisher  v.  Hall,  41  N.  Y.  423;  Phillips  t\ 
iiouston,  5  Jones,  302;  Martin  v.  Ramsey,  5  Humph,  349; 
Jones  V.  Loveless,  99  Ind.  317;  Miller  v,  Lullman,  81  Mo. 
311 ;  Jones  v.  Jones,  6  Conn.  Ill;  16  Am.  Dec.  35.)  The 
father  retained  exclusive  control  of  the  premises,  and  paid 
all  taxes  thereon  after  the  date  of  the  deed ;  and  acquired  a 
prescriptive  title  as  against  the  deed.(  Code  Civ.  Proc,  sec. 
321;  Civ.  Code,  sec.  1007;  Oarabaldi  v.  Shattuck,  70  Cal. 
511;  Borland  v.  Magilton,  47  Cal.  485;  Johnston  v.  Fish, 
105  Cal.  420;  45  Am.  St.  Rep.  53;  Horn  v.  Jones,  28  Cal. 
194;  Arrington  v,  Liscom,  34  Cal.  365;  94  Am.  Dec.  722; 
McCormack  v,  Silsby,  82  Cal.  73;  Unger  v.  Mooney,  63  Cal. 
591;  49  Am.  Rep.  100.) 

T.  L.  Carothers,  for  Respondents. 

The  statute  of  limitations,  or  a  presciptive  title,  was  not 
pleaded,  and  cannot  be  relied  upon.  (Woodward  v.  Faris,  109 
Cal.  12.)  There  was  no  adverse  possession,  until  after  the 
father  ceased  to  treat  his  daughter  as  the  owner,  and  asserted 
title  against  her.  (Unger  v,  Mooney,  63  Cal.  586;  49  Am. 
Rep.  100.)  There  is  a  presumption  of  delivery  of  the  execu- 
ted and  acknowledged  deed  at  its  date.  (Civ.  Code,  sec.  1055; 
Ward  V.  Dougherty,  75  Cal.  240;  7  Am.  St.  Rep.  151;  Dev- 
lin on  Deeds,  sec.  294;  Bensley  v.  Atwill,  12X!al.  232;  Mc- 
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Lennan  v.  McDonnell,  78  Cal.  273.)  The  proof  shows  a 
delivery,  and  sustains  the  findings^ 

McFARLAND,  J. — This  is  an  action  to  quiet  title  to  cer- 
tain lands  described  in  the  complaint.  The  defendant  Eliza- 
beth is  the  daughter  of  the  deceased  Piercy,  and  the  other 
defendant,  J.  D.  Smith,  is  her  husband.  Judgment  went 
for  the  defendants,  from  which  and  from  an  order  denying 
the  motion  for  a  new  trial  the  plaintiff  appeals. 

The  court  found  that  in  1887,  at  which  time  the  decedent 
was  the  owner  of  the  premises,  he  made,  executed,  and  de- 
livered to  the  defendant  Elizabeth  a  deed  conveying  to  her 
the  property  here  involved.  Such  a  deed,  purporting  to 
convey  the  property  to  her  and  dated  June  21,  1887,  was 
introduced  in  evidence;  and  it  is  not  disputed  that  it  was 
signed  by  the  decedent,  or  that  it  was  duly  acknowledged  be- 
fore a  notary  public  on  June  28,  18^7.  "  It  is  denied,  how- 
ever, by  appellant  that  the  deed  was  ever  delivered  to  Eliza- 
beth ;  and  the  main  question,  and  substantially  the  only  one 
in  the  case,  is  whether  the  finding  of  delivery  is  supported 
by  the  evidence. 

The  real  question  to  be  determined  here  is  whether  or  not 
the  evidence  of  the  delivery  was  so  slight  as  to  require  us  to 
overturn  the  finding  on  the  ground  that  there  was  no  suf- 
ficient, material  evidence  to  support  it ;  and  we  cannot  come 
to  that  conclusion. 

Aside  from  the  presumption  which  arises  from  the  pos- 
session of  a  deed  by  the  grantee,  we  cannot  say  that  the  testi- 
mony of  the  defendant  Elizabeth,  taken  with  certain  declara- 
tions of  the  decedent,  and  other  matters  in  evidence,  did  not 
warrant  the  court  in  finding  the  fact  of  delivery.  The  land 
in  contest  contains  about  eighty-eight  acres,  and  was  the 
"home  place"  where  the  decedent  and  the  defendant  Eliza- 
beth lived.  She  did  all  the  housework,  and,  as  one  of  the 
witnesses  said,  did  a  man's  work  about  the  place,  taking  care 
of  the  stock,  et  cetera.  She  testified  that  her  father  made  the 
deed  to  her  on  July  10,  1887;  that  he  had  previously  told 
her  that  he  had  made  the  deed  to  her;  that  when  he  camo 
back  (from  a  certain  Fourth  of  July  celebration)  "he  gave 
me  the  deed,  that  was  on  the  10th  of  July,  1887" ;  that  "father 
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handed  me  the  deed  and  stated  that  it  would  be  a  home  for 
me  if  anything  happened  to  him.  He  never  said  anything 
to  me  contrary  until  I  got  to  going  with  Mr.  Smith.  He  did 
not  like  Mr.  Smith";  and  that  afterward  the  deed  became 
lost  and  could  not  be  found.  She  further  testified  that  her 
papers  and  those  of  her  father  were  kept  together,  and  that 
the  deed  was  first  put  into  a  trunk  where  both  of  them  had 
papers,  and  was  afterward  put  into  a  valise  which  belonged 
to  her;  but  in  which  her  father  also  had  papers,  and  that 
afterward  it  could  not  be  found.  It  was  discovered  after  the 
father's  death  by  the  witness  Alfred  Cyphers  in  a  valise  in 
which  were  papers  of  both  the  defendant  and  the  decedent, 
and  given  by  the  witness  to  his  father,  Dan  Cyphers,  who 
gave  it  to  the  said  defendant.  Plaintiff's  witness,  Butler, 
testifies  that  the  decedent  "spoke  of  a  deed  that  he  had 
made  of  the  place,  his 'home  place,  to  Lizzie,"  and  "said  that 
he  had  made  a  deed  to  Lizzie  of  the  house  place  because  he 
wanted  her  to  stay  there  with  him";  and  plaintiff's  witness, 
Yates,  testified :  "I  heard  Mr.  Piercy  speak  of  having  deeded 
the  land  to  his  daughter,  Lizzie.  It  must  have  been  six 
years  ago."  It  seems  that  some  time  after  the  father  had 
given  the  deed  to  his  daughter — probably  several  years  after- 
ward, although  the  record  throughout  is  very  indefinite  a- 
to  time — ^she  commenced  to  receive  attentions  from  tl»e  de- 
fendant, J.  D.  Smith,  who  is  now  her  husband,  and  that  then 
the  father,  who  was  mu<5h  opposed  to  her  marr^^ng  Smitb, 
became  angry  with  her  and  demanded  the  deed,  and  would 
not  believe  her  when  she  said  it  could  not  be  found. 

We  cannot  say  that  the  above  evidence  was  not  sufficient 
to  warrant  the  court  in  finding  that  there  had  been  a  delivery. 
The  main  objection  to  its  suSiciency  is  that  the  deed  was 
kept  where  there  were  also  some  papers  of  the  father;  but  that 
was  the  usual  way  in  which  she  kept  all  her  papers,  and  if, 
as  she  testified,  her  father  "gave"  the  deed  to  her — "handed" 
it  to  her,  put  her  in  possession  of  it — the  manner,  as  above 
stated,  in  which  she  afterward  kept  it  is  not  sufficient  to  ovor- 
throw  the  finding  of  delivery.  There  was  little  else  to  contra- 
dict defendant's  testimony.  It  is  to  be  observed  that  the  tes- 
timony of  the  plaintiff's  witness,  Mrs.  Butler,  is  not  about 
anything  which  Elizabeth  said  to  her,  but  is  composed  entire- 
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ly  of  what  was  told  her  by  the  decedent.  The  fact  that  the 
defendant  did  not  set  up  any  claim  to  the  property  when  the 
will  was  read  is  fully  explained  by  her  inability  at  that  time 
to  find  the  deed,  and  her  supposition  that  without  its  produc- 
tion it  would  be  useless  for  her  to  set  up  her  claim. 

Appellant's  contention  that  he  showed  title  by  adverse  pos- 
session during  the  statutory  period  of  limitation  cannot  be 
maintained.  Waiving  the  question  whether  one  claiming 
title  under  the  statute  of  limitations  nmst  plead  it,  whether 
plaintiff  or  defendant  (see  Woodward  v.  Farifi,  109  Cal.  12), 
there  is  no  evidence  that  the  decedent  held  the  property, 
claiming  it  as  his  own  adversely  to  the  defendant,  during  the 
statutory  period  of  limitation.  After  he  made  the  deed  to 
his  daughter,  the  mere  fact  that  he  remained  on  the  land  oc- 
cupying it  with  her  did  not  constitute  an  adverse  holding  as 
against  her  prior  to  the  time  when,  by  act  or  declaration,  he 
assumed  a  position  hostile  to  her  title;  and  it  nowhere  ap- 
pears in  the  record  w^hen  he  first  assumed  that  hostile  posi- 
tion. 

The  judgment  and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  and  Temple,  J.,  concurred. 


[L.  A.  No.  391.    In  Bank.— July  28,  1899.] 

COUNTY  OF  SAN  DIEGO,  Respondent,  v.  COUNTY  OF 
RIVERSIDE,  Appellant. 

COUITTIBS — DlVXSION — PSIOB  RAILROAD  TAXES — IMPROPER  REASSESSMENT 

— ^Recovebt  of  Loss. — Upon  the  division  of  a  county,  with  an  agreed 
basis  of  apportionment  of  assets,  which  did  not  include  prior  un- 
paid railroad  taxes,  the  validity  of  which  was  disputed,  and  which 
had  not  then  been  reassessed,  but  which  were  subsequently  im- 
properly reassessed  for  the  previous  years  to  each  of  the  counties, 
upon  the  basis  of  their  respective  railroad  mileage,  and  paid  upon 
that  basis,  the  original  county  may  recover  from  the  new  county  the 
difference  between  the  amount  of  taxes  received  by  the  complain- 
ant, and  the  amount  which  it  would  have  had,  if  the  taxes  had  been 
wholly  reassessed  to  it,  and  divided  between  them  upon  the  agreed 
basis  of  apportionment,  with  interest  upon  such  difTerence. 
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Id.— Pbbsentatioit  of  Clahc.— The  claim  for  reimburseuient  haviDg- 
been  presented  by  the  original  county  to  the  new  county  for  al- 
lowance, and  wholly  rejected,  it  need  not  be  again  presented  before 
bringing  an  action  thereupon. 

Id. — Pleading— Invalidity  of  Original  Assessments — General  Df- 
liURRER. — Where  the  complaint  showed  that  the  railroad  taxea 
were  long  delinquent,  owing  to  a  question  as  to  their  yalidity, 
and  that  reassessments  made  by  the  state  board  of  equalization  were 
accepted  and  acted  upon  by  the  railroad  company  by  payment  of 
the  taxes,  it  cannot  be  objected  upon  general  demurrer  that  the 
invalidity  of  the  original  assessments  was  not  directly  alleged. 

Id. — ^DuTY  OF  State  Board  of  Equalization — ^Reassessment  and  Ap^ 
foetionment. — It  is  the  duty  of  the  state  board  of  equalizatioii, 
in  making  a  reassessment  of  railroad  taxes,  to  take  the  plsure  oi 
an  invalid  assessment  of  a  previous  year,  to  make  their  apportion- 
ment to  the  counties  as  they  existed  at  the  time  of  the  invalid 
assessment,  and  not  at  the  time  of  the  reassessment. 

Id. — ^LiKN  FOR  Taxes  not  Created  by  Assessment. — ^The  lien  for  the 
taxes  justly  leviable  upon  the  property  of  a  railroad  company  at- 
taches on  the  first  Monday  of  March  in  each  year,  and  is  cot  cre- 
ated by  the  assessment,  which  is  merely  one  of  the  steps  for  the 
enforcement  of  the  lien;  and  whenever  a  valid  assessment  or  re- 
assessment is  made  for  that  year,  the  taxes  become  payable  to 
the  county  in  which  the  roadbed  was  included  when  the  lieu  at- 
tached for  the  taxes  of  that  year. 

Id. — ^Ambiguity  of  Complaint — ^Mistake  m  Figures. — ^The  ambiguity 
of  the  complaint  caused  by  a  mistake  in  figures,  causing  a  discrep- 
ancy of  allegation  as  to  the  number  of  miles  taxed  in  the  new 
county,  which  may  be  corrected  by  other  figures  given  in  the  com- 
plaint, cannot  be  reached  upon  general  demurrer. 

Id. — Failure  of  Commissioners  to  Divide  Unpaid  Taxes — ^Erbob  in 
Favor  of  Appellant. — The  objection  that  the  commissioners  failed 
to  divide  the  unpaid  railroad  taxes  for  previous  years,  the  validity 
of  which  was  disputed,  and  which  had  not  then  been  reassessed, 
cannot  preclude  a  recovery  by  the  original  county  of  its  alleged 
proper  proportion  of  the  taxes  received  by  the  new  coiuty,  when 
subsequently  reassessed  and  paid.  If  such  failure  made  a  subse- 
quent division  impossible  the  original  county  would  be  entitled  to 
recover  and  keep  all  the  taxes  for  those  years ;  and  the  new  county, 
upon  appeal  ,from  a  judgment  for  a  portion  of  the  taxes  improperly 
received  by  it,  cannot  complain  of  error  in  its  favor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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L.  Gill,  District  Attorney  of  Riverside  County,  Charles  R. 
Gray,  and  E.  W.  Freeman,  for  Appellant. 

A.  H.  Sweet,  District  Attorney  of  San  Diego  County,  Alex- 
ander &  Hughes,  and  Goodrich  &  McCutchen,  for  Respond- 
ent. 

BEATTY,  C.  J. — This  action  was  commenced  in  the 
county  of  Los  Angeles  to  recover  certain  moneys  chumed  to 
have  been  received  by  the  defendant  to  the  use  of  plaintiff. 
Defendant  demurred  to  the  complaint  upon  the  grounds  of 
absence  of  jurisdiction  and  want  of  facts.  The  superior 
court  overruled  the  demurrer,  and,  defendant  declining  to 
answer,  entered  judgment  for  the  plaintiflF,  from  which  this 
appeal  is  prosecuted. 

If  the  facts  alleged  in  the  complaint  constitute  a  cause  of 
action,  there  appears  to  be  no  ground  upon  which  the  juris- 
diction of  the  court  can  be  successfully  assailed. 

It  appears  from  the  complaint,  among  other  things,  that 
the  county  of  Riverside  was  created  by  an  act  of  the  legisla- 
ture, approved  March  11,  1893  (Stats.  1893,  p.  158),  out  of 
territory  formerly  belonging,  part  to  the  county  of  San  Diego 
and  part  to  the  county  of  San  Bernardino,  and  that  commis- 
sioners were  appointed  in  pursuance  to  the  provisions  of  said 
act  to  settle  and  adjust  the  mutual  claims  and  obligations  of 
the  counties  of  Riverside  and  San  Diego,  with  respect  to  the 
property  and  existing  indebtedness  of  the  latter  county ;  that 
said  commissioners  duly  organized  and  afterward  made  their 
award,  by  which  it  was  determined,  among  other  things,  that 
Riverside  county  should  pay  to  San  Diego  county  the  sum  of 
$2,782.86,  and  that  the  net  assets  of  San  Diego  county,  as 
the  same  stood  at  the  date  of  the  act  creating  Riverside  coun- 
ty, should  be  divided  between  the  two  counties  as  follows: 
61,087  parts  out  of  71,087  parts  to  San  Diego  county  and  the 
remaining  10,000  parts  to  Riverside  county.  This  ratio  of 
division  was  subsequently  ratified  and  accepted  by  the  respec- 
tive boards  of  supervisors  of  the  two  counties,  and  partly  car- 
ried out. 

Before  the  creation  of  Riverside  county  there  were  158.85 
miles  of  railway  belonging  to  the  Southern  Pacific  Company 
within  the  county  of  San  Diego  upon  which  the  taxes  were 
CXXV.    Cal.— 32  ^  . 
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delinquent  for  the  years  1880  to  1887,  inclusive,  no  part  of 
which  taxes  were  paid  until  after  reassessment  in  pursuance 
of  the  act  of  March  23,  1893  (Stats.  1893,  p.  290.)     The 
taxes  of  1880  to  1885,  inclusive,  were  paid  by  the  railroad 
company  in  1893,  and  were  considered  and  included  in  the 
award  of  the  commissioners,  and  divided  by  the  supervisois 
of  the  respective  counties  according  to  the  ratio  above  stated. 
But  the  taxes  for  the  years  1886  and  1887  were  not  then  paid 
and  were  not  considered  or  in  any  manner  adjusted  by  said 
board  of  commissioners,  or  by  said  boards  of  supervisors.  In 
August,  1894,  and  subsequent  to  the  award  of  said  comnus- 
sioners,  the  taxes  of  1886  and  1887  still  remaining  unpaid, 
the  state  board  of  equalization,  in  pursuance  of  said  act  of 
March  23,  1893,  made  reassessments  of  said  158.85  miles  of 
railway  for  the  years  1886  and  1887,  but  instead  of  appor- 
tioning and  certifying  the  whole  of  said  assessments  to  the 
coimty  of  San  Diego,  as  they  should  have  done,  they  ap- 
portioned and  certified  the  assessments  upon  71.06  miles  to 
the  county  of  Riverside,  that  being  the  number  of  miles  with- 
in the  territory  transferred  from  the  former  to  the  latter 
county  by  the  act  of  March  11,  1893.     These  reassessments 
were  thereafter  entered  upon  the  tax  rolls  of  the  respective 
counties,  according  to  the  erroneous  apportionment  of  the 
state  board  of  equalization,  and  the  taxes  were  paid  by  the 
state  treasurer  (by  whom  they  were  collected  from  the  rail- 
road company)  to  the  treasurers  of  the  respective  countiest, 
according  to  the  same  erroneous  apportionment,  the  result 
being  that,  out  of  the  whole  amount  paid,  the  county    of 
Riverside  received  $7,969.65  more,  and   San    Diego    that 
amount  less,  than  they  would  have  received  if   the   whole 
amount  of  said  delinquent  taxes  had  been  divided  according 
to  the  ratio  established  by  the  commissioners  and  accepted  by 
the  respective  boards  of  supervisors  as  the  basis  of  division  of 
the  net  assets  of  San  Diego  county. 

The  county  of  San  Diego  accordingly  made  due  demand 
upon  the  county  of  Riverside  for  said  sum,  and,  payment  be- 
ing refused,  brought  this  action,  in  which  judgment  is  ren- 
dered in  its  favor  for  the  amount  so  demanded,  with  legal 
interest. 

Appellant  contends,  upon  several  grounds,  that  this  judg- 
ment is  not  sustained  by  the  allegations  of  the  complaint: 
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1.  It  is  contended  that  one  presentation  only  of  plaintiff's 
claim  before  commencing  suit  was  insufficient  in  view  of  the 
construction  placed  upon  sections  43  and  44  of  the  County 
Government  Act  (Stats.  1893,  p.  384)  in  Arbios  v.  County  of 
San  Bernardino,  110  Cal.  553.  But  neither  that  decision  nor 
the  law  construed  has  any  application  to  a  case  in  which  the 
entire  claim  has  been  rejected  on  the  first  demand  for  allow- 
ance, which  was  the  case  here. 

2.  It  is  contended  that  the  county  of  San  Diego  can  have 
no  claim  against  San  Bernardino  county  for  any  of  the 
moneys  here  in  question,  because  the  facts  alleged  do  not  con- 
stitute a  legal  basis  for  a  reassessment,  and,  consequently,  that 
there  was  no  legal  obligation  upon  the  part  of  the  railroad 

.  company  to  pay  them,  or  any  part  of  them,  to  San  Diego 
county.  The  particular  point  of  this  objection  is,  that  it  is 
nowhere  alleged  in  the  complaint  that  the  original  assess- 
ments for  1886  and  1887  had  been  adjudged  invalid,  or  that 
they  were  invalid  in  fact,  whereas  such  adjudication  or  such 
actual  invalidity  was  a  necessary  condition  precedent  to  a  re- 
assessment. It  is  true  that  under  the  act  of  March  23, 1893, 
no  reassessment  was  authorized,  except  in  case  of  an  invalid 
assessment,  and  it  is  true  that  there  is  in  this  complaint  no 
direct  allegation  that  the  railroad  assessments  for  the  years 
1886  and  1887  were  invalid.  It  does  appear,  however,  that 
the  taxes  for  those  years  had  been  delinquent  for  a  long  pe- 
riod, owing  to  a  question  as  to  the  validity  of  the  assessments, 
and  that  the  state  board  of  equalization  had  made  reassess- 
ments which  were  accepted  and  acted  upon  by  the  county  and 
by  the  railroad  company  by  payment  and  receipt  of  the  taxes 
levied  thereon.  As  against  a  general  demurrer,  I  think  these 
allegations  sufficient  to  show  a  lawful  reassessment  and  right- 
ful claim  on  the  part  of  San  Diego  to  any  taxes  justly  appor- 
tionable  to  that  county. 

3.  It  is  contended  that  if  the  state  board  of  equalization 
had  the  power  to  make  these  reassessments,  they  were  re- 
quired by  section  10  of  article  XIII,  of  the  constitution,  to 
make  the  apportionment  to  Riverside  county  as  they  did 
make  it.    That  section  provides  that  "the  franchise,  roadway, 

.  .  .  of  all  railroads  operated  in  more  than  one  county  in 
this  state  shall  be  assessed  by  the  state  board  of  equalization 
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at  their  actual  value,  and  the  same  shall  be  apportioned  to 
the  counties,  cities,  ....  in  which  such  railroads  are  situat- 
ed in  proportion  to  the  number  of  miles  of  railway  laid  in 
such  counties,  cities,"  et  cetera.  Under  this  provision  of  the 
constitution  the  state  board  of  equalization,  making  a  reas- 
sessment in  1894  to  take  the  place  of  an  invalid  assessment 
for  the  year  1886  or  1887,  were  required  to  make  their  ap- 
portionment to  the  counties  as  they  existed  in  1886  or  1887, 
not  as  they  existed  in  1894. 

4.  It  is  contended  that  if  the  original  assessments  for  1886 
and  1887  were  invalid,  then  there  was  no  valid  lien  for  the 
taxes  until  the  reassessment  in  1894,  and  that  Riverside 
county,  having  been  created  in  the  meantime,  the  taxes  on 
that  portion  of  the  railroad  within  Riverside  county  accrued 
to  and  were  payable  to  it.  But  the  assessment  does  not  cre- 
ate the  lien.  It  is  merely  one  of  the  steps  for  its  enforce- 
ment. The  lien  for  the  taxes  justly  leviable  upon  the  prop- 
erty of  a  railroad  company  attaches  on  the  first  Monday  of 
March  in  each  year,  and  the  obligation  to  pay  necessarily  ac- 
crues at  the  same  time,  if  not  earUer.  Payment  is  not  due, 
of  course,  until  the  assessment  has  been  made ;  but,  when  that 
has  been  done  and  the  amount  of  the  taxes  ascertained,  it  is 
payable  to  the  county  in  which  the  roadbed  was  included  at 
the  time  when  the  lien  attached. 

5.  There  is  an  evident  mistake  in  the  complaint  where  it  is 
alleged  that  the  money  paid  to  Riverside  county  was  the  tax 
upon  92.60  miles  of  railway.  Taking  all  the  allegations  of 
the  complaint  together,  it  clearly  appears  that  in  the  territory 
transferred  from  San  Diego  county  to  Riverside  there  were 
71.06  miles  of  road,  and  in  the  territory  transferred  from  San 
Bernardino  county  there  were  21.54  miles,  making  in  all 
92.60  miles.  These  figures  have  been  used  in  two  places  in- 
stead of  the  correct  figures,  71.06,  but  by  computation  from 
the  figures  given  in  the  complaint  it  is  readily  shown  that 
the  tax  levy  in  San  Diego  county  for  1886  was  $1.14  upon 
$100,  and  that  the  sum  paid  to  Riverside  county  for  that  year 
was  the  exact  amount  of  the  tax  on  71.06  miles  of  road.  In 
the  same  way  it  will  appear  that  the  payment  of  the  reassess- 
ment for  1887  was  also  the  tax  on  71.03  miles.  These  error? 
in  the  complaint  made  it,  to  some  extent,  ambiguous,  but 
they  are  not  reached  by  a  general  demurrer.-         t 
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6.  It  is  contended  on  the  authority  of  Orange  County  v. 
Los  Angeles,  114  Cal.  390,  that  since  the  commissioners 
failed  to  make  a  division  of  the  taxes  for  1888  and  1887  in 
their  report  or  award,  no  part  of  such  taxes  can  be  recovered 
by  San  Diego  county.  But  all  these  taxes  were  properly  pay- 
able to  San  Diego  county  in  the  first  instance,  and  the  por- 
tion received  by  Riverside  county  was  so  received  only  in  con- 
sequence of  a  mistake  made  by  the  board  of  equalization  and 
by  the  state  treasurer.  If,  therefore,  the  failure  of  the  com- 
missioners to  make  a  division  renders  a  division  impossible 
the  case  of  Riverside  county  is  so  much  the  worse.  The  coun- 
ty of  San  Diego,  instead  of  having  about  six-sevenths  of  the 
tax,  should  have  had  it  all.  If  there  is  an  error  in  the  judg- 
ment it  is  not  an  error  of  which  the  appellant  can  complain. 

The  judgment  is  affirmed. 

Temple,  J.,  McFarland,  J.,  Garoutte,  J.,  and  Harrison,  J., 
concurred* 


[8.  F.  No.  1164.    Department  Two.— July  29,  1899.1 

EDWARD  SALTZMAN,  Appellant,  v.  SUNSET  TELE- 
PHONE  AND  TELEGRAPH  COMPANY  et  al.,  Re- 
spondents. 

Nbw  Trial— Misoonduct  of  JuBT-^AmDAvrrB — Statement. — ^A  mo- 
tion for  a  new  trial  made  solely  on  the  ground  of  misconduct 
of  the  jury,  must  be  made  upon  affidavits;  and,  in  such  case,  a 
statement  is  unauthorized,  and  must  bo  disregarded. 

Id. — ^Depositiow  Taken  in  Court. — ^The  deposition  of  the  deputy  sheriff 
in  charge  of  the  jury,  who  refused  to  give  a  voluntary  affidavit, 
must  be  regarded  as  an  affidavit  for  the  purposes  of  the  motion. 

Id. — ^Ruling  as  to  Evidence— Affidavit  of  Dissenting  Juror— Bill 
OF  Exceptions — ^Review  upon  Appeal. — ^The  ruling  of  the  court 
in  disregarding  the  affidavit  of  a  dissenting  juror  as  to  the  misoon- 
duct of  a  juror  assenting  to  the  verdict,  need  not  be  specifically  ex- 
cepted to  or  appealed  from;  but  if  all  of  the  affidavits  and  the 
ruling  upon  the  motion  are  incorporated  in  a  bill  of  exceptions,  the 
appelate  court  may  review  the  competency  of  the  affidavits  upon 
appeal  from  the  order  denying  a  new  triaL 
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Id. — IMFSAGHICEIVT  OF  VSBDICT  BT  JUBOBS — ^BXABONS  FOB  RUL£ — PUBUC 

PoucT. — ^The  rule  that  the  affidayits  of  jurors  are  not  admissible 
to  impeach  the  verdict,  is  proved  by  the  statutory  exception  in 
case  of  a  resort  to  chance.  The  rule  is  not  based  solely  upon  the 
estoppel  of  the  assenting  jurors,  but  is  grounded  upon  public  policy 
which  forbids  that  the  verdict  should  be  imperiled  by  the  evidence 
of  jurors  who  may  be  tampered  with  to  accuse  themselves  or  other 
jurors,  and  which  requires  that  the  independence  and  freedom  from 
improper  restraint  of  the  jury  in  their  deliberations  and  discus- 
sions should  be  secured. 

Id. — ^Apflicabiutt  of  Rule  to  Hissenting  Jcbobs — Declaratio>8 
OF  Absenting  Jubob. — ^The  rule  against  the  affidavits  of  jurors  is 
not  changed  in  its  application  by  the  amendment  of  the  C<ide  of 
Civil  Procedure  which  permits  a  verdict  by  a  specified  majority 
of  the  jury;  and  the  affidavit  of  a  dissenting  juror  is  not  admis- 
sible to  prove  the  declaration  of  an  assenting  juror  whose  voce 
was  essential  to  the  verdict,  to  the  effect  that  he  would  rather 
agree  to  the  verdict  than  lose  his  pay. 

Id. — ^Amtdavit  of  Jubob  to  Sustain  Veboict. — ^The  affidavit  of  a 
juror  is  competent  to  sustain  the  verdict  by  explaining  or  denying 
alleged  misconduct  or  interferences  with  the  jiu-y. 

Id. — Sepabation  of  Jubt  in  Civil  Case. — ^The  mere  separation  of  a 
jury  .a  a  civil  case  is  not  ground  for  a  new  trial,  except  under 
the  general  ground  of  misconduct  of  the  jury  "materially  affecting 
the  substitute  rights  of  a  party." 

Id. — Sepabation  Against  Instbuction — ^Bubden  or  Pboof. — ^The  sep- 
aration of  a  juror  from  the  jury  against  the  instruction  of  tlie 
court,  under  such  circumstances  that  improper  influence  might 
have  been  exerted  upon  him,  puts  upon  him  the  burden  of  proving 
the  contrary  to   sustain  the  verdict. 

Id. — ^UsE  OF  Telephone  in  Biningboom — ^Rebuttal  of  Pbesuhftion  of 
INJUBT. — ^Where  it  is  shown  by  the  affidavits  of  the  juror  and  of 
the  deputy  sheriff  that  the  juror,  though  improperly  allowed  to 
separate  himself  from  the  body  of  the  jurors  in  a  diningroom, 
merely  stepped  to  a  telephone  therein  to  communicate  briefly  on 
private  business,  and  that  he  had  no  other  communication,  the  pre- 
sumption of  injury  is  rebutted. 

Id._Permi8sion  of  Coubt— Duty  of  Jubob  and  Deputy  Shebift.— It 
is  improper  for  a  juror  to  communicate  by  telephone  without  first 
obtaining  the  permission  of  the  court  to  send  a  message,  and  th* 
deputy  sheriff  in  charge  of  the  jury  should  be  at  the  receiver. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  arid  from  an  order  denying  a  new  trial.  A.  S. 
Kittredge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  M.  Jennings,  Thomas  V.  Cator,  and  M.  H.  Kingore,  for 
Appellant. 
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Van  Ness  &  Redman,  and  E.  S.  Pillsbury,  for  the  Sunset 
Telephone  and  Telegraph  Company,  Respondent, 

Jackson  Hatch,  for  the  Receivers  of  the  San  Jose  Railway 
Company,  Respondents. 

TEMPLE,  J. — Action  for  damages  for  personal  injuries 
received  by  plaintiff  while  in  the  employment  of  defendant. 

Verdict  was  rendered  for  the  defendant  by  a  divided  jury. 
The  motion  for  a  new  trial  was  based  upon  the  point  of  al- 
leged misconduct  of  the  jury.  Such  alleged  misconduct  was 
made  to  appear  by  the  affidavits  of  the  dissenting  jurors,  and 
upon  one  charge  of  misconduct  by  the  affidavit  of  the  deputy 
sheriff  who  had  charge  of  the  jury. 

The  notice  of  motion  for  a  new  trial  stated  that  the  mo- 
tion would  be  made  on  a  statement  of  the  case  and  upon  af- 
fidavits. The  code  provides  that  when  the  motion  is  made 
upon  the  ground  of  misconduct  it  shall  be  made  on  affida- 
vits. (Code  Civ.  Proc,  sec.  658.)  The  statement  was,  there- 
fore, unauthorized.  On  the  hearing  the  court  refused  to  con- 
sider certain  affidavits  and  denied  the  motion.  Plaintiff  then 
prepared  a  bill  of  exceptions,  which  was  settled  by  the  court, 
which  included  all  the  affidavits  and  the  ruling.  This  was 
proper,  and  no  injury  was  done  by  the  statement.  The  rec- 
ord here  seems  sufficient  if  that  be  excluded.  The  deposition 
of  the  deputy  sheriff,  taken  in  open  court,  must  be  regarded 
as  an  affidavit.  If  he  refused  to  make  an  affidavit,  no  other 
course  was  open  to  plaintiff,  who  should  not  be  deprived  of 
his  testimony  because  of  his  unwillingness. 

We  are  not  called  upon  to  review  the  action  of  the  court  in 
refusing  to  hear  read  the  affidavits  of  the  dissenting  jurors 
which  tended  to  impeach  the  verdict,  except  so  far  as  it  be- 
comes necessary  to  determine  the  competency  of  such  evi- 
dence in  considering  the  final  order  of  the  court  in  denying 
a  new  trial.  It  was  not  necessary  that  the  ruling  in  regard 
to  the  evidence  should  have  been  specifically  excepted  to,  or 
appealed  from.  It  is  all  involved  and  included  in  the  ap- 
peal from  the  order  refusing  a  new  trial. 

One  matter  of  alleged  misconduct  consists  of  the  charge 
made  in  the  affidavit  of  a  dissenting  juror,  that  one  of  the 
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jurors  who  assented  to  the  verdict  stated,  in  substance,  that 
he  wanted  his  pay;  that  they  would  receive  no  pay  unless 
they  brought  in  a  verdict,  and  he  would  agree  to  anything 
rather  than  not  be  paid.  There  were  three  dissenting  jim)re 
out  of  twelve,  so  that  a  change  of  one  vote  from  the  majority 
would  have  defeated  the  verdict.  The  trial  court  concluded 
that  the  verdict  could  not  be  impeached  in  this  way.  Whether 
it  could  be  so  impeached  is  the  first  question  for  discussion 
here. 

Appellant  admits  that  the  general  rule  is  that  the  affidavit 
of  a  juror  cannot  be  used  to  impeach  a  verdict,  but  he  con- 
tends that  this  rule  is  that  the  juror  shall  not  be  permitted 
to  impeach  his  own  verdict,  and  that  the  reason  of  this  rule 
is  that  otherwise  he  may  be  induced  by  corrupt  means  to 
change  his  mind,  or  to  swear  falsely.  It  is  also  contended 
that  he  is  estopped  of  record  by  his  assent  to  the  verdict,  and 
should  not  be  heard  to  the  contrary.  But  it  is  contended  that 
the  rule  has  no  application  to  dissenting  jurors  where  a  valid 
verdict  may  be  rendered  by  the  concurrence  of  three-fourtlis 
and  since  the  new  constitution  of  1879  the  rule  must  be  un- 
derstood to  be  that  a  juror  shall  not  be  permitted  to  impeach 
f^his  own  verdict,  and  does  not  apply  to  dissenting  jurors.  For 
nearly  twenty  years  we  have  had  a  statute  (Code  Civ.  Proc., 
sec.  657)  to  the  effect  that,  if  the  assent  of  one  or  more  of 
the  jurors  has  been  determined  by  a  resort  to  chance,  the 
misconduct  may  be  proved  by  the  affidavit  (rf  any  one  of  the 
jurors.  This  is  an  exception  to  the  general  rule,  and  proves 
the  rule,  but  in  such  case  ten  jurors  might  be  unconnected 
with  the  matter,  and  an  affidavit  on  their  part  w^ould  not  in- 
dicate a  change  of  mind  or  imply  corruption.  The  so-called 
estoppel  is  simply  that  public  policy  requires  that  the  san<»tity 
and  stability  of  judicial  determinations  shall  not  be  subject 
to  the  evidence  of  jurors  w^ho  may  be  tampered  with,  and  who 
cannot,  in  general,  testify  without  accusing  themselves  or 
some  member  of  the  'jury.  And  this  last  consideration  is, 
in  my  opinion,  not  the  least  cogent  reason  for  the  rule.  The 
independence  of  the  jury  and  the  value  of  their  discoasioiis 
would  be  lessened  if  the  reasons  given  by  any  juror  for  hia 
opiiaions  or  for  his  verdict  could  be  reported"  to  the  oourt 
and  criticised,  and  his  motives  impugnedfoi^TemariES  made 
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in  the  jury-room.  And  such  reports  would  be  more  likely  to 
to  be  made  by  dissenting  jurors  who  had  been  heated  by 
earnest  debate  and  defeated  by  the  final  vote.  But  the  inde- 
pendence of  the  jury  would  be  gone  if  a  perfectly  correct 
report  could  be  made  and  the  verdict  attacked  by  showing 
that  some  jurors  mistook  the  evidence  or  the  law,  or  were  ac- 
tuated by  other  considerations.  There  would  be  no  freedom 
of  discussion  in  the  jury-room  if  they  were  subject  to  a 
possible  censorship  of  this  character.  And  the  stability  of 
judicial  determinations  would  be  as  much  imperiled  by  lia- 
bility to  attack  by  dissenting  jurors  as  by  the  others.  Nor  is 
it  true  that  the  reason  for  the  rule  has  always  been  stated  to 
be  that  a  juror  may  be  induced  to  retract.  Often  an  attack 
by  the  affidavit  of  a  juror  would  not  indicate  a  change  of 
views  or  be  an  attack  upon  his  individual  verdict — if  it  could 
be  so  regarded.  I  have  already  shown  this,  but  the  instances 
may  be  greatly  varied.  He  might  testify  that  a  fellow  juror 
had  his  bottle  in  the  jury-room,  or  got  drunk,  or  offered  a 
bribe  to  a  fellow  member,  or  stated  facts  not  in  evidence. 

Were  it  not  for  the  rule,  a  juror  would  be  commended  for 
disclosing  these  matters,  and  to  do  so  would  not  be  self-accu- 
sation, although  it  might  furnish  ground  for  attacking  the 
verdict.  The  main  reasons,  I  think,  are  these  two :  1.  That 
the  jurors,  who  are  practically  the  only  witnesses  in  regard 
to  the  matter,  may  not  be  tampered  with  and  verdicts  by  these 
means  imperiled;  and  2.  To  secure  independence  and  free- 
dom from  improper  restraint  on  the  part  of  the  jury. 

In  Wilson  v.  Benryman,  5  Cal.  45,  63  Am.  Dec.  78,  the 
reason  for  the  rule  is  given  that  independence  of  opinion 
would  be  thus  secured. 

In  Hannum  v.  Belchertown,  19  Pick.  311,  it  was  said: 
"The  secrecy  of  the  deliberations  and  discussions  of  the  jury, 
and.the  exemption  of  jurors  from  the  liability  of  being  ques- 
tioned-as  to- their  motives  and  grounds  of  action,  are  highly 
important  to.  the  freedom  and  independence  of  their  deci- 
sions." In  Woodward  v,  Leavitt,  107  Mass.  453,  the  court 
says:  "It  is  essential  to  the  freedom  and  independence  of 
their  deliberations  that  their  discussions  in  the  jury-room 
should  be  kept  secret  and  inviolable,  and  to  admit  the  testi- 
monyof  J4irors  to  what  took  place  tjiere  would  oreate  embar- 
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rassment  and  uncertainty. *'  The  learned  judge  cites  a  great 
many  cases,  English  and  American,  in  support  of  his  views, 
among  them  Cook  v.  Cashier,  9  Cush.  206,  where  Shaw,  C.  J., 
said:  ''All  comnmnications  among  jurors  are  confidential; 
they  are  intended  to  be  secret,  and  it  is  best  they  should  re- 
main so."  To  the  same  eflfect  in  Heffron  v.  Oallupe,  55  Me, 
5G3.  Also  State  v.  Freeman,  5  Conn.  348,  where  Judge  Hos- 
mer  say.s:  *^0u  a  principle  of  policy  to  give  stability  to  the 
verdicts  of  jurors  and  preserve  the  purity  of  trials  by  jury, 
the  evidence  ought  not  to  be  admitted."  (See,  also,  Jones  on 
Evidence,  sec.  784,  and  Thompson  and  Merriam  on  Juries, 
440.) 

These  authorities  all  show  that  the  reason  given  for  the 
rule  is  not  solely  because  jurors  may  be  induced  to  repent  of 
their  verdicts.  No  doubt,  also,  courts  more  willingly  and 
strictly  enforce  the  rule  because,  if  the  verdict  is  wrong,  it 
may  be  attacked  and  reviewed  upon  that  ground  without  ref- 
erence to  the  misconduct  of  the  jury.  I  think  the  rule  is  not 
changed  in  its  application  by  the  amendment  which  permits 
a  verdict  by  the  specified  majority  of  the  jury. 

The  question  still  remains  to  be  considered,  whether  the 
communication  by  the  juror  Krumb  over  the  telephone  with 
some  person  outside  was  such  misconduct  as  should  induce 
the  court  to  vacate  the  verdict.  This  fact  is  shown  by  the 
affidavit  of  the  deputy  sheriff  who  had  charge  of  the  jury.  It 
is  to  be  considered  solely  in  connection  with  the  facts  found 
in  this  affidavit,  and  without  knowledge  of  how  Krumb  had 
previously  voted. 

The  deputy,  in  violation  of  his  sworn  duty,  permitted 
Krumb,  while  the  jury  were  dining  at  a  restaurant,  to  which 
he  had  taken  them  in  obedience  to  an  order  of  the  court,  to 
leave  the  table  and  go  to  a  telephone  receiver,  which  was 
apparently  in  the  same  room,  and  call  some  one,  no  doubt 
at  the  central  office,  which  was  in  charge  of  the  defendant  in 
the  case.  The  deputy  went  to  the  receiver  with  him.  He 
heard  him  ask  through  the  telephone  for  his  father-in-law, 
and  tell  some  one  to  have  his  father-in-law  call  him,  as  he 
would  probably  stay  out  all  night — that  he  was  then  at  the 
restaurant.  He  was  afterward  called  up  and  again  went  to 
the  telephone,  the  deputy  going  with  him.  He  heard  Krumb 
tell  his  father-in-law  that  he  would  probably  be  kept  out  all 
night,  and  ask  him  to  take  care  of  his  horse.    Krumb  said 
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nothing  about  the  case,  and  though  the  deputy  was  produced 
for  examination  by  the  appellant  nothing  was  shown  which 
was  calculated  to  raise  a  suspicion  that  any  communication 
was  had  with  anyone  about  the  case.  With  the  deputy  stand- 
ing by  his  side,  while  giving  this  very  short  and  simple  mes- 
sage, it  could  easily  be  told  whether  there  was  further  con- 
versation. 

The  affidavit  of  Krumb  was  also  read  in  explanation.  He 
says  he  called  one  Hobson  to  go  for  his  father-in-law,  and  also 
to  a  clerk  in  his  own  store,  and  asked  him  to  close  up  at  the 
usual  time,  and  that  he  was  called  up  by  his  father-in-law, 
and  asked  him  to  take  eare  of  his  horse  and  chickens,  to 
which  his  father-in-law  assented.  He  had  no  further  com- 
munication with  anyone,  and  nothing  was  said  about  the 
case  at  all.  It  is  agreed  that,  while  the  affidavit  of  a  juror 
cannot  be  used  to  impeach  a  verdict,  it  is  perfectly  competent 
to  explain  or  to  deny  alleged  misconduct  or  interferences 
with  the  jury. 

It  is  contended  that  the  conduct  of  Krumb  was  a  separa- 
tion from  the  jury  under  such  circumstances,  that  improper 
communications  could  have  been  made  to  him,  and  in  the 
nature  of  things  there  can  be  no  conclusive  evidence  upon 
the  matter  save  his  own.  Communications  through  a  tele- 
phone, it  is  said,  are  especially  dangerous.  A  telephone  in  a 
juryroom  takes  the  ear  of  the  juror  abroad  secretly  for  any 
corrupt  proposition  a  party  may  desire  to  send. 

Appellant  contends  that  the  affidavit  of  a  jim)r  cannot  be 
used  to  show  that  he  has  not  been  corruptly  approached 
where  he  has  improperly  separated  himself  from  the  jury 
under  such  circumstances,  that  an  attempt  to  corrupt  might 
be  made.  As  authority  he  cites  People  v.  Backus,  5  CaL  275 ; 
People  V.  Thornton,  74  Cal.  484,  and  People  v.  Stokes,  103 
Cal.  193 ;  42  Am.  St.  Rep.  102.  In  criminal  cases,  our  stat- 
utes have  always  provided,  as  now  by  section  1181  of  the  Pen- 
al Code,  that  a  court  may  grant  a  new  trial  "when  the  jury 
has  separated  without  leave  of  the  court,  after  retiring  to  de- 
liberate upon  their  verdict."  There  is  no  such  ground  for 
granting  a  new  trial  in  a  civil  case,  except  under  the  ground 
of  misconduct  of  the  jury  "materially  aflfecting  the  subrtan- 
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tial  rights  of  a  party."  The  force  of  the  decision  in  People  v. 
Backus,  supra,  has  been  somewhat  weakened  by  People  v. 
Bonney,  19  Cal.  427;  People  v.  Symonds,  22  Cal.  349,  and 
People  V.  Brannigan,  21  Cal.  338. 

The  matter  is  fully  discussed  in  a  note  to  McKenny  v.  Peo- 
ple, 43  Am.  Dec.  65.  The  annotator  says  it  is  almost  the 
universal  rule  that  in  order  to  set  luside  the  verdict  "there 
must  be  some  evidence  of  other  misconduct,  in  addition  to 
the  mere  fact  of  separation,  which  has  operated  to  the  party's 
prejudice." 

The  rule  in  this  state,  I  take  it  to  be,  in  civil  cases,  that  a 
separation,  against  the  instruction  of  the  court,  with  evidence 
that  improper  influence  might  have  been  brought  to  bear 
upon  the  juror,  puts  the  burden  upon  the  party  seeking  to 
sustain  the  verdict  to  negative  the  presumption  and  show 
that  no  such  attempt  was  made.  I  think  that  was  done  in 
this  case.  The  brevity  of  the  communication,  the  presence  of 
the  deputy  who  could  hear  what  was  said  by  the  juror,  and 
the  affidavit  of  the  juror,  rebut  the  presumption  of  injury. 

Still  I  am  impressed  with  the  argument  as  to  the  particular 
impropriety  of  allowing  a  juror  to  communicate  by  tele- 
phone. Both  the  juror  and  the  deputy  were  guilty  of  gross 
impropriety.  The  juror  should  have  obtained  permission 
from  the  court  to  send  a  message  and  the  deputy  should  have 
been  at  the  receiver. 

The  judgment  and  order  are  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[No.  15561.    Department  One.— July  29,  1899.] 

JOHN  D.  FRENCH,  Respondent,  v.  JAMES  P.  McCAR- 
THY,  Appellant,  and  BEHREND  JOOST,  Codefendant. 

Veitdob  and  Pubchaseb — Contract  of  Saij: — Intebest  in  Profits  or 

Resale — Purchase     of     Vendee's     Interest — Consideratiox. 

Under  a  purchase  hj  the  vendor  and  a  third  person  of  the  inter- 
est  of  the  vendee  in  a  contract  for  the  sale  of  land,  upon  which 
five  thousand  dollars  had  been  paid  by  the  vendee  and  which 
provided  for  an  interest  in  the  profits  of  the  resale  of  the  land 
by  the  vendor,  out  of  which  the  remainder  of  the  purchase  maney 
was  to  be  paid,  for  which  interest  of  the  vendee,^  the  purchaaeiB 
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paid  five  thousand  dollars,  subject  to  reimbursement  out  of  the 
profits  of  the  original  five  thousand  dollars  paid  by  the  vendee, 
an  agreement  by  the  purcnasers  that  whatever  part  of  such  original 
payment  should  not  be  repaid  to  the  vendee  out  of  the  profits  by 
a  fixed  date,  should  be  paid  by  the  purchasers  to  him,  constitutes 
jMurt  of  the  consideration  for  the  purchase  of  the  contract,  and  is 
not  an  agreement  for  a  penalty  or  liquidated  damages. 

To. — ^Action  upon  Contbaot — ^Ahendiieitt  of  Complaint. — ^In  an  ac- 
tion upon  the  contract  to  make  good  the  unpaid  portion  of  the 
original  five  thousand  dollars  of  purchase  money  paid  by  the  vendor, 
where  the  terms  of  the  contract  are  set  forth  in  the  complaint, 
and  issue  has  been  joined  by  answer,  the  court  may  permit  an 
amendment  of  the  complaint  to  correct  an  inconsistency  between 
the  prayer  of  the  complaint  and  the  facts  stated  therein. 

Id. — Failubb  io  Make  Amendment  Allowed — Corbection  of  Record. 
— ^The  failure  to  make  the  amendment  allowed  formally  upon  the 
record,  does  not  necessitate  a  reversal  of  the  judgment,  but  the 
record  will  be  ordered  to  be  corrected  to  conform  with  the  order 
permitting  the  amendment. 

Id. — ^AOBEEMENT  TO  SUBSTITUTE  STOOK  FOB  LaND — ^PAYMENT — PlEDGF — 

Finding  as  to  Value  Immaterial. — Where  there  was  a  supple- 
mental agreement  that  the  land  should  be  conveyed  to  a  corpora- 
tion, and  that  the  stock  should  take  the  place  of  the  land,  under 
an  allegation  in  the  answer  that  plaintiff  had  accepted  ntock  in 
payment  of  his  obligations  under  the  agreement  and  under  the 
claim  of  plaintiff  that  the  stock  was  received  by  way  of  pledge  or 
collateral  security  for  the  contract  sued  upon,  there  is  no  issue 
authorizing  a  finding  as  to  the  value  of  the  stock. 

Id. — ^Tender  of  Pledged  Stock — ^Retention  until  Satisfaction  of 
Judgment. — In  an  action  upon  a  contract  to  pay  a  sum  of  money, 
stock  held  by  way  of  pledge  or  collateral  security  for  the  obliga- 
tion, need  nqt  be  tendered  by  the  plaintiff,  but  may  be  retained 
by  him  until  satisfaction  of  the  judgment  in  his  favor;  and  it  is 
not  necessary  that  the  judgment  shall  provide  that  the  stock  shall 
be  surrendered,  upon  such  satisfaction. 

Id. — Joint  Obligation — ^Release  of  Codefendant. — ^The  release  of 
a  codefendant  who  was  a  joint  obligor  with  the  other  defend- 
ant does  not  release  the  other  defendant  from  his  obligation  to 
pay  so  much  of  the  debt  as  was  not  paid  by  the  codefendant  re- 
leased. 


APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    D.  J.  Murphy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  C^giJz^-by  Google 
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Edgar  D.  Peixotto,  and  O'Byme  &  Peixotto,  foj  Appellant. 
Chickering,  Thomas  &  Gregory,  for  Respondent 

HARRISON,  J. — The  parties  to  this  appeal  entered  into 
a  contract  December  23,  1890,  by  which  the  respondent 
agreed  to  purchase  from  the  appellant  an  undivided  twen- 
tieth of  a  tract  of  land  in  San  Francisco  for  the  sum  of 
twenty  thousand  dollars,  of  which  he  paid  five  thousand  dol- 
lars to  the  appellant.  The  appellant  was  to  retain  the  title 
to  the  land  and  make  sales  thereof,  and  the  other  three- 
fourths  of  the  purchase  price  was  to  be  paid  out  of  the  pro- 
ceeds of  these  sales.  On  the  30th  of  December  the  defendants 
herein — the  appellant  and  one  Joost — made  a  contract  with 
the  respondent,  by  which,  after  reciting  the  aforesaid  agree- 
ment and  that  they  "are  desirous  of  obtaining  an  interest  in 
said  contract  and  the  benefits  to  accrue  therefrom,"  they 
agreed  with  him  that  if  he  should  not,  within  one  year  from 
January  10, 1891,  receive  back  the  money  paid  by  him  under 
said  contract,  they  would  pay  or  cause  to  be  paid  to  him  all 
sums  of  money  that  he  had  already  paid,  together  with  the 
sum  of  five  thousand  dollars  in  addition  thereto.  In  con- 
sideration thereof  the  plaintiff  agreed  that  the  defendants 
should  be  entitled  to  receive  all  moneys  to  which  he  might 
be  entitled  by  virtue  of  said  contract  of  December  23d,  above 
the  sum  of  five  thousand  dollars  that  he  had  already  paid. 

It  may  be  inferred  from  the  record,  although  there  is  no 
direct  evidence  of  that  fact,  that  the  land  involved  in  the 
agreement  was  conveyed  to  the  Sunnyside  Land  Company, 
and  on  or  about  January  27,  1891,  the  respondent,  being 
about  to  convey  his  interest  in  the  contract  of  December  23d 
to  that  company,  at  the  request  of  the  defendants,  and  to  re- 
ceive certain  shares  of  stock  in  lieu  of  the  contract,  or  of  his 
interest  in  the  land,  the  parties  to  the  agreement  of  December 
30th  made  a  supplemental  agreement  providing  that  the  said 
transfer  should  not  affect  their  obligations  thereunder,  but 
that  the  stock  should  take  the  place  of  the  contract,  and 
thereupon  a  hundred  shares  of  the  capital  stock  of  the  com- 
pany was  issued  to  the  plaintiff.  The  plaintiff,  not  having 
received  back  any  of  the  money  that  he  had  paid  under  the 
contract  of  December  23d,  brought  the  present  action  March 
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17,  1892,  upon  the  contract  of  December  30th,  to  recover 
from  the  defendant  the  amount  therein  agreed  by  them  to  be 
paid.  The  appellant  in  his.  answer  thereto  alleged  that  he 
had  fulfilled  all  the  obligations  and  conditions  of  the  con- 
tract of  December  23d  to  be  performed  by  him,  and  that  the 
plaintiff  had  received  the  above-named  one  hundred  shares 
of  capital  stock  for  the  amount  paid  by  him  thereunder,  and 
had  accepted  said  stock  in  "payment"  of  all  obligations  on 
the  part  of  the  defendants,  or  by  virtue  of  the  agreement 
of  December  30th.  After  the  action  had  been  commenced, 
ttie  plaintiff,  under  an  agreement  made  by  him  with  Joost, 
received  the  sum  of  four  thousand  five  hundred  dollars,  and 
released  him  from  the  obligations  of  the  agreement  of  Decem- 
ber 30th,  but  provided  in  the  release  that  it  should  not  oper- 
ate or  be  construed  to  release  or  in  any  way  discharge  the  ap- 
pellant. At  the  trial  of  the  cause  the  court,  upon  the  re- 
quest of  the  plaintiff,  granted  him  leave  to  amend  his  com- 
plaint by  inserting  therein  the  sum  of  ten  thousand  dollars, 
in  the  place  of  five  thousand  dollars,  in  the  prayer  for  relief. 
The  trial  proceeded  without  any  foraaal  amendment  having 
been  made,  and  at  its  close  the  court  rendered  judgment  in 
favor  of  the  plaintiff  and  against  the  appellant  for  the  sum  of 
five  thousand  five  hundred  dollars. 

The  instrument  of  December  30th  was  an  agreement  on 
the  part  of  the  defendants  to  purchase  from  the  plaintiff  his 
interest  in  the  contract  of  December  23d,  by  which  they 
agreed  to  pay  him  the  sum  of  five  thousand  dollars,  and  also 
whatever  portion  of  the  five  thousand  dollars  which  he  had 
paid  to  the  appellant  should  not  be  received  back  by  him  prior 
to  January  10, 1892.  It  was  evidently  in  the  contemplation 
of  the  parties  to  each  of  the  contracts  that  large  profits  were 
to  be  received  from  the  sales  of  the  lands  described  therein, 
and  the  defendants  agreed  to  make  this  payment  to  the  plain- 
tiff in  consideration  of  his  agreement  therein  that  they 
should  be  entitled  to  all  of  these  profits.  The  provision  in  the 
agreement  for  the  payment  of  five  thousand  dollars  in  addi- 
tion to  the  amount  paid  by  the  plaintiff  was  in  no  respect  a 
penalty  or  liquidated  damages.  No  breach  of  obligation,  or 
damage  sustained  thereby,  was  contemplated  or  provided  for, 
but  the  entire  transaction  was  an  original  contract  for  the 
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purchase  of  the  plaintiff's  interest  in  the  agreement  of  De- 
cember 23d,  for  which  he  was  to  receive  ten  thousand  dol- 
lars— five  thousand  dollars  from  the  defendants  in  any  event, 
and  in  addition  thereto  such  portion  of  the  five  thousand 
dollars  which  he  had  already  paid  as  should  not  be  returned 
to  him  under  the  terms  of  his  original  purchase. 

The  court  did  not  err  in  permitting  the  amendment  to  the 
complaint.  The  action  is  upon  a  contract  and  its  terms  are 
set  forth  in  the  complaint.  The  appellant  had  appeared  and 
answered,  and,  if  there  was  any  inconsistency  or  want  of  con- 
formity between  the  prayer  of  the  complaint  and  the  facts 
set  forth  therein,  the  court  was  authorized  to  permit  the 
amendment.  The  failure  to  make  it  formally  upon  tlie  rec- 
ord does  not  necessitate  a  reversal  of  the  judgment.  The 
record  can  still  be  corrected  to  conform  with  the  order  per- 
mitting the  amendment.  (Alameda  County  v.  Crocker,  125 
Cal.  101.) 

There  was  no  issue  before  the  court  which  authorized  an 
inquiry  into  the  value  of  the  stock  of  the  Sunnyside  Land 
Company.  Under  the  allegation  of  the  appellant  that  the 
plaintiff  had  accepted  this  stock  in  "payment"  of  his  ob- 
ligations under  the  agreement  of  December  30th,  such  in- 
quiry was  immaterial.  The  finding  of  the  court  against  this 
defense  left  the  plaintiff's  relation  to  the  stock  to  be  deter- 
n lined  according  to  the  terms  under  which  he  received  it. 
The  agreement  of  January,  1891,  that  the  stock  should  take 
the  place  of  the  contract  of  December  23d,  was  equivalent 
to  an  agreement  by  the  defendants  to  purchase  the  plaintiff's 
right  to  the  stock  that  the  Sunnyside  Land  Company  might 
i.^sue.  The  record  does  not  show  when  or  under  what  condi- 
tions the  plaintiff  received  the  stock ;  but  if,  as  claimed  by  the 
appellant,  it  is  held  by  the  plaintiff  as  collateral  security  for 
the  agreement  of  December  30th,  he  is  entitled  to  maintain 
the  action  without  any  tender  of  the  stock,  and  may  retain 
the  stock  until  the  judgment  in  his  favor  is  satisfied  (Sonoma 
Valley  Bank  v.  Hill,  59  Cal.  107) ;  nor  is  it  necessary  that 
the  judgment  should  contain  a  provision  that  the  stock  should 
b^  surrendered  upon  such  satisfaction.  (See  Allin  v.  Wil- 
liams, 97  Cal.  403.) 

The  release  of  Joost  did  not  have  the  effect  to  release  the 
defendant  from  the  same  obligation.  (Civ.  Code,  sec.  1543; 
Northern  Ins,  Co.  v.  Potter,  63  Cal.  157.)        ^ 
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The  judgment  and  order  are  affirmed,  with  directions  to 
the  superior  court  to  cause  the  complaint  to  be  amended  in 
accordance  with  its  order  made  at  the  trial,  and  as  of  the  date 
when  said  order  was  made. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  466.    Department  One.— July  31,  1899.] 

J.  M.  ASHER,  Administrator,  etc.,  Respondent,  v.  VI- 
CENTE YORBA  et  al..  Respondents.  MARY  A. 
FLINN,  Appellant. 

GUARDIAIT    AND    WABD— APPOINTMENT   OF    GUABDIAN — NOTICE   TO   ReLA- 

TITE8 — Posting — ^Discretion  of  Coubt. — ^Upon  the  appointment 
of  the  guardian  of  the  estate  of  a  minor,  the  court  has  discretion 
to  determine  the  kind  and  character  of  the  notice  to  be  given  to 
the  relatives  of  the  minor  residing  in  the  county,  and  may  order 
such  notice  to  be  given  by  posting,  without  reqjiiiring  personal 
service  of  citation  upon  them. 

Id.— Custodt  of  Minor — Notice  to  Guabdian. — If  the  one  who  ap- 
plies to  be  appointed  guardian  of  the  minor's  estate  has  the  cus- 
tody of  the  person  of  the  minor,  no  notice  is  required  to  be  given 
to  him. 

Id. — Sufficixnct  of  Postino — Oollateral  Attack — Sale  of  Wabd's 
Estate. — The  fact  that  the  affidavit  of  the  posting  of  the  notices 
required  to  be  given  of  the  hearing  for  the  appointment  of  a  guard- 
ian did  not  show  when  the  notices  were  posted,  in  the  absence  of 
proof  that  the  posting  was  not  performed  as  required,  will  not 
sustain  a  collateral  attack  upon  a  judgment  decreeing  a  sale  of 
the  ward's  estate. 

Id.— Pbesumptiobs — Jitvibdigtional  Facts — ^Bubden  of  Pboof. — ^The 
posting  of  the  notice  is  presumed  to  have  been  done  at  the  proper 
time  and  in  the  proper  manner ;  and  the  order  of  sale  is  presumed  to 
be  valid.  The  absence  of  evidence  of  the  jurisdictional  facts  may 
be  taken  as  evidence  of  their  existence;  and  the  burden  of  proof  is 
'   upon  the  one  assailing  their  existence,  to  show  the  contrary. 

Estates  of  I>BCEABBa>  Pebbons — ^Distbibution — ^NoncB  of  Heabino — 
— JUBiSDicnoN. — ^The  statute  does  not  require  ten  days'  notice  of 
the  hearing  of  the  final  account  and  petition  of  an  administrator 
for  the  distribution  of  the  estate,  but  allows  the  court  to  direct  what 
notice  shall  be  given.    Where  the  hearing  was  fixed  at  such  a  date 
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tlutt  a  ten  days'  posting  was  impossible,  and  the  notice  was  posted 
every  day  prior  to  the  hearing,  the  court  had  jurisdiction,  at  the 
date  fixed,  to  settle  the  account  and  render  the  decree  of  distributioa. 

APPEAL  from  an  interlocutory  decree  of  the  Superior 
Court  of  Orange  County.    J.  W.  Ballard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Withington  &  Carter,  for  Appellant. 

McKelvey  &  Bowes,  Charles  S.  McKelvey,  and  O.  A.  Trip- 
pett,  for  Plaintiff  Respondent. 

R.  Y.  Williams,  for  Vicente  Yorba  and  Frederico  Botiller, 
Defendants  Respondents. 

GAROUTTE,  J.— This  appeal  is  by  Mary  A.  Flinn  from 
an  interlocutory  decree  in  partition.  She  claims  as  the  suc- 
cessor in  interest  of  Felipe  Ames.  To  support  her  claim  she 
insists :  1.  That  a  certain  sale  of  real  estate  by  the  guardian 
of  Felipe  Ames,  minor,  was  void;  and,  2,  That  a  decree  of 
distribution  tendered  in  the  administration  of  the  estate  of 
the  mother  of  Felipe  Ames  was  also  void. 

It  is  insisted  that  the  guardian  of  Felipe  Ames  was  afv 
pointed  without  any  notice  as  required  by  statute,  and  there- 
fore his  appointment  was  void,  and  his  acts  in  making  the 
sale  were  also  void  for  that  reason.  The  statute  as  to  the  ap- 
pointment of  guardians,  among  other  matters,  provides :  "Be- 
fore making  such  appointment  the  court  must  cause  such 
notice  as  such  court  deems  reasonable  to  be  given  to  any  per- 
son having  the  care  of  said  minor,  and  to  such  relatives  of 
the  minor  residing  in  the  county  as  the  court  may  deem 
proper."  Upon  the  filing  of  the  petition  for  the  appointment 
of  a  guardian  the  judge  made  an  order  that  he  deemed  a  ten 
days'  notice  by  posting  in  three  public  places  in  the  county 
would  be  a  reasonable  notice.  Thereafter  the  derk,  as  ap- 
pears by  his  affidavit  attached  to  a  copy  of  the  notice,  posted 
a  notice  of  the  hearing  for  December  18th,  in  three  public 
places  in  the  county  (naming  the  places).  The  notice  is 
dated  December  8th,  and  the  affidavit  fails  to  state  the  par- 
ticular day  when  the  notice  was  posted. 

It  is  claimed  that  under  the  section  of  law  quoted,  notice 
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of  the  hearing  must  be  personally  served  by  citation  upon  the 
relatives  of  the  minor  residing  in  the  county.  We  fail  to  see 
that  the  statute  makes  such  a  demand.  The  statute  does  de- 
mand that  the  relatives  living  in  the  county,  if  the  court  deem 
proper,  must  be  given  such  notice  as  the  court  deems  reason- 
able. If  the  court  deems  a  notice  for  ten  days,  by  posting  in 
three  public  places,  a  reasonable  notice  to  them,  it  would  seem 
within  the  power  of  the  court  to  so  declare.  The  statute 
clearly  implies  that  the  kind  or  character  of  the  notice  to  be 
given  is  a  matter  for  the  judge  to  determine,  and  that  a  per- 
sonal notice  is  not  absolutely  demanded  by  the  provision 
quoted.  Burroughs  v.  De  Couts,  70  Cal.  373,  was  decided  at 
a  time  when  the  statute  as  to  notice  was  similar  to  that  now 
found  on  the  statute  books.  In  that  case  it  is  said:  "The 
manner  in  which  the  notice  shall  be  given  to  the  relatives  of 
the  minor  residing  in  the  county  is  left  to  the  judgment  and 
reasonable  discretion  of  the  probate  judge."  (Citing  Oron- 
fier  V.  Puymirol,  19  Cal.  629.)  In  the  case  cited  it  was  de- 
cided that  a  publication  in  a  newspaper  for  five  days  was  a 
sufficient  notice  under  a  statute  allowing  the  judge  to  fix  the 
manner  of  the  notice. 

Aside  from  these  facts,  upon  a  careful  reading  of  the  stat- 
ute, it  will  be  found  that  it  is  a  matter  of  discretion  upon  the 
part  of  the  court  to  give  any  notice  whatever  to  the 
relatives  residing  in  the  county.  The  statute  says  the  notice 
is  to  be  given  to  those  relatives  of  the  minor  residing  in  the 
county,  "as  the  court  may  deem  proper."  It  will  be  borne 
in  mind  that  in  this  case  the  father  had  the  custody  of  the 
child  and  asked  to  be  appointed  guardian  of  her  estate.  Nec- 
essarily a  notice  to  him  was  not  required.  {Smith  v.  Bis- 
cailuz,  83  Cal.  353.) 

Many  technical  objections  are  made  to  the  validity  of  the 
appointment  of  the  guardian ;  as,  for  example,  that  the  affi- 
davit of  posting  does  not  show  when  the  notices  of  the  hear- 
ing were  posted.  It  must  be  borne  in  mind  that  this  appel- 
lant is  here  making  a  collateral  attack  upon  a  judgment  de- 
creeing a  sale  of  the  minor's  land,  and,  consequently,  all  the 
rules  of  law  hedging  about  the  validity  of  such  decrees  are 
to  be  invoked  against  her.  The  order  of  sale  in  this  case 
is  presumed  to  have  been  a  valid  one.     It  behooves  he^jfe) 
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show  to  the  contrary.  The  burden  is  upon  her  to  show  a 
void  sale.  The  absence  of  evidence  in  this  record  showing 
the  jurisdictional  facts  may  be  taken  as  evidence  againist  her. 
If  the  posting  of  these  notices  was  not  performed  according 
to  the  requirements  of  the  statute,  it  was  for  her  to  show  that 
fact.  If  the  evidence  does  not  show  how  it  was  done,  and 
when  it  was  done,  it  will  be  presumed  that  it  was  done  in  the 
proper  manner  and  at  the  proper  time.  Of  course,  we  are  not 
even  intimating  that  appellant  would  be  allowed  to  go  out- 
side of  the  record  of  the  proceedings  and  by  extrinsic  evi- 
dence attack  the  validity  of  the  guardian's  sale. 

It  is  claimed  that  the  decree  of  distribution  in  the  estate 
of  Christina  Ames,  deceased,  mother  of  Felipe  Ames,  prede- 
cessor in  interest  of  this  appellant,  is  void  by  reason  of  a  want 
of  notice  of  the  hearing  at  the  time  the  decree  was  made. 
Upon  January  2,  1890,  the  final  account  and  petition  for 
distribution  in  the  estate  were  filed,  and  the  court  fixed  the 
eleventh  day  of  January  as  the  time  for  hearing  the  account 
and  petition,  and  ordered  ten  days'  notice  of  the  hearing  to 
be  given  by  posting.  Section  1634  of  the  Code  of  Civil  Pro- 
cedure provides  that  "notice  of  the  hearing  must  be  given  by 
posting  or  publication,  as  the  court  may  direct,  and  for  such 
time  as  may  be  ordered."  Here  it  was  impossible  to  post 
the  notice  of  the  hearing  for  ten  days,  for  only  nine  days  in- 
tervened prior  to  the  date  set  for  the  hearing.  But  in  view  of 
the  fact  that  the  statute  does  not  require  ten  days'  notice,  and 
that  it  rests  solely  with  the  court  to  fix  the  day  for  hearing 
and  the  tiilie  of  notice  to  be  given,  we  see  nothing  here  which 
renders  the  decree  of  distribution  void.  The  date  set  for  the 
hearing  must  control  when  an  inconsistency  is  presented  such 
as  we  see  before  us ;  and,  if  this  notice  were  posted  for  every 
day  prior  to  the  time  of  hearing  there  was  no  lack  of  juris- 
diction in  the  court  to  make  the  decree. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 
Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 
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[Sac.  No.  666.    Department  One.— July  27,  1899.] 

H.  D.  WRIGHT  et  al.,  Appellants,  v.  LAFAYETTE  EAST- 

LICK  et  al..  Respondents. 

New  Tbial — ^Misconduct  of  Jury — Ck)NVEBSATioiT,  Drinking  and 
Carousal  with  Parties. — ^The  misconduct  of  jurors  whose  concur- 
rence was  essential  to  the  verdict,  in  conversing  about  the  case  with 
parties  to  the  action,  and  in  drinking  and  carousing  with  one  of  the 
prevailing  parties,  is  such  misconduct  as  entitles  the  losing  parties 
to  a  new  trial,  irrespective  of  counter-affidavits  that  the  treating  of 
and  drinking  with  the  jurors  was  indulged  in  by  both  parties  to  the 
litigation,  and  that  their  verdict  was  uninfluenced  by  the  misconduct 
complained  of. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou County.  J.  S.  Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  F.  Farraher,  and  J.  H.  Magoffey,  for  Appellants. 

Gillis  &  Tapscott,  George  D.  Butler,  and  I.  A.  Reynolds, 
for  Respondents. 

VAN  DYKE,  J. — This  action  involves  a  contest  regarding 
a  line  dividing  mining  claims  in  Siskiyou  county.  The  trial 
was  by  jury,  and  the  verdict  and  judgment  for  the  defend- 
ants. The  appeal  is  from  the  judgment  and  from  an  order 
refusing  the  plaintiffs'  motion  for  a  new  trial.  Among  the 
grounds  of  the  motion  for  a  new  trial  is  the  alleged  miscon- 
duct of  the  jury.  And  this  is  pressed  on  the  appeal.  The 
misconduct  complained  of  relates  principally  to  the  jurors 
John  Neville  and  John  B.  Lowden,  the  former  of  whom  was 
elected  and  acted  as  foreman.  The  affidavits  produced  in 
support  of  the  motion  for  a  new  trial  show  that  during  the 
progress  of  the  trial  Neville  approached  the  plaintiff,  H.  D. 
Wright,  and  stated  to  him,  that  he,  Neville,  "was  going  to  do 
the  right  thing;  that  he  was  pretty  well  satisfied  who  the 
right  one  was,  and  that  he  was  a  pretty  good  talker,  and  could 
make  the  jury  see  things  in  the  right  light."  This  occurred 
just  prior  to  the  departure  of  Neville  from  Yreka  to  Mon- 
tague.   On  amving  at  Montague  he  told  James  M.  Davidson 
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a  witness  in  the  case,  and  John  T.  Bradley,  that  plaintiff 
Wright  had,  during  the  trial  of  the  case,  approached  him  and 
commenced  to  talk  with  him  about  the  said  cause,  and  that 
he  had  told  said  Wright  to  stop  talking  to  him  about  the 
case,  and  that  if  he  did  not  that  he  would  report  him  to  the 
court.  Said  Neville  also  stated  to  Charles  J.  Fry  during  the 
progress  of  the  trial  that  appellant  Wright  had  attempted  to 
talk  to  him  about  the  trial  for  the  purpose  of  influencing  him 
in  his  verdict.  The  affidavit  of  Wright  contradicts  point 
blank  this  statement  of  the  juror  Neville ;  and,  on  the  other 
hand,  it  is  stated  in  Wright's  affidavit  that  Neville  attempted 
to  approach  him  and  talk  about  the  case,  and  in  his  denials 
and  affirmative  statements  Wright  is  corroborated;  and  Ne- 
ville, in  his  counter-affidavit,  does  not  attempt  to  controvert 
or  impeach  Wright\s  affidavit. 

It  is  further  shown  by  the  affidavits  of  several  parties  that 
pending  the  trial,  and  on  New  Year's  eve,  Neville  attended  a 
dance  at  Hawkinsville,  some  two  and  one-half  miles  from 
Yreka,  in  company  with  W.  W.  Easthck,  one  of  the  defend- 
ants. They  went  together  in  the  same  conveyance  to  the 
dance,  and  returned  in  like  manner  to  Yreka.  During  the 
night  of  the  dance  at  Hawkinsville  they  drank  .and  got  drunk 
together;  were  "partners,"  and  frequently  walked  alone  from 
the  dancehall  to  the  saloon  and  appeared  to  be  quite  inti- 
mate. Just  prior  to  attending  this  dance  Neville  stated  to  one 
of  his  cojurors,  Elliott  R.  Taylor,  that  he,  Neville,  was  broke. 
On  the  day  after  John  Lowden,  who,  it  appears,  had  been  an 
intimate  associate  of  Neville  during  the  progress  of  the  trial, 
stated  to  juror  Taylor  that  Neville  had  made  "a  killing  of 
ninety-seven  dollars."  And  Neville,  on  his  return  from  the 
dance,  stated  to  juror  Taylor  that  he  'T:)lowed  in  a  deal  of 
money." 

Shortly  after  the  discharge  of  the  jury,  Neville  approach- 
ing defendant  Wallace  Eastlick,  with  whom  he  went  to  the 
Hawkinsville  dance,  said :  "Well,  old  man,  I  brought  in  a 
verdict  for  you  all  right."  And  juryman  Lowden  was  seen 
talking  to  the  defendant  Lafayette  Eastlick,  in  a  secreted 
place  in  the  rear  of  a  saloon.  Lowden  and  Neville  went  bug- 
gy-riding dm-ing  the  trial  and  one  Whipple,  a  nephew  of  de- 
fendants Eastlick,  held  the  team  while  they  took  a  drink; 
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and  they  also  drank  with  the  defendants  Eastlick,  and  vis- 
ited their  brother  together  while  they  were  both  drunk. 

The  counter-affidavits  go  to  show  that  juror  Neville,  aside 
from  his  intemperate  habits,  was  considered  a  good  man  and 
citizen,  and  that  the  treating  and  drinking  was  not  all  on  one 
side,  but  was  indulged  in  by  both  parties  to  the  litigation. 
The  conduct  of  these  two  jurors,  principally  foreman  Neville, 
visiting  saloons  and  going  to  dancehouses,  and  drinking  and 
carousing  with  parties  to  the  action,  is  not  controverted  by 
respondents'  counsel,  but  they  seek  to  extenuate  the  same. 
They  say:  "The  parties,  the  witnesses,  and  some  of  the  ju- 
rors were  miners;  they  were  away  from  home;  and  the  trial 
lasted  over  the  holidays;  and,  while  these  things  were  not 
to  be  encouraged,  still  all  that  is  shown  in  this  case  is  the  fol- 
lowing out  of  the  very  general  custom  throughout  the  min- 
ing districts,  and  we  think  no  one  who  is  at  all  familiar  with 
the  custom  of  miners  in  this  state  will  say  that  because  oue 
or  two  jurors  happened  to  be  present  and  joined  when  the 
crowd  was  invited  up  to  take  a  social  drink  during  the  holi- 
days that  the  verdict  was  tainted  thereby."  It  is  scarcely  to 
be  credited  that  such  misconduct  on  the  part  of  the  jurors,  as 
the  record  in  this  case  discloses,  is  but  following  out  the  cus- 
tom, either  general  or  local,  throughout  the  mining  district 
of  this  state.  If  there  were  such  a  custom,  surely  it  "would 
be  more  honored  in  the  breach  than  the  observance."  It  is 
to  be  presumed  that  when  jurymen  are  selected  and  sworn 
to  try  a  cause,  either  in  the  mining  or  other  districts  in  this 
state,  they  realize  the  obligation  of  their  oath,  and  their  duty 
as  good  citizens  toward  the  community,  and  act  accordingly. 
In  the  early  '60's  a  district  judge  in  this  state,  whose  district 
embraced  mining  counties,  was  impeached  on  the  ground, 
among  others,  that  during  the  trial  of  a  cause  he  left  the 
bench  and  visited  a  saloon  and  there  drank  and  caroused  with 
witnesses  and  the  parties,  or  one  of  the  parties.  If  a  judge 
may  not  do  these  things,  why  should  the  jury,  or  member  of 
the  jury,  be  allowed  to  do  so?  By  the  constitution  trial  by 
jury  is  secured  to  all,  and  the  judge  is  prohibited  from  charg- 
ing the  jury  with  respect  to  matters  of  fact;  and  by  the  law 
of  the  state  the  jury  "are  the  judges  of  the  effect  and  weight 
of  evidence."  (Code  Civ.  Proc,  sec.  2061.)  The  jury,  there- 
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fore,  while  engaged  in  the  trial  of  a  cause,  forms  a  very  im- 
portant part  of  the  tribunal.  A  ¥rrong  verdict,  resulting  from 
prejudice  or  misconduct  of  the  jury,  or  members  thereof,  is 
more  detrimental  to  a  party  Utigant  than  an  error  of  law 

committed  by  the  trial  judge ;  an  error  at  law  can  readily  be 
corrected  on  appeal,  whereas  if  the  testimony  appears  to  be 
substantially  conflicting  the  verdict  must  be  allowed  to  stand, 
although  resulting  from  secret  or  undiscovered  prejudice  or 
misconduct. 

It  goes  for  nothing  that  the  jurymen  in  this  case  say  that 
their  verdict  was  uninfluenced  by  the  misconduct  complained 
of.  As  said  in  People  v.  Stokes,  103  Cal.  196,  42  Am.  St 
Rep.  102 :  '^A  juror  is  not  allowed  to  say:  'I  acknowledge 
to  grave  misconduct;  I  received  evidence  without  the  presence 
of  the  court,  but  those  matters  had  no  influence  upon  my 
mind  when  casting  my  vote  in  the  jury-room.'  The  law,  in 
its  wisdom,  does  not  allow  a  juror  to  purge  himself  in  that 
way."  (See,  also,  People  v.  Azoff,  105  Cal.  632;  Woodward 
V.  Leavitt,  107  Mass.  466;  9  Am.  Rep.  49.)  The  verdict  in 
this  case  was  by  the  bare  constitutional  number  required  of 
nine  to  three,  and  the  result  might  have  been  different  if  it 
had  not  been  for  the  misconduct  complained  of.  However, 
as  said  in  Palmer  v.  Railway  Co.,  2  Idaho,  290 :  'It  is  not 
necessary  for  us  to  find  that  this  conduct  had  any  effect  upon 
the  verdict  in  order  to*  sustain  this  motion  for  a  new  trial. 
It  is  enough  to  say  that  it  is  calculated  to  do  so."  Again,  it  is 
said  in  McDaniels  v.  McDanieU,  40  Vt.  374,  94  Am.  Dec. 
408 :  ^There  is  no  practical  method  to  so  analyze  the  mental 
operations  of  the  jurors  as  to  determine  whether,  in  point  of 
fact,  the  verdict  would  have  been  the  same  if  the  trial  had 
been  conducted  as  both  parties  had  the  right  to  expect,  ac- 
cording to  law  and  upon  the  evidence  in  court.  The  oourt 
should  set  aside  the  verdict  in  justice  to  itself  as  well  as  to 
the  parties,  that  the  trial  may  be  conducted  fairly,  so  that  the 
verdict,  when  rendered,  may  be  entitled  to  the  respect  of  both 
parties  and  the  confidence  of  the  court."  Thompson  on 
Trials,  section  2564,  states  the  rule  as  follows:  "Where  the 
jury  has  been  treated,  fed,  or  entertained  by  the  successful 
party  or  his  counsel,  or  at  the  expense  of  either,  a  new  trial 
will,  in  nearly  all  cases,  be  granted.    This  rule  is,  by  most 

Digitized  by  LjOOQ IC 


Aug.  1899.]  People  v-  Castro.  521 

courts,  deemed  indispensably  necessary  to  preserve  the  in- 
tegrity of  juries;  it  being,  as  abready  stated,  a  rule  of  public 
policy,  it  will  be  enforced  without  reference  to  the  question 
whether  or  not  the  verdict  was  right." 

We  cannot  be  too  strict  in  guarding  trials  by  jury  from 
improper  influence.  This  strictness  is  necessary  to  give  due 
confidence  to  parties  in  the  results  of  their  causes ;  and  every- 
one ought  to  know  that  for  any,  even  the  least,  intermeddling 
with  jurors  a  verdict  will  be  set  aside.  (Knight  v.  Freeport, 
13  Mass.  218.) 

On  the  showing  made  in  this  cause  the  court  below  should 
have  granted  a  new  trial.  The  conclusion  we  have  arrived  at 
renders  it  unnecessary  to  consider  the  other  points  made  by 
the  appellants. 

Judgment  and  order  denying  a  new  trial  reversed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Crim.  Ko.  511.    Department  One.— Augnat  1  ,1890.] 

THE  PEOPLE,  Respondent  v.  ANDREAS  CASTRO,  Ap- 

pellant. 

Cbimii?al  Law — ^Evidx;etce — Confessions  of  Defendant — ^Inducement 
— BuBDEN  of  Pboof. — ^The  burden  is  on  the  proeecution  to  show  that 
oonfeasions  of  a  defendant  charged  with  crime  were  made  voluntar- 
ily and  without  previous  inducement;  and  where  it  appears  that  the 
defendant  at  first  denied  his  guilt,  and  afterward  confessed  to  the 
sheriff  under  improper  representations  and  inducements  held  out  to 
him,  it  must  be  shown  that  confessions  made  to  the  deputy  sheriff 
and  to  the  jailor  were  not  only  without  inducements  held  out  by 
them,  but  also  that  they  were  not  induced  by  those  held  out  to  him 
by  the  sheriff  in  order  to  justify  their  admissibility. 

Id. — SuFFicncNCY  of  Objections  to  Evidence— Motion  to  Stbikb  Out. 
— Where  the  court  refused  to  permit  the  defendant  to  show  that  con- 
fessions offered  in  evidence  were  made  under  promises  of  exemption 
from  a  heavy  penalty,  and  overruled  his  objection  that  the  state  must 
show  more  than  that  no  inducements  were  held  out  at  a  particular 
conversation,  such  rulings  and  exceptions  were  sufficient,  without 
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repetitioiii  to  cover  all  confessions  thereafter  offered,  and  to  justify 
a  motion  to  strike  out  all  evidence  of  confessions  to  varioua  persons 
not  shown  to  have  been  induced  by  representations  iidudi  wen 
proven  to  have  been  held  out  by  the  sheriff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.    W.  S.  Day,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  G.  Griffith,  and  C.  P.  Carrier,  for  Appellant 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

HAYNES,  C. — Appellant  was  tried  upon  an  information 
charging  him  with  having  stolen  a  cow,  was  found  guilty, 
and  sentenced  to  imprisonment  in  the  state's  prison  for  the 
term  of  ten  years. 

Mr.  Rice,  the  owner  of  the  cow,  testified  that  it  was  in  the 
pasture  on  the  25th  of  February,  1898,  and  on  the  26tli  he 
found  it  in  the  slaughter-pen  of  Metcalf  &  Gehl,  and  that  it 
was  taken  from  the  pasture  and  placed  in  the  pen  without 
his  permission. 

Mr.  Baker  testified  that  on  the  morning  of  the  26th  he 
went  to  the  pasture  and  found  that  the  fence  had  been  taken 
down,  his  cow  taken  out  and  the  fence  put  up  again,  and 
saw  the  tracks  of  three  cows  and  two  horses  which  he  followed 
to  said  slaughter-pen,  and  there  found  three  cows,  one  of 
which  was  his  and  one  Mr.  Rice's. 

At  this  stage  of  the  evidence  the  prosecution  called  Thomas 
B:  Hicks,  who  testified  that  he  was  the  jailer  of  the  county 
jail,  that  he  had  known  the  defendant  two  years,  and  saw  him 
at  the  jail  on  February  26th.  He  was  then  asked :  "Did  you 
hear  him  make  any  statement  in  regard  to  his  guilt  or  inno- 
cence in  this  matter?"  The  defendant  objected  to  the  ques- 
tion, "and  asked  leave  to  introduce  testimony  to  show  that 
the  admissions  sought  to  be  elicited  were  made  by  the  de- 
fendant under  promises  of  exemption,  and  that  a  lesser  pen- 
alty would  be  imposed  if  he  pleaded  guilty,  and  that  the  case 
was  a  foregone  one  against  him," 
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The  court  denied  the  motion,  and  the  defendant  excepted. 
The  witness  testified  that  the  conversation  was  had  in  the  dis- 
trict attorney's  office  a  short  time  after  the  defendant's  arrest. 
"There  were  two  conversations  at  which  I  was  present.  There 
were  four  of  ns  present  the  second  time,  Andreas  Castro,  Ed. 
Burke,  and  myself  and  my  father.  When  you  (the  district 
attorney)  took  him  to  your  office  you  simply  asked  him 
whether  he  did  or  not,  and  you  never  told  him  that  you  would 
help  him,  or  you  never  made  any  threat  to  him ;  you  asked 
him  two  or  three  times  if  he  did  the  deed,  and  he  set  back  in 
his  chair  and  kind  of  studied.  There  were  not  any  induce- 
ments held  out  to  him  to  answer.  Q.  Now,  what  did  he 
say  at  that  time?"  The  defendant  objected  to  the  question 
upon  the  ground  that  there  was  no  sufficient  basis  for  proving 
a  confession ;  that  he  was  imprisoned  and  under  duress,  and 
that  the  state  must  do  something  more  than  show  that  at  this 
particular  conversation  no  inducements  were  held  out  to  him. 
This  objection  was  overruled,  and  the  defendant  excepted. 
The  witness  then  testified:  "Mr.  Storke  then  asked  him  if 
he  knew  anything  about  this  cattle-stealing,  and  he  hung 
back.  No,  he  didn't  know;  and  finally  he  began  to  get  un- 
easy in  his  chair,  and  finally  says,  'Yes,  I  do ;  my  brother  and 
I  took  the  cows  and  drove  them  to  the  slaughterhouse.'  " 

Upon  cross-examination,  the  witness  testified  that  there  was 
a  conversation  with  the  defendant  at  the  jail  at  which  the 
witness*  father  (the  sheriff),  Mr.  Burke,  and  himself  were 
present ;  that  he  couldn't  say  positively  whether  it  was  within 
a  day  or  two  after  his  arrest. 

Mr.  Shoup,  the  deputy  sheriff  who  made  the  arrest,  but 
who  was  not  present  at  either  of  the  conversations  above  nar- 
rated, testified  that  on  the  day  of  the  arrest  the  defendant  de- 
nied the  charge;  that  afterward  he  had  another  conversation 
with  defendant,  but  did  not  fix  the  date  either  in  relation 
to  the  arrest  or  to  the  other  conversations  above  referred  to, 
further  than  that  it  was  a  few  days  afer  he  put  him  in  jail, 
and  was  "at  the  bars  of  the  jail."  The  witness  said:  "He 
commenced  talking  to  me  about  the  matter,  and  admitted 
that  he  and  his  brother  Frank  took  the  cows,  but  said  he 
made  his  brother  take  them,  made  his  brother  go  with  him. 
He  said  he  took  three  cows  out  of  SculPs  pasture  and  put  them 
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in  Metcalfe  slaughter-pen" ;  and  that  no  threats  or  induce- 
ments were  made  at  any  time  so  far  as  he  knew. 

Mr.  Burke,  one  of  the  persons  present  at  the  conversation 
in  the  district  attorney's  office,  and  who  acted  as  interpreter 
on  that  occasion,  was  called  by  the  prosecution,  and  testified 
that  no  inducements  or  threats  were  used  or  any  influence  ex- 
erted to  induce  the  defendant  to  make  any  confession.    Upon 
cross-examination  he  testified  as  follows:    "This  was  not  the 
first  time  that  I  acted  as  interpreter  with  the  defendant,  but 
it  was  the  first  and  only  time  with  the  district  attorney.    Be- 
fore that  I  had  acted  as  interpreter  for  Sheriff  Hicks  while 
he  talked  with  him  in  the  office  of  the  jail.    The  sheriff  and 
Tom  Hicks,  the  jailer,  were  there;  Mr.  Hicks,  the  sheritf, 
started  in  by  informing  the  defendant  that  he  had  a  bad 
case  against  him — had  a  sure  case  against  him — and  it  would 
be  best  for  him  to  make  a  clean  breast  of  the  whole  affair 
and  relate  all  the  circumstances  in  regard  to  it.  Of  course,  the 
defendant  argued  about  the  matter  to  some  extent.    At  first, 
he  stoutly  denied  having  anything  to  do  with  it,  and  then 
asked  the  sheriff  to  promise  him  to  help  him  out  of   the 
scrape,  do  all  he  could  for  him,  if  he  should  make  a   full 
confession  in  regard  to  it.    The  sheriff  assiired  him  that  he 
would  do  everything  in  his  power  to  help  him.    And,   in 
fact,  the  prisoner  went  to  such  an  extent  as  to  make  the  sher- 
iff shake  hands  with  him,  as  pledge  of  good  faith.     The 
promise  that  the  sheriff  made  to  him,  though,  was  in   this 
way:    He  said,  *I  may  be  able  to  induce  the  court  or  jury  to 
give  you  a  light  sentence — go  as  easy  as  possible  with  you' ; 
that  was  the  substance  of  it.    Of  course,  some  months  have 
elapsed  and  I  do  not  remember  very  well.    The  defendant 
made  no  admission  of  guilt  until  after  receiving  these  assur- 
ances.    The  defendant's  knowledge  of  English     is     very 
slight." 

Counsel  for  defendant  then  moved  "to  strike  out  the  evi- 
dence that  has  been  introduced  of  this  statement  made  by 
the  defendant,  the  evidence  of  T.  B.  Hicks  and  E.  M.  Burke, 
on  the  ground  that  the  statement  made  by  the  defendant,  as 
testified  to  by  those  witnesses,  was  involuntary  and  induced 
by  hopes  of  reward."  The  court  ruled  that  the  testimony  of 
the  confession  made  in  the  district  attorney's  office  be  ex- 
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eluded,  and  added :  "If  there  is  any  other  it  remains  in." 
''Mr.  Storke:  What  becomes  of  the  Shoup  testimony.  The 
Court:  Well,  this  motion  does  not  extend  to  that;  that  re- 
mains. Mr.  Griffiths :  We  covered  all  the  evidence  as  to  con- 
fessions, I  think.  The  Court :  I  did  not  so  understand  it. 
If  it  does  extend  to  that,  the  only  testimony  that  will  be  ex- 
cluded is  that  of  the  conversation  in  the  district  attorney's 
office,  the  other  remains.  If  your  motion  extends  to  that  por- 
tion of  it,  it  is  denied.  Mr.  Carrier:  We  except  to  the  ruling 
of  the  court  in  so  far  as  it  refers  to  the  Hicks  testimony  and 
the  Shoup  testimony." 

We  have  given  a  very  full  statement  from  the  record,  in 
view  of  respondent's  contention  that  proper  objections  were 
not  seasonably  made,  and  exceptions  taken.  This  conten- 
tion cannot  be  sustained.  Conceding  that  defendant's  re- 
quest to  be  permitted  to  show  that  the  alleged  confessions 
were  secured  through  promises  of  influence  in  his  behalf  was 
somewhat  premature,  it  does  not  appear  that  it  was  denied 
upon  that  ground,  and  counsel  doubtless  understood  the  rul- 
ing as  a  denial  of  his  right  to  make  such  showing;  but  be 
that  as  it  may,  when  the  witness,  who  was  then  testifying 
as  to  what  was  said  at  the  district  attorney's  office,  was  asked 
the  question,  "Now,  what  did  he  say  at  that  time?"  the  de- 
fendant objected,  and  among  the  grounds  of  objection  stated 
"that  the  state  must  do  something  more  than  show  that  at 
this  particular  conversation  no  inducements  were  held  out 
to  him."  That  objection  was  overruled,  and  an  exception 
taken.  These  two  objections  and  exceptions  were  sufficiently 
specific  to  advise  the  court  and  the  district  attorney  of  the 
points  made  by  the  defendant,  and  it  was  not  necessary  that 
they  should  be  repeated  upon  the  examination  of  subsequent 
witnesses  in  order  to  justify  his  motion,  afterward  made,  to 
strike  out  the  testimony  of  said  confessions.  The  colloquy 
between  the  court  and  counsel  after  the  ruling  upon  the  mo- 
tion to  strike  out  said  testimony  shows  that  counsel  for  de- 
fendant intended  their  motion  to  cover  all  the  testimony  as 
to  defendant's  confessions,  and  after  the  court  had  been  so 
informed  the  ruling,  was  repeated  with  the  statement  by  the 
court  that  if  the  motion  extended  to  other  confessions  than 
that  made  in  the  district  attorney's  office  it  is  denied  as  to 
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such  other  confessions,  and  that  ruling  was  excepted  to.    I 
think  it  does  not  sufficiently  appear  that  the  confession  made  ' 
to  Shoup  was  not  induced  by  prior  representations  and  in- 
ducements made  by  the  sheriff  to  justify  the  ruling  of  the 
court.    The  time  at  which  these  statements  were  made  docs 
not  appear,  but  it  does  appear  from  the  testimony  of  Mr. 
Burke  that  at  the  conversation  held  by  the  sheriff,  the  jailer 
Hicks,  and  the  witness  with  the  defendant,  prior  to  the  inter- 
view at  the  district  attorney's  office,  that  at  first  the  defend- 
ant "stoutly  denied  having  anything  to  do  with  it" ;  and  it 
is  not  reasonable  to  suppose  that  prior  to  that  time  he  had  vol- 
untarily and  without  solicitation  or  inducement  admitted 
to  another  officer  that  he  was  guilty.     The  burden  being 
upon  the  prosecution  to  show  that  the  confession  was  made 
voluntarily  and  without  inducement  on  the  part  of  the  offi- 
cer, the  condition  imposed  by  the  law  as  to  its  reception  was 
not  complied  with,  and  it  should  have  been  stricken  out. 

The  testimony  of  Mr.  Hicks  was  as  to  the  confession  made 
in  the  office  of  the  district  attorney,  and  was  therefore  ex- 
cluded ;  but  the  ruling  left  with  the  jury  evidence  that  a  con- 
fession of  guilt  was  made  to  the  sheriff,  the  jailer,  and  Mr. 
Burke  in  the  sheriff's  office  prior  to  the  confession  made  in 
the  district  attorney's  office,  though  the  latter  confession 
was  excluded  because  the  former  was  obtainea  by  improper 
representations,  as  clearly  appears  from  the  testimony  of  Mr. 
Burke. 

Appellant  discusses  some  instructions  requested  by  the  de- 
fendant to  be  given  to  the  jury,  but  in  view  of  what  has  been 
said  they  need  not  be  specially  noticed. 

I  advise  that  the  judgment  be  reversed  and  the  cause  re- 
manded. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 
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[a  F.  No.  1816.    In  Banlc^-August  4,  1899.] 
FRED  H.  DAY,  Petitioner,  v.  S.  0.  GUNNING,  Respondent. 

KLGcnoir  Contest— Appeal  from  Judgment — Stat  or  Pbooeedings — 
BIandaicus. — ^Upon  appeal  from  a  judgment  rendered  in  favor  of  the 
contestant  in  an  election  contest,  the  giving  of  the  three  hundred  dol- 
lar bond  operates  as  a  stay  of  proceedings ;  and  mandamus  will  not 
lie  to  compel  the  defendant,  who,  prior  to  the  judgment,  entered 
upon  the  discharge  of  the  duties  of  the  office  under  his  certificate  of 
election,  to  admit  the  contestant  to  the  use  and  enjoyment  of  the 
office 

Id. — Judgment — ^Unlawful  Holding  of  Office — Quo  Wabbanto — Ck)N- 
STRUonoN  of  Code. — ^The  judgment  in  an  election  contest  cannot 
properly  adjudge  that  the  defendant  is  unlawfully  holding  the  of- 
fice; and  the  provision  of  section  949  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  an  appeal  does  not  stay  proceedings 
where  the  judgment  "adjudges  the  defendant  guilty  of  usurping  or 
intruding  into,  or  unlawfully  holding  public  office,"  et  cetera,  ap- 
plies only  to  the  judgment  in  an  action  of  quo  wamMto,  or  for 
the  usurpation  of  office,  and  not  to  any  judgment  proper  to  be  en- 
tered in  an  election  contest. 

APPLICATION  in  the  Supreme  Court  for  writ  of  mandate 
to  compel  the  respondent  to  admit  the  petitioner  to  office, 
pending  an  appeal  from  a  judgment  rendered  in  favor  of  the 
petitioner  in  an  election  contest  against  the  respondent  in 
the  Superior  Court  of  Yuba  County.    E.  A.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  T.  Phipps,  for  Petitioner. 

W.  H.  Carlin,  and  J.  E.  Ebert,  for  Respondent. 

IIENSHAW,  J. — An  alternative  writ  of  mandate  was  is- 
sued from  this  court,  directed  to  the  respondent,  and  ordering 
him  to  admit  petitioner  to  the  use  and  enjoyment  of  the 
office  of  auditor  and  recorder  of  the  county  of  Yuba,  or  to 
show  cause  why  he  does  not  do  so.  At  the  hearing  upon  the 
return  it  was  made  to  appear  that  at  the  general  election  held 
in  1898  the  petitioner  and  the  respondent  were  opposing  can- 
didates for  the  office  of  auditor  and  recorder  of  Yuba  county. 
In  due  time  the  board  of  supervisors  canvassed  the  vote  cast  at 
the  election,  and  declaring  Gunning  to  have  been  electe4  to  the 
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office.  A  certificate  of  election  was  issued  to  him  accordingly. 
Within  the  time  contemplated  by  law  the  petitioner  instituted 
a  contest  of  the  election  under  the  provisions  of  title  2,  part  3, 
of  the  Code  of  Civil  Procedure.  The  contest  was  heard  in  the 
superior  court,  the  votes  were  counted,  and  as  a  result  the 
court  gave  its  judgment  that  the  contestor,  the  petitioner 
herein,  was  duly  elected  to  the  office,  and  "that  said  defendant 
and  respondent  is  unlawfully  holding  said  office;  that  the 
certificate  of  election  to  said  office  heretofore  issued  to  said 
respondent  for  said  office  is  hereby  revoked,  annulled,  set 
aside,  and  canceled ;  that  the  clerk  of  the  said  county  of  Yuba 
is  ordered  to  issue  to  said  Fred  H.  Day  a  certificate  of  election 
to  said  office,  and  that  upon  properly  qualifying  said  Fred 
H.  Day  be  let  into  pospesr^ion  of  said  office."  Thereafter,  and 
within  ten  days  of  the  date  of  the  judgment.  Gunning  ap- 
pealed to  this  court,  giving  the  ordinary  three-hundrod-^ollar 
bond  upon  appeal.  Between  the  date  of  the  institution  of  the 
election  contest  and  the  date  of  the  judgment  therein  the 
term  of  the  auditor-elect  commenced.  By  virtue  of  his  cer- 
tificate of  election  Gunning  entered  the  office  and  discharged 
its  duties.  lie  was  so  in  possession  and  so  discharging  its 
duties  at  the  time  when  the  judgment  was  rendered  against 
him  in  the  election  contest.  After  that  judgment  Day  duly 
qualified  and  made  demand  upon  Gunning  to  be  let  into 
possession  of  the  office,  with  which  demand  Gunning  refused 
to  comply. 

Under  these  facts  it  is  seen  that  the  legal  question  presented 
is  the  single  one,  namely:  Whether  an  appeal  from  a  judg- 
ment such  as  this  operates  as  a  supersedeas.  Generally  speak- 
ing, an  appeal  to  this  court,  accompanied  by  the  three-hun- 
dred-dollar undertaking,  stays  the  execution  of  the  judg- 
ment, excepting  judgments  in  certain  enumerated  kinds  of 
cases.  As  an  appeal  in  contested  election  cases  is  accorded 
to  either  party  under  section  1126  of  the  Code  of  Civil  Pro- 
cedure it  must  follow  that  unless  the  judgment  which  the 
court  is  authorized  to  enter  in  such  a  case  belongs  to  one  or 
another  of  the  excepted  classes,  the  appeal  does  operate  to  stay 
its  enforcement.  Section  949  of  the  Code  of  Civil  Procedure 
provides  that  the  perfecting  of  an  appeal  stays  proceedings  in 
the  court  below  upon  the  judgment,  excepting  where  the 


Aug.  1899.]  Day  v.  Gunkikg.  529 

judgment  "adjudges  the  defendant  guilty  of  usurping  or  in- . 
truding  into  or  unlawfully  holding  public  office,  civil  or  mil- 
itary, within  this  state."    It  is  contended  by  petitioner  that 
the  judgment  in  this  case  is  one  declaring  that  the  contestee 
unlawfully  holds  a  public  office,  and  that,  therefore,  the 
perfection  of  the  appeal  does  not  stay  the  enforcement  of  the 
judgment.    But  it  would  not  matter  that  the  judgment  so  de- 
clared, unless  it  were  mthin  the  power  of  the  court  in  this 
proceeding  to  pronounce  such  a  judgment.    This  is  an  action 
to  contest  an  election,  the  judgment  in  which  may  be  one  of 
three — ^a  judgment  of  dismissal,  a  judgment  setting  aside  and 
annulling  the  election,  or  a  judgment  declaring  that  the  con- 
testee or  some  other  person  has  received  the  highest  number 
of  legal  votes,  and  is,  therefore,  elected.    It  was  this  last  kind 
of  judgment  which  the  court  gave,  but  it  added  to  it  the  un- 
authorized declaration  that  the  contestee  was  unlawfully  hold- 
ing office.    Such  a  judicial  declaration  is  appropriate  to  the 
action  of  quo  warranto',  or  usurpation  of  office,  which  is  an 
entirely  distinct  proceeding  from  the  one  which  was  here  em- 
ployed.   Section  803  of  the  Code  of  Civil  Procedure  author- 
izes the  commencement  of  an  action  against  any  person  who 
"usurps,  intrudes  unto,  or  unlawfully  holds  or  exercises  any 
public  office,  civil  or  miUtary,  or  any  franchise  within  this 
state/'    This  language  is  identical  with  that  above  quoted 
from  section  949  of  the  same  code,  and  it  is  quite  apparent 
upon  the  reading  of  the  two  sections  that  it  is  to  such  a  judg- 
ment in  quo  warranto,  or  for  usurpation  of  office,  that  section 
949  has  reference.    Within  the  reading  of  those  sections  it 
cannot  be  said  that  the  respondent  is  unlawfully  holding  his 
office.    Assuredly,  he  entered  upon  it  lawfully  by  virtue  of 
his  certificate  of  election.    If,  by  matters  arising  after  his 
incumbency,  he  has  lost  the  right  to  retain  the  office,  still  it 
cannot  be  adjudged  in  this  proceeding  that  he  is  usurping, 
or  intruding,  or  unlawfully  holding  office,  within  the  intent 
and  meaning  of  section  949.    In  this  respect  the  case  would 
be  parallel  with  that  of  Covan^bias  v.  Supervisors,  52  Cal. 
622.    See,  also,  Morton  v.  Broderick,  118  Cal.  474.)    More- 
over, having  regard  to  the  nature  of  the  proceeding  upon  con- 
tested elections^  it  will  be  observed  that  it  is  designed  as 
CXXV.    CAt.— 34. 
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speedily  as  may  be  to  determine  the  question :  1.  Whether  a 
given  election  was  legally  held;  and,  2.  To  decide  which  of 
two  or  more  opposing  candidates  has  been  legally  chosen  to 
office.  No  question  of  usurpation,  of  unlawfully  intruding, 
or  of  illegal  holding,  enters  into  this  consideration.  Indeed, 
the  time  limited  for  the  commencement  of  such  a  contest, 
and  the  requirement  that  the  court  shall  sit  in  special  session 
to  hear  and  determine  it,  indicate  that  it  was  the  purpose  of 
the  law  that  a  judgment  should  be  rendered  bel'ore  the  term 
of  office  actually  commenced.  It  is  by  chance,  in  this  case, 
that  the  hearing  continued  after  the  commencement  of  the 
term,  and  that  the  determination  was  reached  when  one  of 
the  candidates  had  been  inducted  into  office  by  virtue  of  his 
certificate.  But  this  circumstance  does  not  change  the  form 
of  the  proceeding  or  authorize  the  entry  of  a  judgment  not 
provided  for  therein.  It  might  be  a  wise  provision  of  the  law 
to  declare  that  in  such  contests  the  successful  party  shall,  by 
virtue  of  the  judgment  of  the  trial  court,  be  immediately  let 
into  possession  of  the  office.  In  some  states  will  be  found  that 
or  similar  provisions.  There  is  none  such  upon  our  own 
books,  and  in  the  present  condition  of  the  law  it  must  be 
held  that  the  perfecting  of  the  appeal  by  the  party  aggrieved, 
ipso  facto,  operates  as  a  supersedeas. 

The  application  for  the  writ  is  therefore  denied. 

Temple,  J.,  Harrison,  J.,  Garoutte,  J.,  and  Van  Dyke,  J., 

concurred. 


[8.  F.  No.  1028.    Department  Two— August  7,  1899.] 

W.  H.  HAMILTON,  Respondent,  v.  P.  M,  SMITH,  Appel- 
lant. 

Lease— AonoN  roE  Rent— Recoupment  fob  Misbepbesentations — ^En- 
DENCB  of  Damage — Findings. — In  an  action  for  a  balance  of  unpaid 
rent  upon  a  lease  of  a  house,  where  recoupment  of  damages  was 
claimed  on  account  of  misrepresentations  as  to  the  capacity  of  the 
house  which  induced  the  defendants  to  execute  the  lease,  and  the 
only  evidence  tending  to  show  damage  was  the  payment  of  a  sum 
for  additional  rooms,  which  sum  was  remitted  from  the  judgment  on 
motion  for  a  new  trial,  they  are  not  injured  by  erroneous  findings 
of  fact  on  the  question  of  damages,  and  cannot  claim  an  additional 
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allowance  for  the  difference  in  rental  value  of  such  a  house  as  it  was 
represented  to  be,  and  such  as  in  fact  it  was,  there  being  no  eyi- 
denoe  to  show  such  difference  beyond  the  payment  made  for  other 
rooms. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial.  F.  B. 
Ogden,  Judge. 

Under  the  lease  sued  upon  the  lessee  was  obligated  to  pay 
thirty-two  dollars  per  day  for  the  rent  of  a  house  on  Rosalie 
Court,  Chicago,  for  the  month  of  May,  1893,  and  four  dollars 
per  day  for  each  room  retained  thereafter  in  June.  The  sum 
of  five  hundred  dollars  was  to  be  paid  April  1st,  the  date  of 
the  execution  of  the  lease,  and  the  remaining  four  hundred 
and  ninety-two  dollars  for  the  month  of  May  was  to  be  paid 
May  15, 1893.  The  action  was  for  an  unpaid  balance  of  rent 
for  May  in  the  sum  of  four  himdred  and  fifty-seven  dollars 
and  eighty-five  cents,  and  for  twenty  dollars  for  the  use  of 
a  piano  during  that  month.  The  defendant  pleaded  that, 
relying  wholly  upon  the  statements  of  the  lessors,  he  was  in- 
duced to  execute  the  lease  by  their  false  and  fraudulent  rep- 
resentations that  the  house  contained  eight  bedrooms,  be- 
sides a  parlor,  diningroom,  and  kitchen,  whereas  it  contained 
four  bedrooms  only;  that  the  accommodations  were  insuf- 
ficient for  his  family,  and  he  was  obliged  to  secure  other 
apartments ;  that  a  house  in  that  locality  was  worth  four  dol- 
lars per  day  for  each  and  every  bedroom  during  said  term ; 
and  that  plaintiff  had  been  damaged  in  the  sum  of  four  hun- 
dred and  seventy-seven  dollars  and  eighty-five  cents,  for 
which  judgment  was  asked.  Further  facts  are  stated  in  the 
opinion  of  the  court. 

Chickering,  Thomas  &  Gregory,  for  Appellant. 

The  finding  against  the  allegations  of  the  answer  is  con- 
trary to  the  evidence.  The  finding  against  an  intent  to  de- 
fraud the  defendant  is  immaterial.  The  representations  be- 
ing material  and  false,  were  fraudulent  as  matter  of  law, 
without  regard  to  intent.  (Civ.  Code,  sec:  1572,  subd.  2  ;Bank 
of  Woodland  v.  Hiatt,  58  Cal.  234 ;  Groppengiesaer  v.  Lake, 
103  Cal.  37.)  The  defendant  had  the  election  either  to 
rescind,  or  to  take  possession  under  the  lease,  and  recoup  the 
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damages  suffered  from  the  fraud  in  obtaining  the  lease  in 
an  action  for  the  rent.  (Whitney  v.  Allaire,  4  Denio,  554; 
Holton  V.  Noble,  83  Cal.  7;  Barr  v.  Kimball,  43  Neb.  766; 
2  Pomeroy's  Equity  Jurisprudence,  sec.  872 ;  Miller  v.  Barber, 
66  N.  Y.  558;  Foulk  v,  Eckert,  61  111.  318;  Buena  Vuta  Co. 
V.  Tuohy,  107  Cal.  243;  Bancroft  v.  Bancroft,  110  Cal.  374; 
Bigelow  on  Frauds,  sec.  184.)  The  representations  need  not 
have  been  inserted  in  the  lease.  (Newman  v.  Smith,  77  Cal. 
22.)  The  judgment  should  be  reversed  for  want  of  a  finding 
upon  the  amount  of  damage.  The  measure  of  damages  is  the 
difference  between  the  value  of  the  premises  represented  and 
the  premises  actually  occupied.  (Hadley  v,  Blaxendale,  9 
Ex.  341 ;  Townsend  v.  Nickerson  Wharf  Co,,  117  Ma%.  501 ; 
Trull  V.  Granger,  8  N.  Y.  115 ;  Woodhull  v,  Rosenthal,  61  N. 
Y.  394 ;  Taylor  on  Landlord  and  Tenant,  sec.  177.)  The  dif- 
ference in  value  as  shown  by  the  lease  and  the  testimony  was 
four  dollars  per  day  for  each  bedroom  lacking. 

John  C.  Hughes,  for  Respondent. 

The  representations  were  not  fraudulent  in  law,  the  lessors 
not  having  had  reason  to  believe  them  untrue,  and  not  having 
intended  to  deceive.     (Hanscom  v.  Drullard,  79  Cal.  234 
Davidson  v,  Jordan,  47  Cal.  351 ;  Daley  v.  Quick,  99  Cal.  179 
Kountze  v.  Kennedy,  147  N.  Y.  124;  49  Am.  St.  Rep.  651 
Nash  V,  Minnesota  etc,  Co,,  159  Mass.  437.)   The  only  meas- 
ure of  damages  is  the  actual  pecuniary  loss  suffered.    (Holf^  v 
V.  Noble,  83  Cal.  7;  Hanscom  v,  Drullard,  supra.)  Defeuu.... 
has  already  received  credit  for  more  damages  than  he  is  justly 
entitled  to  under  the  evidence,  and  he  is  entitled  to  nothing 
further. 

TEMPLE,  J. — This  action  was  brought  to  recover  a  bal- 
ance due  on  a  lease.  The  defense  is  fraud  in  procuring  the 
lease.  Defendant  rented  a  house  from  plaintiff's  assignors,  in 
Chicago,  for  one  month  during  the  World's  Fair.  Defendant 
was  a  resident  of  Oakland,  where  the  lease  was  entered  into. 
He  had  never  seen  the  house,  as  the  lessors  knew,  but  relied 
solely  upon  their  representations.  They  represented  that  it 
contained  eight  bedrooms.    Defendant  avers  that  in  fact  there 
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were  but  four  bedrooms.  He  found  it  difficult  or  impossible 
to  get  other  accommodations  for  his  family  in  Chicago  at 
that  time,  and  so  did  put  up  with  the  house  he  had  rented. 
Beds  were  placed  in  the  parlor  and  diningroom,  and,  al- 
though put  to  much  inconvenience,  the  house  was  made  to 
answer  his  purpose.  His  lease  was  in  writing,  and  in  it  no 
mention  is  made  of  any  bedrooms.  It  is  not  charged  that 
there  was  any  violation  of  its  terms,  but  defendant  seeks 
to  recoup  for  damages  for  the  false  representations  by  which 
he  was  induced  to  enter  into  the  contract.  The  court  found 
that  the  plaintiff's  assignors  did  represent  that  there  were 
eight  bedrooms,  but  finds  that  the  representation  was  not 
fraudulent.  In  fact,  it  was  foimd  that  there  were  eight  bed- 
rooms, for  it  is  found  that  all  the  other  allegations  of  the 
answer,  except  as  to  the  representations  regarding  the  num- 
ber of  the  bedrooms  were  untrue.  The  appeal  is  from  the 
judgment  and  from  the  refusal  of  a  new  trial. 

Appellant  contends,  and  the  contention  is  well  founded, 
that  as  to  some  of  the  allegations  the  finding  is  against  the 
evidence.  But  if  all  had  been  found  for  the  defendant  he 
could  not  have  had  judgment  allowing  a  recoupment  for 
more  than  seventy-five  dollars,  and  as  a  condition  for  re- 
fusing a  new  trial  plaintiff  was  required  to  and  did  remit 
that  amount  from  his  judgment.  This  was  all  the  damages 
he  attempted  to  prove. 

He  now  says  he  was  entitled  to  the  difference  in  the  rental 
value  of  such  a  house  as  they  represented  it  to  be,  and  such  as 
it  in  fact  was.  But,  conceding  that  rule,  there  was  no  evi- 
dence even  tending  to  show  the  difference.  His  inconven- 
ience is  uot  shown  to  have  cost  him  anything  except  the 
seventy-five  dollars  which  he  paid  for  other  rooms. 

It  appears,  therefore,  that  he  is  not  injured  by  the  erro- 
neous findings  of  fact. 

Order  and  judgment  afitened. 

Henshaw;  J.^  and  McFarland^  J.^  concurred. 
Hearing  in  Bank  denied. 
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[S.  F.  No.  1208.    Department  Two.— August  7,  1809.] 

CITY  AND  COUNTY  OF  SAN  FRANCISCO,  Respondent, 
V.  HONORA  SHARP,  AppeUant. 

Statutobt  Ck)N8TiKucnov. — ^A  statute  relied  upon  as  conferring  rights 
'  to  a  goYemmental  gratuity  is  to  be  strictly  construed. 

Sah  Fbakgisoo  "Hospitai.  Lot" — ^Dedication  to  Public  Use — Obiginal 
PossESSOB  NOT  ENTITLED  TO  GoHFBNSATiON. — One  claiming  under  an 
original  possessor  of  pueblo  land  which  was  more  than  one-twen- 
tieth part  of  the  lot  designated  on  the  Van  Ness  map  as  a  "hospital 
lot,"  and  which  was  dedicated  to  public  use  under  the  ordinances 
ratified  by  the  act  of  March  11,  1868,  and  the  confirmatory  act  of 
Congress  of  July  1,  1864,  has  no  title  or  estate  in  the  lot  which 
could  be  asserted  against  the  United  States,  the  state  or  the  dty. 
and  is  not  entitled  under  section  6  of  the  Van  Ness  ordinance  to  any 
compensation  as  a  condition  precedent  to  the  quieting  of  the  title 
of  the  city  to  such  "hospital  lot." 

Id. — ^Tebms  of  Obdinangb  No.  822  Sufebseded  bt  Ratification  of  Van 
Ness  Map. — The  terms  of  section  6  of  the  Van  Ness  ordinance  were 
superseded  so  far  as  inconsistent  with  the  Van  Ness  map  showing 
the  reservation  of  lots,  blocks,  and  squares  for  public  use,  and  with 
the  order  adopting  said  map,  and  the  legislative  ratification  there- 
of, which  operated  immediately  to  dedicate  the  lots  to  public  use. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisoo.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Rodgers  &  Paterson,  and  William  B.  Sharp,  for  Appellant. 

By  the  ratification  of  order  No.  822,  by  the  act  of  1858, 
appellant  became  a  beneficiary  entitled  to  compensation  un- 
der section  6  of  that  order.  The  intention  of  the  legislature 
expressed  upon  the  face  of  the  ratification  must  prevail.  (San 
Francisco  v.  Mooney,  106  Cal.  588.)  The  ratification  was 
for  the  benefit  of  lot  claimants,  as  well  as  for  public  uses. 
{Knight  v.  United  States  Land  Asm,,  142  U.  S.  161;  Palmer 
V.  Low,  98  U.  S.  1;  San  Francisco  v.  Le  Roy,  138  U.  S.  656; 
San  Francisco  v.  Canavan,  42  Cal.  555;  Baker  v.  Brickell, 
87  Cal.  333.) 

Harry  T.  Creswell,  City  and  County  Attorney,  and  Gaii- 
lard  Stoney,  Assistant,  for  Respondent. 
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The  title  to  the  public  squares  never  did  vest  in  the  posses- 
sors ;  the  city  simply  reserved  what  was  her  own,  and  it  was 
a  matter  of  no  consequence  that  she  took  more  than  one- 
twentieth  of  the  land  in  the  possession  of  any  one  person 
without  compensation,  as  such  person  had  nothing  for  which 
compensation  could  be  exacted.  (Sawyer  v.  San  Francisco, 
50  Cal.  S70  ;Hoadley  v.  San  Francisco,  70  Cal.  324;  Hoadley 
V.  San  Francisco,  50  CaL  272 ;  Board  of  Education  v.  Martin, 
92  Cal.  217 ;  San  Francisco  v.  Mooney,  106  Cal.  586;  Hoadley 
V.  San  Francisco,  124  U.  S.  645;  People  v.  Holladay,  68  Cal. 
439.) 

BRITT,  C. — Action  by  the  city  and  county  of  San  Fran- 
cisco to  quiet  title  to  the  tract  of  lana  which  was  designated 
on  the  Van  Ness  map  of  1856  as  a  ''hospital  lot/'  and  which 
was  originally  part  of  the  pueblo  lands  of  the  city  within 
the  corporate  limits  as  defined  by  the  act  of  April  15,  1851. 
Such  tract  was  within  the  scope  of  ordinance  No.  822  of  the 
common  council  of  the  city  approved  June  20,  1855 — ^the 
Van  Ness  ordinance,  and  the  other  ordinances  following  there- 
on, relating  to  the  disposition  of  said  pueblo  lands,  all  of 
which  were  ratified  in  terms  by  the  act  of  the  state  legis- 
lature approved  March  11, 1858.  (Stats.  1858,  p.  52.)  De- 
fendant has  possession  of  a  portion  of  said  tract,  and  the 
possession  so  held  by  her  is  continuous  with  that  of  her  pre- 
decessors in  interest,  beginning  at  a  time  prior  to  January 
1,  1855.  The  court  below  rendered  judgment  declaring 
that  plaintiff  is  the  owner  of  the  land  in  suit  "in  trust  for 
the  use  and  benefit  of  the  people  of  the  state  of  California, 
and  the  inhabitants  of  the  city  and  county  of  San  Francisco, 
for  the  purposes  of  a  public  hospital" ;  and  that  defendant 
has  no  right  or  interest  in  any  part  of  the  same. 

On  appeal,  defendant  abandons  sundry  of  the  defenses  set 
up  in  her  answer,  and  admits  that  as  a  result  of  the  legisla- 
tion above  referr^  to,  and  the  confirmatory  act  of  Congress 
of  July  1,  1864,  the  said  lot  was  dedicated  to  public  use  for 
purposes  of  a  hospital ;  but  she  claims,  as  we  understand  the 
argument,  that  she  is  entitled  to  occupy  the  part  thereof  in 
her  possession  as  aforesaid  until  the  city  shall  pay  to  her  the 
value  of  the  same— foimd  by  the  court  to  be  the  sum  of 
8«ventv-five  thousand  dollMS — and  that  the  judgment  was 
^       ■  joogle 
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erroneous  in  not  requiring  the  dty  to  compensate  her  to  the 
amount  of  such  value  as  a  condition  precedent  to  quieting 
its  title  against  her. 

The  several  ordinances  mentioned  are  cited  at  length  in 
the  said  act  of  1868;  and  the  steps  taken  by  the  common 
council  of  the  city  and  the  commission  appointed  by  it,  for 
the  selection  of  public  grounds  to  be  reserved  from  the 
general  granting  provisions  of  ordinance  No.  822,  have  been 
described  in  a  number  of  cases  involving  the  effect  thereof 
as  ratified  by  the  legislature,  and  need  not  be  here  rehearsed 
(See  Hoadley  v.  San  Francisco,  50  Cal.  265;  124  U.  S.  639; 
Sawyer  v.  San  Francisco,  50  Cal.  370;  Board  of  Education 
V,  Martin,  92  Cal.  209.)  The  claim  of  the  defendant  to 
pecuniary  compensation,  as  above  stated  rests  on  the  pro- 
vision of  section  6  of  ordinance  No.  822  that  "the  dty  shall 
not,  without  due  compensation,  occupy  for  the  purposes 
mentioned  in  this  section"  (which  included  sites  for  hos- 
pitals) !'more  than  one-twentieth  part  of  the  land  in  the 
possession  of  any  one  person."  The  court  found  that  at  the 
time  the  said  hospital  lot  was  selected  and  dedicated  to  pub- 
lic use  the  portion  of  the  same  then  in  the  possession  of 
defendant's  said  predecessors  in  interest  "comprised  more 
than  one-twentieth  of  the  lands  in  their  possession  between 
January  1st  and  June  20, 1856." 

Since  the  persons  through  whom  defendant  claims  had  no 
estate  in  the  land  which  they  could  assert  against  the  United 
States,  the  state  of  California,  or  the  city,  they  were  equally 
without  legal  right  to  be  paid  for  the  same  when  by  ap- 
propriate legislation  it  was  dedicated  to  public  uses  in  charge 
of  the  city;  the  claim  now  made  is  therefore  to  a  govern- 
mental gratuity,  and  the  statute  under  which  it  is  advanced 
— the  act  of  March  11,  1858 — is  to  be  construed  strictly 
against  the  pretensions  of  the  claimant;  ambiguities  therein, 
if  any,  are  to  be  resolved  against  the  demand.  {Oakland  v. 
Oakland  Water  Front  Co.,  118  Cal.  160.)  Three  ordinances 
were  ratified  by  the  act  of  1858.  Section  6  of  the  first — No. 
822 — contained  several  restrictions  on  the  power  to  reserve 
lots  for  public  uses ;  thus,  it  was  declared  that  public  squares 
or  parks  "shall  not  embrace  more  than  one  block,  corres- 
ponding in  size  to  the  adjoining  blocks" ;  also  that  the  selec- 
tion of  lota  to  be  reserved  "shall  be  made  within  six  months 
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from  the  time  of  the  passage  of  this  ordinance'' ;  and  that 
the  city  should  not  occupy  more  than  one-twentieth  part 
of  the  land  in  the  possession  of  any  one  person  "without  due 
compensation."  But  it  is  perfectly  clear  that  the  third  of 
said  series  of  ordinances — ^the  order  of  October  16,  1856, 
adopting  the  Van  Ness  map — was  passed  in  utter  disregard 
of  the  said  restrictions  of  ordinance  No.  822,  relating  to  the 
time  limit  for  the  selection  of  the  reserved  lands  and  relat- 
ing to  the  size  of  the  parks;  for  such  limit  of  time  expired 
December  20,  1855,  not  having  been  previously  extended, 
and  the  Van  Ness  map  showing  the  selections  made  by  the 
commissioners  was  not  reported  to  the  common  council  until 
April  19,  1856;  while  the  public  squares  shown  on  the  map 
and  dedicated  by  its  adoption  included  in  most  instances 
four  blocks,  instead  of  one  as  provided  by  ordinance  No. 
822.  These  departures  from  the  original  scheme  have  been 
held  to  afifect  in  no  wise  the  dedication  of  the  reserved 
grounds.  (San  Francisco  v.  Mooney,  106  Cal.  586,  and 
cases  cited.)    The  language  of  the  order  of  October  16, 1856, 

was  that  the  Van  Ness  map  be  adopted  "in  respect  to 

the  reservation  of  squares  and  lots  for  public  purposes" ;  by 
the  ratification  of  this  order  in  the  statute  of  1858  it  ac- 
quired the  force  of  law,  and  operated  immediately  to  dedicate 
the  lots  to  public  use.  {Hoadley  v.  San  Francisco,  swpra,) 
Since,  therefore,  the  order  of  October  16  had,  and  was  ob- 
viously intended  to  have,  this  effect,  notwithstanding  that 
it  ignored  some  of  the  most  important  of  the  conditions 
which,  by  the  terms  of  ordinance  No.  822,  hampered  the  right 
of  the  city  to  reserve  land  for  its  own  purposes,  it  is  a  very 
natural  inference  that  it  was  meant  to  disregard  also  the 
provision  by  which  the  city  was  to  be  required  to  pay  the 
possessors  of  the  lots  dedicated  for  something  they  did  net 
own,  viz.,  the  right  to  occupy  the  same.  If  this  is  not  so  we 
should  have  the  anomaly  of  land  completely  dedicated  io 
public  uses,  which  yet  the  public  cannot  use  without  pay- 
ing its  value  to  persons  who  have  no  title  or  e-state  in  the  land 
itself.  While  such  a  condition  might  possibly  be  created  by 
statute,  all  intendments  in  the  construction  of  the  act  of 
1868  should,  for  reasons  already  stated,  be  indulged  against 
it. 
The  effect  of  the  analogies  above  suggested  is  sought  to  be 
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avoided  on  the  ground  that  section  6  of  ordinance  No.  822 
did  not  forbid  the  dty  to  take  more  than  one-twentieth  of 
the  land  possessed  by  any  one  person,  but,  on  the  contrary, 
contemplated  that  more  might  be  taken  upon  making  com- 
pensation to  the  occupants,  and  that  accordingly  the  actual 
dedication  of  more  than  one-twentieth  of  the  lands  pi^aessed 
by  defendant's  grantors  shows  no  intent  not  to  pay  for  it. 
This  is  hardly  a  sufficient  answer;  the  question  in  one  case 
(for  example)  is  whether  the  legislature  intended  to  dedi- 
cate finally  land  which  by  the  terms  of  said  section  6  was 
not  subject  to  reservation  at  all;  in  the  other  (the  case  here), 
whether  it  intended  to  dedicate  finally  land  which  the  same 
section  forbade  to  be  occupied — certainly  an  indispensable 
step  in  any  effectual  dedication  to  public  use — without  pay- 
ing the  value  to  the  possessors.  It  seems  to  us  that  the  pres- 
ent and  complete  dedication  contemplated  by  the  order  of 
October  16,  1856,  confirmed  by  the  statute  of  1858,  was  in- 
consistent alike  with  all  the  restrictions  of  said  section  6. 
(See  Sawyer  v.  San  Francisco,  50  Cal.  370;  Holladay  v. 
San  Francisco,  124  Cal.  352.)  The  present  decision  might, 
perhaps,  be  rested  on  the  authority  of  Sawyer's  case  just 
cited;  but  defendant  characterizes  the  view  there  expressed 
touching  the  present  subject  as  dictum  merely,  and  contends 
that  for  other  reasons  it  is  not  controlling;  and  since,  be- 
sides this  case,  there  are  others  now  pending  for  decision 
in  which  reliance  is  placed  on  the  main  contention  urged 
for  defendant  here,  we  have  preferred  to  respond  directly 
to  the  question  of  the  proper  construction  of  the  statute  of 
1858.  We  think  defendant  is  not  entitled  to  the  compensa- 
tion she  claims,  and  that  the  judgment  appealed  from  should 
be  affirmed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

Henshaw^  J.,  Temple^  J.»  McFarland,  J. 
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[S.  F.  No.  1970.    Department  One.— August,  1899.] 

Ill  the  Matter  of  the  Estate  of  THOMAS  BELL,  Deceased. 
THERESA  BELL,  Appellant. 

Estates  of  Deceased  Peesons — Obdeb  CoNFiKiimo  Executor's  Sale — 
Appeal — Failure  to  Serve  Notice  ufoit  Pdschaseb — ^Dismissal. 
— Upon  appeal  from  an  order  confirming  a  sale  by  an  executor, 
taken  by  an  heir  of  the  decedent,  it  is  not  sufficient  to  serve  the 
notice  of  appeal  upon  the  executor  alone,  but  it  must  also  be  served 
upon  the  purchaser  at  the  sale,  who  is  an  "adverse  party,"  vested 
with  a  right  to  the  property  purchased  upon  the  payment  of  the 
purchase  money,  and,  for  failure  to  make  such  service,  the  appeal 
may  be  dismissed,  upon  his  motion,  for  want  of  jurisdiction  to  en- 
tertain it. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco  con- 
firming a  sale  by  an  executor.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  M.  P.  Soto  and  Noble  Hamilton,  for  Appellant. 

Sidney  V.  Smith,  for  Respondent. 

THE  COURT.— Motion  to  dismiss  the  appeal.  The  su- 
perior court  for  San  Francisco  made  an  order  in  the  above- 
entitled  estate  confirming  a  sale  by  the  executor  of  certain 
personal  property  to  H.  M.  A.  Miller,  and  directing  the  exe- 
ecutor  to  execute  to  him  an  assignment  and  transfer  of  the 
interest  of  the  estate  therein.  From  this  order  Theresa  Bell, 
one  of  the  heirs  of  the  deceased,  has  appealed,  serving  the  no- 
tice of  her  appeal  upon  the  executor  alone.  A  motion  is  now 
made  on  behalf  of  Miller  to  dismiss  the  appeal  for  want  of 
the  service  of  this  notice  upon  him. 

The  interest  of  Miller  in  the  confirmation  of  the  sale  was 
"adverse  to  that  of  the  heirs,  and,  as  this  interest  is  shown 
in  the  decree  itself,  it  appears  by  the  record  that  he  was  an 
'adverse  party,"  and  the  notice  of  appeal  should  have  been 
served  upon  him.  By  the  decree  of  confirmation  he  became 
vested  with  the  right  to  the  property  purchased  by  him,  upon 
the  payment  of  the  purchase  price,  and  by  such  payment  he 
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has  become  entitled  to  a  transfer  thereof  from  the  estate  of 
the  decedent.  As  a  reversal  of  the  decree  would  deprive  him 
of  this  right,  it  was  essential  that  he  should  be  brought  be- 
fore this  court  before  it  could  have  any  jurisdiction  to  make 
such  reversal,  or  to  entertain  the  appeal.  (See  Eckstein  v. 
Calderwood,  34  Oal.  658.) 
The  motion  is  granted. 


[8.  F.  No.  1771.    Department  One. — ^August  8,  1809.] 

J.  F.  CLARKE,  Appellant,  v.  H.  MOHR  et  al.,  Respond- 
enis.    TIMOTHY  HURLEY,  Intervener,  Appellant. 

Appeal— DisinasAXr—UirDBBTAKiNo  on  New  Tbial  Obdkb-— OoKamESA- 
TiON — ^Alteration. — An  undertaking  on  appeal  from  an  order  deny- 
ing a  new  trial  before  it  is  entered  is  without  consideration;  and 
the  subsequent  interlineation  of  the  date  of  the  order  in  such  under- 
taking is  an  alteration  whidi  discharges  the  sureties  from  all  obli- 
gation thereupon,  and  such  appeal  must  be  dismissed. 

Id. — ^Appeal  ieom  Judoicent — SumciBNCT  or  Undbbtaxing — SuRn.rs- 
AGE. — ^The  undertaking  upon  appeal  from  the  judgment  is  distinct 
from  that  upon  appeal  from  the  order  denying  a  new  trial,  though 
both  may  be  included  in  the  same  instrument,  and,  where  such  un- 
dertaking is  supported  by  a  sufficient  consideration,  and  was  filed  in 
proper  time,  the  invalidity  of  the  undertaking  upon  appeal  from 
the  new  trial  order  or  a  material  alteration  therein  does  not  affect 
the  appeal  from  the  judgment,  but  the  language  in  reference  to  the 
new  ^al  order  may  be  regarded  as  surplusage. 

Id. — Service  of  Notice  or  Appeal. — ^The  notice  of  appeal  from  a  judg- 
ment is  not  required  to  be  served  upon  defendants  who  do  not  ap- 
pear from  the  record  to  have  been  served  with  summons,  or  to  have 
appeared  in  the  action. 

Id. — Dismissal — Qrounds  of  Motion — Want  of  Sufficient  Undbbtak- 
ING — Waives. — ^An  appeal  cannot  be  dismissed  for  want  of  a  suffi- 
cient undertaking  where  it  is  not  made  a  ground  of  the  motion  of 
a  respondent,  as  the  respondent  may  have  waived  the  giving  of  the 
undertaking. 

MOTIONS  to  dismiss  appeals  from  a  judgment  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco  and 
from  an  order  denying  a  new  trial.     J.  M.  Seawell,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Alfred  Clarke,  for  Appellant. 

Wilson  &  Wilson,  and  H.  Wilkins,  for  Kate  C.  Byrne  and 
John  E.  Byrne,  Respondents, 

T.  J.  Crowlely,  for  H.  I.  Kowalsky,  Respondent. 

A.  R.  Cotton,  and  W.  H.  H.  Hart,  for  Florence  Blythe 
Hinckley,  Respondent. 

HARRISON,  J. — Motions  to  dismiss  the  appeals.  The 
plaintiff  commenced  this  action  to  recover  judgment  in  her 
favor  upon  a  promissory  note  executed  by  the  defendant, 
Kate  C.  Byrne,  and  for  its  payment  out  of  the  sale  of  a  cer- 
tain security  given  therefor,  and  also  for  determining  the 
rights  of  the  other  defendants  in  the  proceeds  of  said  sale. 
Mrs.  Byrne  filed  an  answer  to  this  complaint  denying  its 
several  allegations.  Complaints  in  intervention  were  there- 
after filed  by  H.  I.  Kowalsky  and  by  Timothy  Hurley,  and 
to  these  complaints  answers  were  filed  by  the  plaintiff  and 
by  Mrs.  Byrne.  The  cause  was  tried  by  the  court  and  judg- 
ment entered  June  20,  1898,  "that  the  intervener  Henry  I. 
Kowalsky  have  and  recover  from  the  defendant  Florence 
Blythe  Hinckley  the  sum  of  fifteen  hundred  dollars,  and 
that  plaintiff  take  nothing  by  this  action,  and  that  said  in- 
tervener, Timothy  Hurley,  take  nothing  by  this  action,  and 
that  this  action  be  dismissed  as  to  all  the  other  defendants 
therein,"  The  motion  for  a  new  trial  was  denied  December 
2,  1898.  From  this  order,  and  from  the  judgment,  the 
plaintiff  and  the  intervener  Hurley  have  appealed. 

1.  The  defendants  Byrne  and  the  intervener  Kowalsky 
have  moved  to  dismiss  the  appeals  upon  the  ground  that  no 
sufficient  undertaking  on  appeal  has  been  filed  in  behalf  of 
either  appellant.  These  undertakings,  for  the  sum  of  three 
hundred  dollars  each,  are  dated  August  9, 1898,  and  on  that 
day  the  siireties  qualified  as  such  before  a  notary  public,  but 
the  undertakings  were  not  filed  until  December  3,  1898. 
Each  of  the  instruments  recites  that  judgment  has  been  ren- 
dered against  the  appellants  therein  "and  motion  for  new 
trial  was  denied  Dec.  3rd,  1898" ;  that  the  appellant  is  dis- 
satisfied with  said  judgment  "and  denial  of  new  trial,"  and 
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is  desirous  of  appealing  therefrom ;  that  in  consideration  of 
the  premises  and  of  such  appeal  the  sureties  undertake  and 
promise,  et  cetera. 

It  is  claimed  in  support  of  the  motions  that  the  undertak- 
ings have  been  altered  since  their  execution  by  the  insertion 
and  interlineation  therein  of  the  above-quoted  words  "and 
motion  for  new  trial  was  denied  Dec.  3rd,  1898,"  and  the 
words  "and  denial  of  new  trial,"  and  that  thereby  the  under- 
takings became  invalid.  There  are  many  reasons,  as  well 
from  the  appearance  of  the  undertakings  themselves  as  from 
the  circumstances  connected  with  their  filing,  in  support  of 
the  contention  that  the  above  interlineations  were  made  after 
the  instruments  were  signed  and  verified ;  but  the  appellants 
Have  presented  affidavits  by  the  sureties  thereon,  in  wtdcb 
they  state  that  with  the  exception  of  the  words,  "Dec  3rd, 
1898,"  the  above-quoted  words  were  inserted  in  the  under- 
takings at  the  time  they  were  signed.  These  affidavits  are 
not  contradicted,  and  we  must  hold  that  the  facts  are  as 
therein  stated. 

At  the  time  the  instruments  were  signed  the  motion  for  a 
new  trial  had  not  been  presented  to  the  court  for  its  con- 
sideration, and  the  order  denying  it  was  not  made  until  De- 
cember 2,  1898.  There  was,  therefore,  no  right  of  appeal 
therefrom  on  behalf  of  either  of  the  appellants  at  the  time 
they  were  signed  and  verified,  and  consequently  no  consid- 
eration for  the  execution  of  an  undertaking  upon  such  ap- 
peal. The  interlineation  of  the  words,  "Dec.  3rd,  1898," 
after  the  signing  of  the  undertaking,  was  such  an  alteration 
of  the  contract  entered  into  by  the  sureties  as  to  discharge 
them  from  all  obligation  thereon.  It  is  not  shown  when  or 
by  whom  the  alteration  was  made,  but  the  respondents  are 
entitled  to  an  undertaking  sufficient  in  both  fact  and  form, 
and  are  not  to  be  subjected  to  the  necessity  of  showing  that 
the  sureties  thereon  are  liable  by  reason  merely  of  an  es- 
toppel in  pais.  The  undertaking  upon  the  appeal  from  the 
order  denying  a  new  trial  must  therefore  be  held  invalid. 

The  undertaking  on  the  appeal  from  the  judgment  is, 
however,  distinct  from  that  upon  the  appeal  from  the  order 
denying  a  new  trial,  and,  although  both  may  be  included  in 
the  same  instrument,  the  validity  of  each  is  tpjbe  determined 
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by  a  reference  to  the  appeal  for  which  it  is  given.  An  ap- 
peal from  the  order  is  frequently  dismissed,  while  that  from 
the  judgment  is  allowed  to  remain,  and  vice  versa.  The 
words  in  the  instrument  herein  referring  to  the  order  deny- 
ing a  new  trial  do  not  affect  the  undertaking  upon  the  ap- 
peal from  the  judgment  and  may  be  regarded  as  surplusage. 
At  the  time  the  instrument  was  signed  by  the  sureties  the 
judgment  had  been  entered,  and  the  subsequent  appeal 
therefrom  was  a  sufficient  consideration  to  make  it  a  valid 
and  effective  obligation  whenever  it  should  be  filed.  The 
statute  does  not  require  that  the  undertaking  shall  not  be 
signed  by  the  sureties  until  after  the  appeal  is  taken,  or  limit 
any  time  between  the  two  acts,  but  merely  requires  that  it 
shall  be  "filed"  within  five  days  after  the  service  of  the  no- 
tice of  appeal.  (Code  Civ.  Proc,  sec.  940.)  The  under- 
taking has  no  effect  until  that  time,  but  upon  being  filed  it 
becomes  an  executed  and  valid  obligation  upon  the  sureties. 
(See  Wheeler  v.  Farmer,  38  Cal.  215.) 

2.  A  motion  is  also  made  on  behalf  of  the  respondent 
Hinckley  to  dismiss  the  appeal  upon  the  ground  that  the 
notice  of  appeal  was  not  served  upon  certain  other  defend- 
ants. The  record  does  not  show,  however,  that  either  of 
these  defendants  were  served  with  the  summons  in  the  ac- 
tion, or  appeared  therein,  and  consequently  service  upon 
them  of  the  notice  was  not  required.  (Code  Civ.  Proc,  sec. 
1014.)  Unless  they  had  been  brought  before  the  superior 
court  they  would  not  be  affected  by  its  judgment,  or  by  any 
reversal  thereof  by  this  court. 

The  want  of  a  sufficient  undertaking  is  not  made  a  ground 
of  the  motion  by  this  respondent  and  cannot  therefore  be 
considered.  (Pignaz  v.  Burnett,  119  Cal.  157.)  The  re- 
spondent may  have  waived  the  giving  of  the  undertaking. 

The  motions  to  dismiss  the  appeals  from  the  judgment 
are  denied.  The  appeals  from  the  order  denying  a  new 
trial  are  dismissed  as  to  the  respondents  Kowalsky  and 
Byrne,  and  the  motion  therefor  by  the  respondent  Hinck- 
ley is  denied. 

Van  Dyke,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied.  r^r^c^]^ 
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[L.  A.  No.  498.    Department  One.— August  10,  1890.] 

GEORGE  A.  TIBBET,  Respondent,  v.  TOM  SUE,  Appel- 
lant. 

Action  Upon  Note — Ck)NSiDEBATioN — ^Eyidence — ^DECLARiLTioNS  of 
Plaintiff — Conduct  of  Defendant. — In  an  action  upon  a  note,  the 
consideration  of  which  was  assailed  by  one  of  the  makers,  evidence 
of  the  declarations  of  the  plaintiff,  made  in  the  presence  and  hear- 
ing of  both  makers  of  the  note,  while  counting  out  the  monej,  that 
the  plaintiff  was  loaning  the  money  to  them,  and  of  the  conduct  of 
the  defendant  assailing  the  note,  in  then  silently  taking  the  money 
and  walking  away  with  it,  is  admissible  in  favor  of  the  plaintiff. 

Id. — Confidential  Communication — ^Time  of  Statement  to  Attobiwt 
— Harmless  Evidence. — ^Where  the  defendant  had  testified  that  he 
signed  the  note  several  months  after  its  date,  under  the  representa- 
tion that  it  was  a  receipt  for  five  dollars,  and  that  he  did  not  tell 
his  attorney  about  it  when  first  sued,  a  question  as  to  when  he  did 
tell  his  attorney  is  not  objectionable  as  asking  for  a  confidentirl  com- 
munication, and  an  answ^er  thereto  that  he  told  his  lawyer  about  it 
when  he  employed  him,  cannot  be  to  the  injury  of  the  defendant. 

New  Trial — Newly  Discovered  Evidence — ^Discretion. — ^A  motion 
for  a  new  trial  upon  the  ground  of  newly-discovered  evidence  rests 
much  in  the  discretion  of  the  court,  and  the  ruling  of  the  court 
thereupon  will  not  be  disturbed,  unless  there  has  been  a  clear  abuse 
of  discretion. 

Id. — Suspicion  as  to  New  Evidence — Clear  Showino  Requxbed.— 
Newly  discovered  evidence  after  defeat  is  looked  upon  with  sus- 
picion; and  the  moving  party  must  make  a  clear  case  showing  due 
diligence  on  his  part,  and  the  truth  and  materiality  of  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial 
Lucien  Shaw,  Judge. 

The  note  in  suit  was  dated  January  3, 1896,  and  the  plain- 
tiff and  Frank  Q.  Dock  testified  that  it  was  then  signed  by 
both  of  the  makers,  Tom  Sue  and  Ham  Gee,  in  Dock's  res- 
taurant in  Bakersfield,  and  that  five  hundred  dollars  was 
then  counted  out  and  Tom  Sue  put  it  in  a  handkerchief  and 
carried  it  away.  Joseph  C.  Mefford  and  Charles  BustilloB 
testified  that  they  came  into  the  restaurant  and  witnessed 
the  payment  of  the  money,  but  did  not  witness  the  signing 
of  the  note.     Further  facts  are  stated  in  the  opinion. 
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William  J.  Hunsaker,  for  Appellant. 

J.  E.  Patten,  R.  A.  Ling,  and  McKinley  A  GraflP,  for  Re- 
spondent. 

CXX)PER,  0. — Action  to  recover  on  a  promissory  note  for 
five  hundred  dollars  and  accrued  interest.  Judgment  for 
plaintiflf.  Defendant  Tom  Sue  appeals  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial.  The 
appeal  comes  here  on  the  judgment-roll  and  a  bill  of  excep- 
tions. Findings  were  filed  by  the  court  below,  and  it  is  con- 
ceded that  the  judgment  is  the  legal  conclusion  from  the  facts 
found. 

It  is  claimed  that  the  eviaence  is  insufficient  to  justify 
the  decision  of  the  court.  The  argument  in  appellant's 
brief  is  mainly  directed  to  the  improbablity  of  the  truth  of 
the  testimony  of  the  witnesses  for  respondent.  As  the  wit- 
nesses appeared  before  the  learned  judge  of  the  court  below, 
where  he  could  view  them  as  the  words  fell  from  their  lips, 
it  was  his  peculiar  province  to  pass  upon  their  credibility,  and 
after  he  has  found  the  facts  as  stated  by  them  and  indorsed 
their  testimony  as  true,  we  have  no  power  to  disturb  his  find- 
ings, when  based  upon  substantial  testimony. 

The  real  issue  between  responaent  and  appellant  was  as  to 
the  execution  of  and  consideration  for  the  promissory  note 
described  in  the  complaint.  One  Bustillos  was  called  as  a 
witness  by  plaintiff,  and  testified  that  he  was  present  in  the 
early  part  of  January,  1896,  in  the  restaurant  of  one  Dock 
in  Bakerstield,  and  saw  plaintiff  come  in  and  also  saw  two 
Chinamen  there.  That  plaintiff  had  some  money  and  was 
counting  it  out.  That  one  Mefford,  who  was  in  company 
with  witness^  asked  plaintiff  what  he  was  doing  with  the 
money.  The  witness  was  allowed,  under  the  appellant's  ob- 
jection, to  testify  that  the  plaintiff  said:  "I  am  loaning  these 
Chinamen  this  money."  Appellant's  counsel  says:  "This 
action  of  the  court  constitutes  the  principal  error  of  law  relied 
upon  for  a  reversal  of  the  judgment."  The  evidence  was  ob- 
jected to  upon  the  ground  that  it  was  hearsay  and  incom- 
petent. After  the  testimony  was  in,  a  motion  was  made  to 
strike  it  out,  but  no  grounds  of  said  motion  were  stated.  It  is 
now  urged  that  the  ruling  was  reversible  error,  for  the  reason 
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that  the  conversation  was  not  with  appellant;  that  it  does  not 
appear  that  he  understood  what  was  being  said,  and  that 
there  is  no  evidence  of  his  conduct  in  regard  to  the  statement. 
It  is  shown  by  the  evidence  that  appellant  was  present ;  that 
he  can  speak  English  imperfectly,  and  that  he  took  the 
money  and  walked  away.     The  objection  to  this  testimony 
was  made  solely  upon  the  grounds  that  it  was  hearsay  and 
incompetent,  and  no  other  grounds  can  now  be  considered. 
We  think  the  court  did  not  err  in  admitting  the  testimony. 
The  statement  was  made  in  the  presence  and  hearing  of  de- 
fendant, and  his  silence  and  taking  the  money  and  walk- 
ing away  with  it  was  evidence  sufBcient  as  to  his  conduct 
Our  code  (Code  CSv.  Proc.,  sec.  1870),  provides  that,  among 
other  things,  evidence  may  be  given  at  the  trial  of  ''an  act  or 
declaration  of  another,  in  the  presence  and  within  the  ob- 
servation of  a  party,  and  his  conduct  in  relation  thereto."    It 
is  said  in  1  Rice  on  Evidence,  page  468:  ''Declarations  or 
statements  made  in  the  presence  of  a  party  are  received  in 
evidence,  not  as  evidence  in  themselves,  but  to  understand 
what  reply  the  party  to  be  affected  by  the  statement  should 
make  to  the  same.     If  he  is  silent  when  he  ought  to  have 
spoken,  the  presumption  of   acquiescence    arises;  in    this 
sense,  admissions  may  be  implied  from  conduct." 

In  Corser  v.  Paul,  41  N.  H.  24,  77  Am.  Dec.  753,  a  note 
purporting  to  be  signed  by  a  party  was  shown  to  him  with 
a  request  to  pay  it.  It  was  held  that  his  silence  was  com- 
petent evidence  as  to  the  genuineness  of  his  signature.  The 
court  in  the  opinion  said:  "No  principle  is  better  settled 
than  that  a  man's  silence  upon  an  occasion  where  he  is  at 
liberty  to  speak,  and  the  circumstances  naturally  calling 
upon  him  to  do  so,  may  be  properly  considered  by  the  jury 
as  tacit  admissions  of  the  statements  made  in  his  presence, 
or  of  the  claims  there  made  upon  him." 

In  People  v.  Young,  108  Cal.  13,  it  appeared  that  the  de- 
fendant after  his  arrest  was  brought  into  the  presence  of  the 
wounded  man,  and  a  conversation  then  occurred  between 
the  wounded  man  and  a  third  party  as  to  the  ownership  of  a 
certain  purse  found  upon  the  defendant  at  the  time  of  his 
arrest.  The  conversation  was  not  addressed  to  defendant, 
but  he  was  present  at  the  time  and  in  a  position  to  hear  all 
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that  occurred;  and  neither  affirmed  or  denied  the  statement  of 
the  deceased,  to  the  effect  that  the  purse  was  his  property. 
It  was  held  that  his  silence  under  the  circumstances  was  a 
fact  to  which  the  jury  were  entitled.  So  in  People  v.  Mallon, 
103  Cal.  514,  two  witnesses  were  allowed  to  testify  to  state- 
ments made  by  one  Foran  in  the  presence  of  defendant.  It 
did  not  appear  that  the  conversation  was  addressed  to  defend- 
ant or  that  he  made  any  reply  thereto,  but  this  court  held 
the  evidence  competent,  and  in  the  opinion  said:  '^It  is 
established  law  that,  while  a  statement  made  in  the  presence 
of  the  accused  is  not  admissible  as  being  itself  evidence  of 
any  fact  narrated  in  such  statement,  it  is  admissible,  primar*- 
ily,  for  the  purpose  of  showing  that  the  accused  acquiesced 
in  the  statement  either  by  express  assent,  or  by  silence,  or  by 
such  conduct  as  fairly  implied  assent." 

The  ruhng  appears  to  be  within  the  rule  ds  laid  down  in 
the  cases  cited,  and  we  are  not  prepared  to  say  that  it  would 
be  reversible  error  even  if  not  within  the  rule,  in  view  of  the 
other  testimony  in  the  case.  The  declaration  of  itself  was 
of  little  importance,  and  particularly  as  the  case  was  being 
tried  before  the  court  without  a  jury,  we  cannot  see  that  a 
different  result  would  have  been  at  all  probable  if  tbe  evi- 
dence had  been  excluded. 

The  appellant  was  a  witness  in  his  own  behalf,  and  it  did 
not  appear  by  his  testimony  or  otherwise  that  he  did  not  un- 
derstand the  English  language.  Whili  the  appellant  waa  on 
the  stand  as  a  witness  he  testified  that  about  the  Ist  of  April, 
1896,  he  was  keeping  a  dry  goods  store  in  Loe  Angeles.  That 
at  that  time,  while  he  waa  eating  supper,  Bustillos  came  into 
appellant's  place  of  business  with  a  letter  written  in  Chinese 
and  with  the  sum  of  five  dollars,  and  presented  the  note 
described  in  the  complaint  to  appellant  and  asked  him  to 
sign  it  as  a  receipt  for  the  money.  That  he  thought  Bustillos 
was  the  agent  of  Wells,  Fargo  &  Co.,  and  the  note  a  receipt 
for  the  five  dollars,  and  that  under  this  belief  he  signed  it.  In 
cross-examination  appellant  testified  that  he  never  told  of 
the  fact  of  signing  the  receipt  and  receiving  the  five  dollars  to 
anyone  until  he  was  sued,  and  that  he  ^d  not  tell  his  at- 
torney about  it  at  that  time  because  he  did  not  know  what  the 
suit  was  for.  Then  he  was  asked  the  following  question :  "Q. 
When  did  you  tell  your  attorney?"    This  question  was  ob- 
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jected  to  by  appellant's  counsel  on  the  ground  that  it  in- 
volved a  confidential  communication ;  the  objection  was  over- 
ruled, and  the  ruling  is  now  claimed  to  be  error.  The  ap- 
pellant^ in  answer  to  the  question,  said  that  when  he  went  to 
employ  his  lawyer  then  he  imagined  the  cause  and  told  his 
lawyer  so.  The  question  related  to  the  time  when  appellant 
told  his  attorney  certain  facts  which  he  had  fully  testified  to 
in  his  examination  in  his  own  behalf.  He  had  said  of  his 
own  volition  that  he  did  not  tell  his  attorney  at  the  time  he 
was  sued,  thus  in  effect  stating  that  he  had  told  his  attorney. 
The  question,  therefore,  as  to  the  time  he  so  told  him  was 
not  asking  for  a  confidential  communication.  But,  aside 
from  this,  the  fact  that  appellant  told  his  attorney  in  pre- 
paring his  defense  of  the  facts  set  up  in  his  answer,  and  of 
the  facts  testified  to  by  him,  could  not  in  any  degree  have  in- 
jured him.  It  was  to  allow  appellant  to  corroborate  his  evi- 
dence upon  the  trial  by  showing  that  he  had  before  stated  the 
same  thing  to  his  attorney.  If  appellant  had  offered  to  prove 
such  statement  to  his  attorney,  and  it  had  been  objected  to  by 
plaintiff,  no  doubt  the  objection  would  have  been  sustained; 
but,  as  he  was  allowed  to  state  the  declaration  to  his  attorney 
in  reply  to  plaintiff's  question,  and  as  the  declaration  was  in 
his  own  favor,  and  in  corroboration  of  his  evidence  upon  the 
stand,  it  could  not  possibly  have  injured  him. 

One  of  the  grounds  of  appellant's  motion  for  a  new  trial  was 
newly-discovered  evidence,  but  he  has  not  seen  fit  to  argue 
the  point  in  his  brief.  The  record  shows  that  appellant,  in 
support  of  his  motion  upon  said  ground,  read  some  nine  affi- 
davits, and  the  respondent,  in  opposition  thereto,  read  some 
nineteen.  The  greater  portion  of  the  affidavits  was  directed  to 
the  credibility  of  the  witnesses  for  plaintiff.  Motions  of  this 
kind  rest  much  in  the  discretion  of  the  trial  court.  The 
moving  party  must  make  a  clear  case,  showing  due  diligence 
on  his  part  and  the  truth  and  materiality  of  such  evidence. 
Newly-discovered  evidence  after  defeat  is  looked  upon  with 
suspicion,  and  this  court  is  always  reluctant  to  interfere  with 
the  ruling  of  the  trial  court  on  a  motion  for  a  new  trial  on 
that  ground,  and  will  not  do  so  unless  there  has  been  a  clear 
abuse  of  discretion.  (Harralaon  v.  Barrett,  99  Cal.  607.) 
There  was  no  such  abuse  of  discretion  in  this  case. 
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We  advise  that  the  judgment  and  order  be  affirmed. 

Haynes,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[L.  A.  No.  497.    Department  One. — August  10,  1899.] 

ISAAC  LASAR  et  al.,  Respondents,  v.  C.  0.  JOHNSON 
et  al.,  Appellants. 

SUBSCBIPTIOIT    FOR     EnTEBTAINMCNT     OP    DELEGATES — COWSIDEBATION — 

Obligations  Ingubred  at  Subscribers*  Request. — Under  a  sub- 
scription to  a  fund  to  be  paid  to  a  committee  of  a  Parlor  of  Native 
Sons  toward  the  expense  of  entertaining  delegates  to  a  meeting  of 
the  Grand  Parlor,  the  request  of  subscribers,  upon  demand  of  pay- 
ment, that  the  committee  should  regard  their  subscription  as  cash, 
and  proceed  with  their  aramgements,  and  the  action  of  the  com- 
mittee in  incurring  obligations  on  the  faith  of  the  request  was  a  suf- 
ficient consideration  to  fix  the  liability  of  the  subscribers. 

fo.—  Time  of  Eequest. — It  is  not  necessary  that  such  request  should  be 
made  at  the  time  of  the  subscription. 

ii>. — Subscription  by  Hotelkeepers — Contract — Compliance  with 
Conditions. — ^A  subscription  by  hotel-keepers  under  an  agreement 
with  the  committee  that  either  a  ball  or  a  banquet  should  be  given 
to  the  delegates  at  their  hotel,  and,  in  case  neither  was  given,  the 
subscription  should  be  reduced  one-half,  is  converted  by  such  agree- 
ment into  a  contract,  and  the  giving  of  a  b'&U  thereat  in  compliance 
with  the  condition  of  the  agreement  is  a  good  consideration  for  the 
promise  to  pay  the  full  amount  of  the  subscription;  and  no  ques- 
tion can  be  raised  as  to  any  reduction  of  the  liability. 

Id. — Subscription  for  "Entertainment"  of  Delegates — Construc- 
tion.— ^A  subscription  for  the  entertainment  of  a  large  number  of 
strangers  coming  as  delegates  to  the  meeting  of  an  organized  body  is 
not  to  be  construed  as  limiting  the  entertainment  to  board  or  to  the 
ordinary  necessaries  of  life,  and  all  reasonable  expenditures  mado 
and  liabilities  incurred  in  connection  with  the  entertainment  of  such 
a  body,  including  the  expenses  of  a  ball  and  banquet  given  for  their 
enjoyment,  are  fairly  within  the  meaning  and  intent  of  the  sub- 
scription. 

Ii,. — Action  by  Members  of  Committee — Parties — ^Trustees  of  J'^x- 
FRESS  Trust — ^Pleading — Defective  Title  to  Complainot. — In^an 
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action  upon  a  subscription  payable  "to  the  subscription  committee 
of  Lob  Osos  Parlor,"  brought  by  the  individuals  constituting  audi 
committee,  if  the  body  of  the  complaint  shows  that  they  constituted 
and  acted  as  such  committee,  and  were  the  trustees  of  an  e3q>res8 
trust,  the  Parlor  which  was  the  beneficiary  of  the  trust  need  not  be 
joined  as  a  party;  and  a  defect  in  the  title  in  not  showing  the  tmst 
relation  of  the  plaintiffs  cannot  be  objected  to  otherwise  than  b*- 
special  demurrer. 

Id. — ^Defense — ^Patioent  or  Expenses  by  Ck)i[i[rrTEE — ^Bobbowd 
MoiTBT. — ^It  is  no  defense  to  such  action  that  the  expenses  of  the 
entertainment  of  the  delegates  were  paid  by  the  conmiittee;,  where 
it  appears  that  a  deficiency  greater  than  the  amount  of  the  sub- 
scription sued  upon  was  met  by  borrowing  the  amount  from  one  of 
the  funds  of  the  Parlor,  not  intended  to  be  used  for  sudi  entertain- 
ment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new  trial. 
E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion. 

Wilcoxson  &  Bouldin,  and  J.  M.Wilcoxson,  for  Appellants. 

The  complaint  does  not  show  a  cause  of  action.  The  prom- 
ise was  gratuitous  and  cannot  be  enforced.  (Cottage  Street 
Church  V.  Kendall,  121  Mass.  528 ;  23  Am.  Rep.  286.)  "En- 
tertainment" is  synonymous  with  board,  and  includes  the 
ordinary  necessaries  of  life.  (Black's  Law  Dictionary,  tit. 
^Entertainment.")  The  expenditures  incurred  were  for  such 
purposes  as  to  constitute  no  liability  against  this  defendant 
under  the  terms  of  the  subscription.  To  sustain  the  judg- 
ment is  to  take  money  from  the  defendants  and  give  it  to  the 
order  of  Native  Sons,  without  compensation.  (Trustees  v. 
Stewart,  1  N.  Y.  581.)  The  amount  properly  expended  being 
less  than  the  whole  amount  subscribed,  the  recovery  should 
be  limited  to  a  pro  rata  share  thereof.  (24  Am.  &  Eng.  Ency. 
of  Law,  341.) 

Graves  &  Graves,  E.  Green,  and  F.  A.  Dom,  for  Re- 
spondents. 

The  subscription,  under  the  terms  of  the  agreement, 
made,  was  a  contract,  the  liability  of  which  be- 
came absolute  upon  compliance  with  its  terms.  (Civ.  Code,^ 
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sees-    1605,    3521;    Peers   v.  McLaughlin,    88    Cal.    294, 
22     Am.     St.     Rep.     306;     1     Anson     on   Contracts, 
90,    91;    1    Parsons    on    Contracts,    437    et   seq.)      The 
expenditure  of  money  and  the  incurring  of  liability  on 
the  faith  of  the  subscription  is  a  consideration  to  support  the 
promise.    {Pratt  v.  Trustees,  93  111.  475;  34  Am.  Rep.  187 ; 
Gait  V.  Swain,  9  Gratt,  633;  60  Am.  Dec.  311;  Des  Moines 
University  v,  Livingston,  57  Iowa,  307;  42  Am.  Rep.  42;  65 
Iowa,  202;  McCabe  v.  O'Connor,  69  Iowa,  134;  Hopkins  v. 
Upshur,  20  Tex.  89 ;  70  Am.  Dec.  375 ;  Trustees  v.  Oarvey,  53 
111.  401 ;  5  Am.  Rep.  51 ;  Roberts  v.  Cobb,  103  N.  Y.  600 ;  Par- 
sons on  Contracts,  452.)    The  compliance  with  defendants' 
request  was  sufl5cient  consideration  for  the  promise.    {Philo- 
math College  v.  Hartless,  6  Or.  158;  25  Am.  Rep.  511; 
Barnes  v.  Perine,  12  N.  Y.  18;  Trustees  v.  Stewart,  1  N.  Y. 
582;  Presbyterian  Church  of  Albany  v.  Cooper,  112  N.  Y. 
517;  8  Am.  St.  Rep.  767;  Baptist  Church  v.  Cornell,  117  N. 
Y.  601.)     The  objection  to  the  defective  title  of  the  com- 
plaint goes  only  to  the  legal  capacity  to  sue,  and  is  waived,  if 
not  taken  by  special  demurrer.    {Phoenix  Bank  v.  Donnell, 
40  N.  Y.  412 ;  Mora  v,  Le  Roy,  58  Cal.  8 ;  District  No.  110  v. 
Feck,  60  Cal.  405;  Phillips  v.  Goldtree,  74  Cal.  154.)    The 
complaint  shows  that  plaintiffs  are  the  trustees  of  an  express 
trust,  and  are  entitled  to  sue  without  joining  the  beneficiary., 
(Code  Civ.  Proc.  sec.  369;  Considerant  v,  Brisbane,  22  N.  Y. 
389 ;  Pomeroy's  Code  Remedies,  sec.  175,  and  note ;  Winters 
V,  Rush,  34  Cal.  136;  24  Am.  &  Eng.  Ency.  of  Law,  339; 
Hopkins  v.  Upshur,  supra;  State  Treasurer  v.  Cross,  9  Vt. 
289;  31  Am.  Dec.  626.)    The  expenditures  were  all  within 
the  proper  scope  of  "entertainment''  of  such  a  visiting  body. 
(6  Am.  &  Eng.  Ency.  of  Law,  650;  Holmes  v.  Board  etc, 
L.  R.  1  Ex.  Div.  385;  Webster's  Dictionary,  452.) 

HAYNES,  C. — The  complaint  alleges  that  plaintiffs  con- 
stitute the  subscription  committee  of  Los  Osos  Parlor,  No.  61, 
of  the  Native  Sons  of  the  Golden  West,  a  social  and  benevo- 
lent organization  in  the  city  of  San  Luis  Obispo,  who,  for  the 
purpose  of  entertaining  the  grand  parlor  of  said  organization 
at  their  meeting  in  said  city  from  April  26,  1896,  to  and  in- 
cluding May  1,  1896,  procured  the  signature  of  the  de- 
fendants to  a  subscription  paper,'  of  which  the  following  is  a 
copy:  ^        T 
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"San  Luis  Obispo,  Cal.,  January  1, 1896. 

"We,  the  undersigned  citizens  and  business  men  of  th€ 
city  of  San  Luis  Obispo,  do  hereby  agree  to  pay  the  amounts 
set  opposite  our  respective  names  to  the  subscription  com- 
mittee of  Los  Osos  Parlor,  No.  61,  N.  S.  G.  W.,  on  or  before 
the  fifteenth  day  of  March,  1896,  at  the  city  of  San  Luis 
Obispo.  The  money  so  paid  to  be  used  in  entertaining  dele- 
gates to  the  grand  parlor  of  the  N.  S.  G.  W.  during  their  stay 
in  the  city  of  San  Luis  ObispO; 

"Jack  &  Johnson,  Ramona  Hotel,  $500.00." 

The  complaint  further  alleged  that  "defendants  signed, 
executed,  and  delivered  to  plaintiffs  said  instrument  upon 
the  express  condition,  and  the  consideration  therefor,  and  the 
promise  contained  therein,  was  that  said  committee  should 
entertain  the  delegates  to  the  grand  parior  of  the  Native  Sons 
of  the  Golden  West  during  their  visit  and  stay  in  the  city  of 
San  Luis  Obispo  with  social  pleasures  and  entertainment,  and 
that  a  ball  or  banquet  should  be  tendered  and  given  said  del- 
egates at  defendants'  hotel" ;  that  said  grand  parlor  was  con- 
vened and  held  during  the  time  stated;  that  the  delegates 
were  entertained  by  social  pleasures  and  amusements;  that  a 
ball  was  given  at  defendants'  hotel;  that,  relying  upon  the 
promise  of  defendants,  plaintiffs  expended  large  amounts  of 
money  and  incurred  liabilities  which  remain  unsatisfied,  and 
which  would  not  have  been  incurred  but  for  such  promise  of 
defendants  to  pay  said  subscription. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  de- 
fendants appeal  from  the  judgment  entered  thereon  and  from 
an  order  denying  their  motion  for  a  new  trial.  The  defense 
to  the  action  will  sufficiently  appear  from  the  discussion  of 
the  points  made  by  defendants  for  reversal. 

The  statement  on  motion  for  a  new  trial  specifies  as  errors 
several  rulings  admitting  and  excluding  evidence,  and  giving 
and  refusing  to  give  certain  instructions,  and  also  specifies 
several  particulars  in  which  it  is  claimed  the  evidence  is  in- 
sufficient to  justify  the  verdict.  Appellants,  however,  do  not 
discuss  nor  even  allude  directly  to  any  of  these  specifications, 
but  discuss  the  broad  and  material  questions  involved  in  the 
case,  and  to  these  we  will  direct  our  attention. 
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It  is  contended  that  the  performance  of  gratuitous  prom- 
ises depends  wliolly  upon  the  good  will  of  the  promisors, 
and  will  not  he  enforced  at  law  unless  the  promisee  has  ac- 
cepted and  acted  upon  the  same  by  incurring  some  obliga- 
tion or  expending  money  on  the  strength  of  it.  (Citing 
Cottage^treet  Church  v.  Kendall,  212  Mass.  528;  23  Am. 
Rep.  286.) 

Accepting  this  as  a  correct  statement  of  the  law  as  applied 
to  the  facts  of  that  case,  no  principle  there  stated  is  violated 
by  ihe  verdict  and  judgment  in  this  case.  By  the  terms  of 
the  subscription  it  was  payable  March  15th,  while  the  grand 
parlor  was  not  to  be  held  until  April  26th.  Mr.  Lasar  testi- 
fied, in  substance,  that  before  the  meeting  of  the  parlor  the 
committee  requested  payment  of  defendants*  said  subscrip- 
tion; that  defendants  said  they  could  not  pay  it  at  that 
time,  but  would  pay  on  April  24th,  that  it  was  as  good  as 
cash,  and  to  go  ahead  and  make  all  their  arrangements; 
that  in  making  their  preparations  they  took  the  amount  of 
the  subscriptions  in  the  aggregate,  and  considered  said  sub- 
scriptions as  cash  and  incurred  obligations  and  expenses  on 
the  faith  of  it;  that  the  amount  of  subscriptions  collected 
was  nineteen  hundred  and  fourteen  dollars  and  sixty  cents, 
and  the  total  amount  expended  for  the  entertainment  was 
two  thousand,  five  hundred  and  seven  dollars  and  ninety- 
eight  cents,  leaving  a  deficiency  of  five  hundred  and  ninety- 
three  dollars  and  thirty-eight  cents,  and  that  after  the  grand 
parlor  adjourned  defendants  refused  to  pay  their  sub- 
scription. 

The  request  of  the  defendants  to  the  committee  to  re- 
gard their  subscription  as  cash  and  to  go  on  and  make  all 
their  arrangements,  and  the  action  of  the  committee  in  in- 
curring obligations  on  the  faith  of  this  request,  was  a  suflS- 
cient  consideration  to  fix  the  liability  of  the  defendants  upon 
their  subscription,  and  it  is  not  necessary  that  such  request 
should  have  been  made  at  the  time  of  the  subscription. 

In  Presbyterian  Church  v.  Cooper,  112  N.  Y.  524,  8  Am.  St. 
Rep.  767,  it  was  said :  "There  is,  we  suppose,  no  doubt  that  a 
subscription,  invalid  at  the  time  forwant  of  consideration,  may 
be  made  valid  and  binding  by  a  consideration  arising  subse- 
quently between  the  subscribers  and  the  church  or  corporation 
lor  whose  benefit  it  is  made.  Both  of  the  cases  cited  (Barnes 
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V.  Ferine,  12  N.  Y.  18,  and  Roberts  v,  Cobb,  103  N.  Y.  600), 
as  we  understand  them,  were  supported  on  this  principle. 
There  was,  as  held  by  the  court  in  each  of  these  cases,  a  sub- 
sequent request  by  the  subscriber  to  the  promisee  to  go  on  and 
render  service  or  incur  liabilities  on  the  faith  of  the  subscrip- 
tion, which  request  was  complied  with,  and  services  were 
rendered  or  liabilities  incurred  pursuant  thereto.  It  was  as 
if  the  request  was  made  at  the  very  time  of  the  subscription, 
followed  by  performance  of  the  request  of  the  promisor." 

Another  fact  showing  a  consideration  for  the  promise  to 
pay  the  amount  sued  for  appears  in  the  evidence.  The  de- 
fendants were  the  proprietors  of  a  large  hotel.  At  the  time 
the  subscription  was  made  the  committee  was  considering 
the  matter  of  giving  a  ball  or  banquet,  or  both,  to  the  dele- 
gates to  the  grand  parlor,  and,  defendants  desiring  it,  it  was 
agreed  between  the  committee  and  the  defendants  at  the  time 
the  subscription  was  made,  or  immediately  thereafter,  that 
if  the  ball  and  banquet  were  given  one  of  them  should  be 
given  at  defendants'  hotel,  and  in  case  neither  were  given 
at  that  hotel  defendants'  subscription  should  be  reduced  to 
two  hundred  and  fifty  dollars. 

This  agreement  converted  the  subscription,  which  upon 
its  face,  was  originally  one  to  a  charitable  purpose  simply, 
into  a  contract  to  pay  to  the  conmiittee  the  sum  so  subscribed 
upon  condition  that  a  ball  or  banquet  should  be  given  to  the 
grand  parlor  at  the  defendants'  hotel,  and  a  ball  was  given 
at  said  hotel  pursuant  to  this  agreement.  This  was  a  good 
consideration  for  the  promise  to  pay  the  full  sum  sued  for, 
and  it  is,  therefore,  not  necessary  to  consider  whether  the 
defendants'  liability  should  be  reduced  to  its  proportion  of 
the  expense  incurred  in  entertaining  the  grand  parlor 
measured  by  the  entire  amount  subscribed,  the'  amount  sub- 
scribed exceeding  the  expenditures  by  the  sum  of  two  hun- 
dred and  forty-one  dollars  and  fifty-two  cents,  but  the 
amount  of  subscriptions  collected  being  five  hundred  and 
ninety-three  dollars  and  thirty-eight  cents  less  than  the 
amount  expended." 

Defendants  objected  to  the  introduction  of  any  evidence 
on  the  part  of  the  plaintiffs  upon  the  ground  that  the  com- 
])laint  docs  not  state  a  cause  of  action,  and  this  objection  to 
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the  oomplaint  was  also  repeated  upon  defendants'  motion 
for  a  nonsuit  where  it  was  specified  "that  the  plaintiffs  sue 
as  individuals,  and  seek  to  recover  in  an  individual  capa- 
city as  trustees  of  an  express  trust." 

The  subscription  was,  on  its  face,  made  payable  "to  the 
subscription  committee  of  Los  Osos  Parlor,"  and  the  com- 
plaint alleges  that  the  plaintiffs  constituted  said  committee, 
and  as  such  committee  entertained  said  delegates,  et  cetera. 
Trustees  of  an  express  trust  need  not  join  the  cestuis  que 
trust  as  parties,  though  the  title  of  the  cause  should  state 
that  they  sue  as  trustees  of  the  person  or  association  for 
whom  they  are  acting.  If  however,  the  body  of  the  complaint 
shows  that  they  are  trustees  of  an  express  trust  and  for  whom 
they  are  such  trustees  (Spear  v.  Ward,  20  Cal.  659,  676; 
Wise  V.  WilliaTns,  72  Cal.  544,  547),  it  is  sufl5cient;  and  these 
facts  appear  in  the  complaint.  Besides,  the  objection  should 
have  been  taken  by  demurrer,  as  the  alleged  defect  appeared 
upon  the  face  of  the  complaint. 

Appellants'  contended,  however,  that  expenditures  were 
made  which  did  not  come  within  the  purview  of  this  sub- 
scription for  "entertainment,"  which,  they  say,  is  synony- 
mous with  "board,"  and  includes  the  ordinary  necessaries 
of  life.  The  distinction  between  entertaining  a  friend  at 
one's  home,  or  a  hotelkeeper  entertaining  a  traveler  at  his 
hotel,  and  entertaining  a  large  number  of  strangers,  consti- 
tuting an  organized  body,  by  the  residents  and  business  men 
of  the  city,  is  quite  apparent;  and  as  to  the  latter  what  may 
be  included  in  the  entertainment  of  the  visiting  body  is  usu- 
ally limited  by  the  amount  of  money  available  for  the  pur- 
pose and  the  ingenuity  of  the  entertainers  in  devising 
sources  of  enjoyment.  I  think  the  record  does  not  show  that 
any  of  the  money  was  expended  for  purposes  not  fairly  with- 
in the  meaning  and  intent  of  the  subscription  paper  in  that 

regard. 

It  is  also  contended  by  appellants  that  all  the  expenses 
of  the  entertainment  have  been  fully  paid,  and  that,  there- 
fore, they  are  not  liable.  It  is  shown,  however,  that  the  de- 
ficiency of  five  hundred  and  ninety-three  dollars  and  thirty- 
eight  cents  was  met  by  borrowing  that  sum  from  one  of  the 
funds  of  Los  Osos  Parlor,  which  was  not  a  fund  intended  to 
be  used  for  the  entertainment.  r"r^r^rrTr> 
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The  supposed  insufficiency  of  the  evidence  to  justify  the 
verdict  appears  to  be  based  upon  the  alleged  want  of  con- 
sideration for  the  promise,  and  has  been  sufficiently  noticed. 
None  of  the  alleged  errors  of  law  specified  in  the  statement 
on  motion  for  a  new  trial  are  noticed  in  appellants'  brief, 
and  we  have  not  discovered  any  that  would  justify  a  reversal 
of  the  judgment  or  order. 

I  therefore  advise  that  the  judgment  and  order  should  be 
affirmed. 

Cooper,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Van  Dyke,  J.,  Garoutte,  J.,  Harrison^  J. 


[L.  A.  No.  571.    Department  One.— August  10,  1899.] 

JOHN  R.  ELLIS  et  al..  Respondents,  v.  ALECK  RADE- 
MACHER,  Appellant,  and  Others,  Defendants. 

Judgment  Upon  Admissions  of  Answer— Belief  Must  be  Waeraktkd 
BT  Complaint. — In  case  of  a  judgment  rendered  upon  an  answer 
admitting  all  of  the  averments  of  the  complaint,  and  preeeniing  no 
issue,  whether  it  is  in  effect  the  same  as  a  judgment  by  default  or 
not,  the  relief  granted  to  the  plaintiff  cannot  exceed  that  which  the 
law  awards  as  the  legal  conclusion  from  the  facts  alleged,  or  be  in- 
consistent with  the  case  made  by  the  complaint. 

Id. — Complaint  fob  Specific  Pebfobmance — ^Impbofeb  Relief. — ^Under 
a  complaint  for  the  specific  performance  of  a  contract  to  ooiiTey  a 
half  interest  in  a  mine  in  consideration  of  the  building  of  a  mill 
by  plaintiff,  and  to  work  the  mine  upon  equal  shares,  alleging  in- 
terference by  defendant  Vith  the  performance  of  the  contract  by 
plaintiff,  and  his  ejection  of  plaintiff  from  the  mine,  a  judgment 
directing  specific  performance  by  the  defendant,  and  not  by  the 
plaintiff,  and  enjoining  the  defendant  from  conveying  any  part  of 
the  mine,  to  anyone  other  than  plaintiff,  and  from  working  the 
mine,  without  reference  to  any  performance  of  the  contract  by 
the  plaintiff,  is  improper,  and  grants  relief  inconsistent  with  th« 
case  made  by  the  complaint.  ^^  , 
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Id. — JuDOicENT  FOB  Co-Plaintut — Insufficient  Allegation. — ^A  judg- 
ment in  favor  ot  a  co-plaintiff  is  not  authorized  or  sustained  by  an 
allegation  that  plaintiffs  are  informed  and  believe  that  such  co- 
plaintiff  has  or  claims  to  have  some  interest  in  the  mining  property. 

Id. — Indefinite  Judgment — ^Reference  to  Exhibit  of  Contbact. — ^A 
decree  enforcing  a  contract  should  be  definite  as  to  the  things  to  be 
performed  by  each  of  the  parties,  and  as  to  the  acts  enjoined;  and  a 
decree  enjoining  a  defendant  from  doing  any  act  whatever  which 
will  in  any  way  interfere  with  the  rights  of  the  plaintiff  under  an 
exhibit  of  the  contract  attached  to  the  complaint,  is  too  uncertain 
and  indefinite  to  be  enforced. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.  J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  M.  Osmonty  for  Appellant 

W.  W.  Middlecoff ,  for  Respondents. 

COOPER,  C. — ^This  is  an  appeal  from  the  judgment  on 
the  judgment-roll  alone.  .The  defendant  Rademacher  (ap- 
pellant here)  filed  an  answer,  and  by  his  answer  admitted 
the  allegations  of  the  complaint  and  prayed  that  plaintiff 
might  have  judgment. 

Findings  were  filed  and  judgment  entered  for  respond- 
ents. The  appellant  claims  that  the  findings  and  judgment 
are  too  broad  and  give  to  respondent  more  relief  than  is  war- 
ranted by  the  complaint.  It  is  well  settled  that  a  judgment 
by  default  cannot  give  any  relief  in  excess  of  that  demanded 
in  the  complaint.  (Code  Civ.  Proc,  sec.  580 ;  Raun  v.  Rey- 
nolds, 11  Cal.  19;  Lamping  v.  Hyatt,  27  Cal.  102.) 

A  default  admits  the  material  allegations  of  the  com- 
plaint, and  no  more.  It  is  not  necessary  to  determine 
whether  there  is  any  difference  in  principle  between  a  case 
where  the  allegations  of  the  complaint  are  admitted  by  the 
legal  effect  of  the  silence  of  a  party,  and  where  such  allega- 
tions are  admitted  by  a  written  answer.  In  either  case  the 
relief  given  to  the  plaintiflF  cannot  exceed  that  which  the 
law  awards  as  the  legal  conclusion  from  the  facts  alleged. 
The  court  cannot  grant  any  relief  in  either  .cf^(5^o^ 
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ranted  by  the  everments  of  the  complaint.     {Carpentier  r. 
Brenham,  50  Cal.  551;  Cumminga  v.  Cummings,  75  Cal. 
441;  Hicks  v.  Murray,  43  Cal.  522.)     Our  code  (Code  Civ. 
Proc,  sec.  580)  provides  as  follows:  "The  relief  granted  to 
the  plaintiff,  if  there  be  no  answer,  cannot  exceed  that  which 
he  shall  have  demanded  in  his  complaint;  but,  in  any  other 
case  the  court  may  grant  him  any  relief  consistent  with  the 
case  made  by  the  complaint  and  embraced  within  the  issue." 
It  will  be  necessary,  therefore,  for  us  to  determine  whether 
in  this  case  the  relief  granted  was  consistent  with  the  com- 
plaint, as  there  were  no  issues  made  by  the  answer.    The  com- 
plaint alleges  that  on  July  28,  1896,  the  appellant  and  re- 
spondent Ellis  entered  into  a  written  contract  by  the  temas  of 
which  the  appellant  agreed  to  sell  and  convey  to  said  Kills 
an  undivided  one-half  of  a  certain  mining  claim  known  as 
the  Baron  mine,  in  consideration  of  the  agreement  of  said 
Ellis  to  erect  a  quartz  stamp  mill  on  the  nearest  adjacent 
millsite  where  water  can  be  obtained,  the  said  mill  to  be 
erected  within  six  months  from  the  time  that  the  water  can 
be  procured  at  some  near  and  suitable  place,  the  appellant 
reserving  the  surface  ground  upon  which  his  cabin  stands. 
The  proceeds  from  the  mining  and  milling  of  ores  were  to 
be  equally  divided.    Each  party  was  to  have  equal  voice  in 
determining  whether  or  not  the  milling  capacity  of  the  mill 
so    erected   shall   be    increased.     Respondent  Ellis  further 
agreed  to  use  his  best  endeavors  immediately  to  secure  a  suf- 
ficient water  supply  as  near  said  mine  as  possible.    The  com- 
plaint further  alleges  that  the  appellant  interfered  with  and 
prevented  respondent  Ellis  from  performing  said  contract  on 
his  part,  and  from  prospecting  for  water  on  said  claim,  and 
from  taking  ores  therefrom,  and  from  entering  thereon   for 
the  prupose  of  erecting  a  mill,  and  that  appellant  ousted  and 
ejected  the  respondent  Ellis  from  said  claim.     The  prayer 
of  the  complaint  is  for  a  specific  performance  of  the  contract, 
and  that  defendants  be  enjoined  from  digging  up  and  carry- 
ing away  ores,  and  from  interfering  with  plaintiff^s  rights 
and  that  appellant  Rademacher  be  enjoined  from  conveyino 
the  mine  to  any  one  other  than  respondent  Ellis,  and    for 
general  relief.    The  decree  entered  grants  more  relief  to  tt>- 
spondents  than  is  authorized  by  the  complaint  in  several 
pendents  than  is  authorized  by  the  complaint  in  several 
respects.    It  directs  appellant  to  specifically  perform  the  con* 
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tract  while  it  does  not  so  direct  the  respondent  Ellis,  and 
fixes  no  time  within  which  the  respondent  Ellis  is  to  erect 
the  quartz  mill  or  perform  the  conditions  of  said  contract 
on  his  part.  It  makes  it  the  duty  of  the  appellant  absolutely 
to  perform  the  contract  without  any  reference  to  the  pay- 
ment of  the  consideration  by  the  respondent  Ellis  by  per- 
forming the  covenants  of  said  contract  on  his  part  to  be  per- 
formed. It  perpetually  enjoins  the  appellant  from  convey- 
ing the  said  mine  or  any  part  thereof  to  anyone  other 
than  the  respondent  Ellis.  The  injunction  not  only  prevents 
the  appellant  from  selling  and  conveying  the  undivided 
one-half  of  said  mine,  which  under  the  terms  of  the  contract 
he  was  to  convey  to  respondent  Ellis,  but  it  absolutely  pre- 
vents the  appellant  from  conveying  any  part  of  the  mine  to 
anyone  other  than  respondents,  and  this  without  any  regard 
to  the  question  as  to  whether  or  not  respondent  Ellis  ever 
complies  with  the  contract  on  his  part.  It  enjoins  the  appel- 
lant forever  from  digging  up  or  carrying  away  any  ore  or 
gold  on  said  premises,  with  no  condition  as  to  whether  or 
not  the  respondent  Ellis  shall  comply  with  the  said  contract 
on  his  part.  The  decree  in  the  respects  pointed  out  is  erron- 
eous and  grants  relief  beyond  that  authorized  by  complaint. 
The  appellant  has  the  right  to  have  respondent  Ellis  pro- 
ceed with  reasonable  diligence  and  in  a  reasonable  time  to 
erect  the  said  quartz  mill  as  provided  in  said  contract.  *  The 
time  fixed  by  the  said  contract  for  the  erection  of  said  mill 
is  six  months  from  the  time  that  water  can  be  procured  at 
some  near  and  suitable  place.  The  respondent  Ellis  should 
use  reasonable  diligence  and  within  a  reasonable  time  to  pro- 
cure water,  and,  if  he  shall  fail  to  do  so,  the  consideration 
will  have  failed  and  the  appellant  will  not  longer  be  bound 
by  the  contract. 

The  decree  as  entered  is  in  favor  of  Downing,  one  of  the 
plaintiffs,  and  the  only  allegation  of  the  complaint  as  to  him 
is  that  plaintiffs  (of  whom  Downing  is  one)  are  informed 
and  believe  that  plaintiff  Downing  has  or  claims  to  have 
some  interest  in  said  mining  property.  The  complaint  there- 
fore, did  not  authorize  any  judgment  in  favor  of  plaintiff 
Downing.  The  contract  is  set  forth  in  the  complaint  as 
"Exhibit  A,"  and  the  decree  enjoins  the  appellant  "from  do- 
ing any  act  whatever  which  will  in  any  manner  .interfere 
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with  the  rights  of  the  plaintiffs  under  said  Exhibit  A."  The 
decree  should  be  definite  as  to  the  things  to  be  perfonned 
and  as  to  the  acts  enjoined.  Te  enjoin  the  appellant  from 
doing  any  act  which  will  in  any  manner  interfere  with  the 
plaintiffs'  rights  under  a  certain  contract  is  too  uncertain 
and  indefinite  to  ever  be  enforced.  The  appellant  is  entitled 
to  have  the  decree  define  his  rights  as  well  as  the  rights  of 
the  respondents,  and  to  have  it  direct  what  specific  acts  ap- 
pellant is  to  do,  as  well  as  what  he  is  not  to  do.  The  decree 
should  be  definite  and  certain,  and  grant  no  greater  relief 
than  that  authorized  by  the  complaint.  It  should  fix  and 
define  a  time  within  which  respondent  Ellis  shall  be  required 
to  build  the  quartz  mill  upon  the  premises.  We  think  the 
judgment  should  be  reversed,  and  that  the  cause  should  be 
remanded  with  instructions  to  the  court  below  to  render  its 
judgment  and  decree  in  accordance  with  this  opinion  and  as 
authorized  by  the  allegations  of  the  complaint. 

Britt,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  cause  remanded,  with  instructions  to 
the  court  below  to  render  its  judgment  and  decree  in  ac- 
cordance with  this  opinion  and  as  authorized  by  the  allega- 
tions of  the  complaint. .  Van  Dyke,  J.,  Garoutte,  J.,  Hani- 
son,  -J. 


[Grim.  No.  627.    Department  One — August  10,  1899.] 

THE  PEOPLE,  Respondent,  v.  AUGUST  NEBER,  Appel- 
lant. 

Criminal  Law — Chabgs  to  Jury — Conditionb  aito  LnoTAnoNS. — ^Eadb 
sentence  of  a  charge  to  the  jury  in  a  criminal  case  need  not  contain 
all  the  conditions  and  limitations  to  be  gathered  from  the  entire 
text. 

Id. — BtJitOLABT— Charge  as  to  Posssssiok  of  Btolxn  Pborbit— Mat- 
TEB  or  Fact.^A  charge  to  the  jury  upon  the  trial  of  an  accusatku 
of  burglary  with  intent  to  commit  larceny,  in  reference  to  the  pos- 
session of  stolen  goods,  which  at  the  outset  showed  that  it  was 
based  hypothetically  upon  the  fact  of  such  possession  bdng  estab- 
lished beyond  a  reasonable  doubt,  does  not  proceed  to  charge  tiie 
jury  upon  matters  of  fact,  because  such  hypothesis  is  not  repeated  ia 
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the  Bubsequent  discussion  of  the  effect  of  evidence  of  such  possession, 
and  as  to  when  it  is  to  be  considered  as  a  circumstance  in  connec- 
tion with  other  circumstances  in  the  case  in  arriving  at  a  verdict. 
Id. — Caution  to  Jury. — Such  charge  could  not  mislead  the  jury  when 
thMiy  were  in  a  subsequent  part  of  the  charge  expressly  cautioned 
against  understanding  the  court  as  intimating  any  opinion  upon  any 
fact  in  the  case,  or  upon  the  weight  of  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  CJourt  of  Napa 
County.    E.  D.  Ham,  Judge. 

The  facts  are  stated  in  the  opinion. 

Webber  &  Rutherford,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

BRITT,  C. — ^Defendant  was  convicted  in  this  action  of 
the  crime  of  burglary  in  the  second  degree,  perpetrated  by 
entering  a  certain  building  with  intent  to  commit  larceny 
therein.  The  charge  of  the  judge  to  the  jury  at  the  trial  in- 
cluded the  following  matter:  "The  mere  fact  that  a  person  is 
found  in  the  possession  of  property  recently  stolen,  if  such 
be  the  fact,  and  established  by  the  evidence  beyond  a  reason- 
able doubt,  is  not  in  and  of  itself  sufficient  to  warrant  a  con- 
viction of  the  party  either  of  larceny  or  burglary.  There 
must  be  evidence  outside  of,  or  beyond  or  independent  of, 
the  fact  of  the  possession  of  the  property  recently  stolen  in 
order  to  warrant  a  jury  in  convicting  a  party.  But  where 
the  evidence  establishes  the  fact  beyond  a  reasonable  doubt 
that  the  person  who  had  the  recent  possession  of  stolen  prop- 
erty gives  false,  contradictory,  or  inconsistent  accounts  of 
how  he  came  by  that  possession,  that  is  a  circumstance  that 
the  jury  should  consider  in  arriving  at  a  verdict,  and  they 
can  and  should  consider  the  fact  that  the  party  has  the  pos- 
session of  property  recently  stolen  in  connection  with  all  the 
other  circumstances  in  the  case  in  arriving  at  their  verdict. 
On  appeal,  defendant  does  not  deny  that  there  was  evidence 
before  the  jury  tending  to  show  that  certain  personal  prop- 
erty was  stolen  from  the  building  aforesaid  at  or  about  the 
CXXV.  Cal.  36.  ^  . 
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time  of  the  burglary  alleged  against,  him,  and  was  found  soon 
afterward  in  his  possession ;  but  he  contends  that  the  effect 
of  said  instruction  was  to  say  that  those  things  were  estab- 
lished as  true,  and  so  the  court  charged  the  jury  as  to  mat- 
ter of  fact. 

At  the  outset  of  the  instruction  complained  of  the  judge 
stated  the  condition  upon  which  his  remarks  were  founded 
to  be  hypothetical  only — *'if  such  be  the  fact,  and  established 
beyond  a  reasonable  doubt."  It  is  incredible  that  the  jury, 
as  men  of  ordinary  intelligence,  did  not  understand  that  the 
same  qualification  accompanied  the  immediately  succeeding 
references  to  the  same  circumstance,  although  the  condi- 
tion was  not  repeated.  Each  sentence  of  the  charge  is  not 
required  to  contain  "all  the  conditions  and  limitations  which 
are  to  be  gathered  from  the  entire  text."  (People  v.  DoyeU, 
48  Cal.  85;  People  v.  Flynn,  73  Cal  511;  People  v.  Warden, 
113  Cal.  569.)  If  a  suspicion  remain  that  the  jury  might 
have  misunderstood  the  language  of  the  court,  it  is  removed 
by  the  part  of  the  charge  subsequently  occurring,  as  follows: 
"Do  not  understand  me  as  intimating  any  opinion  on  any 
fact  in  this  case.  Whether  the  defendant  is  guilty  or  inno- 
cent of  this  offense  is  for  you  to  determine  from  the  evidence. 
You  must  distinctly  understand  that  the  court  in  no  manner 
or  form  is  expressing  or  intends  to  express  or  intimate  any 
opinion  upon  the  weight  of  the  evidence,  ....  or  that 
any  fact  in  the  case  is  or  is  not  proven." 

Other  points  made  by  appellant  are  without  merit,  and 
are  not  of  importance  to  require  separate  notice.  The  judg- 
ment should  be  affirmed. 

Cooper,  C,  and  Haynes,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Yan  Dyke,  J.,  Garoutte,  J.,  Haniflon,  J. 


Digitized  by  LjOOQIC 


Aug.  1899.]  Jack  v.  Sinsheimer.  563 

[L.  A.  No.  467.    Department  One. — ^August  10,  1899. J 
R.  E.  JACK,  Respondent,  v.  SINSHEIMER,  AppeUant. 

TLkjlbe — ^Eviction  ix>b  Nonpayment  of  Ricwt— Liquidated  Damages — 
Void  Ciause. — ^Under  a  proviBion  in  a  lease  for  five  years  that,  upon 
failure  of  the  lessee  to  pay  the  stipulated  rent,  he  shall  vacate  the 
premises  upon  receiving  thirty  days'  notice  from  the  lessor,  it  is  not 
difficult  or  impracticable  to  fix  the  amount  of  damage  resulting  to 
the  lessor,  and  an  additional  clause  providing  that  the  lessee,  in 
such  case,  shall  pay  to  the  lessor  "the  sum  of  one  thousand  dollars, 
as  settled  and  liquidated  damages,"  is  void,  under  sections  1670  and 
1671  of  the  CivU  Code. 

Id. — Guabantt  of  Void  Penalty — Liability  of  Quabantob. — ^A  guar- 
antor is  never  implicated  beyond  the  strict  terms  of  his  contract; 
and  a  guaranty  which  by  its  terms  piurports  to  secure  the  payment 
of  a  penalty  of  one  thousand  dollars  which  by  the  lease  was  fixed 
as  liquidated  damages,  in  case  the  lessee  should  be  evicted  from  the 
premises  for  nonpayment  of  rent,  or  should  voluntarily  vacate  the 
same,  is  void  on  account  of  the  invalidity  of  the  penalty,  and  can- 
not subject  the  guarantor  to  any  liability  for  rent,  or  for  any  actual 
damages  and  expenses  accruing  to  the  mortgagee  by  reason  of  the 

Id. — ^Void  Mortgage  to  Secure  Guarantor — Quieting  Title. — ^A  mort- 
gage made  by  the  lessee  to  secure  the  guarantor  against  all  cost, 
damages  and  expenses  accruing  to  the  mortgagee  by  reason  of  the 
guaranty  of  the  void  penalty  contained  in  the  lease,  is  void,  and  is  no 
defense  to  an  action  to  quiet  title  by  the  successor  in  interest  of  the 
mortgagor. 

Id. — ^Insufficient  Answer— Liability  of  Quabantob  not  Shown. — ^An 
answer  by  such  mortgagee  in  the  action  to  quiet  title,  which  does  not 
aver  that  by  reason  of  the  eviction  of  the  lessee  the  lessor  suffered 
any  damage,  and  which  does  not  show  that  the  lessee  was  evicted 
or  voluntarily  vacated  the  premises,  during  the  term  of  the  lease, 
is  to  be  construed  most  strongly  against  the  pleader,  and  does  not 
disclose  any  liability  of  the  guarantor,  within  the  terms  of  his  con- 
tract, or  show  that  the  mortgage  of  the  lessee  to  the  guarantor  con- 
stitutes any  lien  upon  the  mortgaged  premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Louis  Obispo  County.     E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion. 

Wilcoxon  &  Bouldin,  and  J.  M.  Wilcoxon,  for  Appellant. 

W.  H.  Spencer,  for  Respondent. 
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COOPER,  C— This  is  an  action  brought  by  plaintiflf  to 
quiet  his  title  to  a  certain  tract  of  land  described  in  the  com- 
plaint. The  defendant  answered,  and  in  his  answer  set  forth 
a  certain  mortgage  made  by  one  Cheda,  which  mortgage  was 
claimed  to  be  a  valid  lien  upon  the  premises  in  favor  of  de- 
fendant. The  plaintiflf  demurred  to  the  answer  upon  the 
groimd  that  the  facts  therein  stated  did  not  constitute  any 
defense  to  the  action ;  the  demurrer  was  sustained,  and,  de- 
fendant declining  to  amend,  judgment  was  rendered  against 
him.  This  appeal  is  by  defendant  from  the  judgment  and 
for  the  purpose  of  reviewing  the  order  sustaining  the  demur- 
rer. It  appears  from  the  answer  that  on  June  19,  1891,  one 
Andrews,  as  lessor,  leased  to  one  Cheda,  as  lessee,  certain 
premises  in  San  Luis  Obispo  county  for  the  period  of  five 
yeai5  from  and  after  October  1, 1891,  ot  an  annual  rental  of 
two  thousand  dollars,  one-third  of  the  annual  rent  payabk 
every  four  months  in  advance.  This  lease  contained  the 
following  covenant: 

"And  the  said  party  of  the  second  part  (Cheda)  does  here- 
by covenant,  promise,  and  agree  to  pay  to  said  party  of  the 
first  part  (Andrews)  the  said  rent,  in  the  manner  hereinbe- 
fore specified,  ....  and,  upon  his  failure  to  pay  said  rent, 
he  shall  vacate  said  premises  upon  receiving  thirty  days'  no- 
tice from  the  party  of  the  first  part,  and  shall  pay  to  him  the 
sum  of  one  thousand  dollars,  as  settled  and  liquidated  dam- 


At  the  time  of  making  the  said  lease  the  defendant  signed 
an  indorsement  thereon  in  the  following  language : 

"In  consideration  of  the  making  of  the  foregoing  lease  or 
agreement,  and  for  the  purpose  of  securing  the  penalty  of 
one  thousand  dollars  therein  provided  for,  I  hereby  guar- 
antee the  payment  of  one  thousand  dollars  unto  said  Truman 
Andrews,  whenever,  at  any  time  during  the  term  therein  lim- 
ited and  provided  for,  the  said  J.  A.  Cheda  shall  be  legally 
evicted  from  said  premises  for  nonpayment  of  rent  therein 
provided  for,  or  whenever  he  voluntarily  vacates  the  same, 
upon  ten  days'  notice. 

"Dated  June  19, 1891. 

"B.  SINSHEIMER." 

On  January  25, 1894,  the  said  Cheda  was  the  owner  in  fee 
of  the  property  described  in  the  complaint  in  this  action. 
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and  while  such  owner,  on  said  last-named  day,  he  made  to 
the  defendant  a  mortgage  thereon,  which  mortgage  was  duly 
acknowledged  and  recorded,  and  which  was  given  for  the 
purpose  of  securing  defendant  "against  all  cost,  damages, 
and  expenses  incurred  ,8uflfered,  or  accruing  to  said  mortgage 
by  reason  of  a  certain  written  guaranty  made  by  him  upon 
the  part  of  and  for  said  J.  A.  Cheda,  upon  and  about  a  cer- 
tain lease  this  day  executed  between  Truman  Andrews  and 
J.  A.  Cheda,  to  which  lease  reference  is  hereby  made."  On 
September  1,  1896,  the  said  Cheda  was  in  default  for  rent 
under  the  terms  of  said  lease,  and  thereupon  proceedings 
were  commenced  to  evict  and  eject  him  from  the  leased  prem- 
ises. Afterward,  judgment  was  duly  given  and  made  against 
said  Cheda  and  he  was  legally  evicted  from  the  said  prem- 
ises, and  he  has  never  paid  the  rent  so  due  or  the  said  one 
thousand  dollars.  Notice  of  the  nonpayment  of  rent  and  of 
the  default  of  Cheia  was  given  to  defendant  and  demand 
made  upon  him  for  the  payment  thereof.  Defendant  has  not 
paid  the  some,  but  claims  that  he  has  a  right  to  the  security 
given  by  the  mortgage  until  he  is  fully  released  from  said 
guaranty.  The  principal  question  in  this  case  is  as  to  whether 
or  not  the  clause  in  the  lease  fixing  the  sum  of  one  thousand 
dollars  as  Uqiiidated  damages  in  case  of  the  premises  being 
vacated  by  the  lessee  is  void.  The  rule  that  a  guarantor  is 
never  implicated  beyond  the  strict  terms  of  his  contract 
must  be  applied  to  defendant  in  this  case.  His  guaranty 
was  "for  the  purpose  of  securing  the  penalty  of  one  thou- 
sand dollars  ....  whenever  at  any  time  during  the  term 
therein  limited  and  provided  for  the  said  J.  A.  Cheda  shall 
be  legally  evicted  from  said  premises  for  nonpayment  of 
rent,  or  whenever  he  voluntarily  vacates  the  same.  "The 
guaranty  was  therefore  by  its  terms  to  secure  a  penalty  of 
one  thousand  dollars  which  by  the  lease  was  fixed  as  liqui- 
dated damages  in  case  the  lessee  should  be  evicted  from  the 
said  premises  or  voluntarily  vacate  the  same.  The  provis- 
ions of  our  code  are  as  follows :  "Every  contract  by  which 
the  amount  of  damage  to  be  paid,  or  other  compensation  to 
be  made,  for  a  breach  of  an  obligation,  is  determined  in  an- 
ticiptation  thereof,  is  to  that  extent  void,  except  as  expressly 
provided  in  the  next  section."  (Civ.  Code,  sec.  1670.)  "The 
parties  to  a  contract  may  agree  therein  upon  an  amoun|t 
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which  ehall  be  presumed  to  be  the  amount  of  damage  sus- 
tained by  a  breach  thereof,  when,  from  the  nature  of  the 
case,  it  would  be  impracticable  or  extremely  difficult  to  fix 
the  actual  damage."     (Civ.  Code,  sec.  1671.) 

We  think,  under  the  provisions  of  the  code  quoted,  that 
clause  of  the  lease  as  to  the  penalty  of  one  thousand  dollars 
is  void.     It  does  not  occur  to  us  that  upon  the  failure  of  a 
tenant  to  pay  rent,  and  upon  his  eviction  after  notice  and 
demand,  the  actual  damage  would  be  extremely  difficult  to 
fix  or  impracticable  of  estimation.     It  is  provided  in   our 
code  (Code  Civ.  Proc,  sec.  1174)  that  in  summary  proceed- 
ings for  obtaining  possession  of  real  property  after  default  of 
the  tenant  in  the  payment  of  rent,  the  judgment  or  verdict 
shall  find  the  amount  of  damages  occasioned  to  the  plain- 
tiff and  for  the  amount  of  rent  due,  and  shall  be  rendered 
against  the  defendant  for  three  times  the  amount  so  found. 
If  the  lessor  had  brought  an  action  against  the  lessee  under 
the  above  section  and  preceding  sections  of  the  Code  of  Civil 
Procedure,  the  rule  laid  down  in  section  1174  would  be  api>li- 
cable.    We  not  only  have  a  rule  laid  down  in  the  CJode  of 
Civil  Procedure,  section  1174,  for  the  wrongful  holding  over 
of  a  tenant  after  failure  to  pay  rent,  but  we  have  rules  laid 
down  in  Civil  Code,  sections  3335,  3344,  and  3345,  and  final- 
ly we  have  the  rule  laid  down  in  the  Civil  Code,  section  3334, 
that,  with  the  exceptions  of  the  rules  stated  in  the  Code  of 
Civil  Procedure,  section  1173,  and  the  Civil  Code,  section? 
3335,  3344,  and  3345,  the  detriment  caused  by  the  wrong- 
ful occupation  of  real  property  is  deemed  to  be  the  value  of 
the  use  of  the  property  for  the  time  of  such  occupation  and 
the  costs,  if  any,  of  recovering  the  possession.     The  above 
sections  seems  to  provide  rules  for  ascertaining  the  daniagkr- 
in  all  kinds  of  actions  for  the  recovery  of  real  estate.     When 
a  tenant  fails  to  pay  rent  as  provided  in  the  lease,  the  amovint 
of  damage  is  not  extremely  difficult  to  fix,  and  it  certainly 
is  not  impracticable  to  fix  the  amount  of  such  damage.      In 
Patent  Brick  Co.  v.  Moore,  75  Cal,  205,  it  wa3  held  that  a 
stipulation  by  the  contractor  in  a  building  contract  to  |>ay 
the  owner  a  specified  amount  as  liquidated  damages  for  eat'ii 
day's  delay  in  completing  the  building  is  not  sufficient  evi- 
dence of  itself  to  entitle  the  owner  to  recover  the  amount 
stipulated  for  as  liquidated  damages. 
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In  Drew  v.  Pedlar,  87  Cal.  443,  22  Am.  St.  Rep.  257,  it 
was  held  that  where  a  written  agreement  was  made  between 
a  vendor  and  purchaser  for  the  sale  of  certain  real  estate  and 
one  thousand  dollars  was  paid  down  by  the  purchaser,  and 
the  contract  contained  a  provision  that  in  case  of  a  breach 
thereof  by  the  purchaser  the  thousand  dollars  should  be  taken 
by  the  vendee  as  liquidated  damages,  that  the  provision  was 
void.  In  the  opinion  it  is  said :  "It  appears,  from  the  na- 
ture of  the  contract  imder  consideration,  that  it  would  not  be 
impracticable  or  at  all  difficult  to  fix  the  actual  damage  in 
this  case,  since  section  3307  of  the  Civil  Code  provides  a  rule 
by  which  the  damage,  in  all  cases  of  this  kind,  may  be  mea- 
sured and  definitely  fixed.'' 

In  Pacific  Factor  Co.  v.  Adler,  90  Cal.  110,  Am.  St.  Rep. 
102,  a  contract  had  been  entered  into  between  plaintiff  and 
defendant  for  the  deUvery  of  a  large  number  of  grain  bags. 
The  contract  contained  a  clause  to  the  effect  that  the  defend- 
ant would  pay  to  plaintiff  three  cents  for  each  bag  which  he 
refused  or  neglected  to  deUver,  and  also  contained  the  express 
agreement  that  it  was  understood  between  the  plaintiff  and 
defendant  that  owing  to  the  nature  of  the  case  it  would  be  im- 
practicable and  extremely  difficult  to  fix  the  actual  damage. 
It  was  held  that,  notwithstanding  the  provision  in  the  con- 
tract that  the  parties  understood  that  it  would  be  impractica- 
ble and  extremely  difficult  to  fix  the  actual  damage,  the 
provision  was  void  under  sections  1670  and  1671  of  the  Civil 
Code. 

In  Wilmington  Trans,  Co.  v,  O'Neil,  98  Cal  1,  the  contract 
sued  upon  contained  a  provision  for  the  hiring  of  a  lighter 
and  for  the  payment  of  a  fixed  sum  in  case  of  loss  or  irrepar- 
able damage  to  the  lighter.  It  was  held  that  the  stipula- 
tion was  in  the  nature  of  a  penalty,  and  that  the  plaintiff 
in  suing  upon  the  contract  should  have  alleged  and  proved 
actual  damage. 

Applying  the  rule  as  laid  down  in  the  above  cases,  the 
stipulation  in  the  lease  as  to  one  thousand  dollars'  penalty 
was  void  and  the  demurrer  properly  sustained.  It  is  said  by 
appellant  that  even  if  the  penalty  is  void  as  to  the  amount, 
the  stipulation  is  binding  upon  the  lessee  for  the  actual  dam- 
age. This  would  be  true  without  any  such  provision  in  the 
lease.  In  case  the  lessee  failed  to  pay  rent  or  vacate  before  the 
end  of  his  lease  he  is  liable  to  bis  lessor  for  the  actual  damage 
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sustained  without  any  covenant  to  that  effect  or  any  bond  or 
guaranty.  That,  however,  is  not  this  case.  The  defendant 
did  not  guarantee  the  rent  nor  agree  that  under  any  circum- 
stances he  would  be  responsible  for  it.  He  guaranteed  the 
penalty  of  one  thousand  dollars  in  case  the  lessee  was  legally 
evicted  for  nonpayment  of  rent  or  voluntarily  vacated  the 
premises.  The  penalty  being  void,  the  guarantor  is  not 
liable.  It  is  alleged  in  the  answer  that  Cheda  became  in- 
debted for  rent  under  said  lease,  but  no  statement  is  made 
as  to  whom  he  so  became  indebted.  It  is  stated  that  Cheda 
was  legally  evicted  from  the  leased  premises  for  nonpayment 
or  rent,  but  it  is  not  alleged  that  by  reason  of  such  eviction 
the  lessor  or  anyone  else  suffered  any  damage.  The  answer 
may  be  true,  and  yet  the  lessor  may  have  been  greatly  bene- 
fited by  evicting  the  lessee,  as  he  may  have  leased  the  prem- 
ises immediately  for  a  much  greater  rent,  or  otherwise  re- 
ceived profit  by  obtaining  possession  thereof. 

In  the  case  of  Pacific  Factor  Go  v.  Adler,  $upra,  the  plain- 
tiff introduced  in  evidence  its  contract  containing  the  pro- 
vision that  defendant  would  pay  to  plaintiff  three  cents  for 
each  bag  which  he  refused  or  neglected  to  deliver  under  the 
contract,  and,  after  showing  the  number  of  bags  which  de- 
fendant failed  to  deliver,  rested  without  any  proof  of  dam- 
age. Defendant  moved  in  the  court  below  for  nonsuit  upon 
the  ground,  among  others,  that  no  proof  of  actual  damage 
was  offered.  The  nonsuit  was  granted  and  this  court  af- 
firmed the  judgment. 

The  guaranty  as  to  the  penalty  only  made  defendant  lia- 
ble in  case,  during  the  term  of  the  lease,  the  lessee  should  be 
legally  evicted  from  the  said  premises  for  nonpayment  of 
rent,  or  should  voluntarily  vacate  the  same.  There  is  no  al- 
legation in  the  answer  that  the  lessee  ever  voluntarily  vacated 
the  premises,  and  no  allegation  that  he  was  legally  evicted 
during  the  term  of  the  lease.  The  rule  that  a  pleading  will 
be  construed  most  strongly  against  the  pleader  must  bi3  ap- 
plied to  the  answer  in  this  case.  Tested  by  the  demurrer 
the  satements  of  the  answer  must  be  taken  as  true,  yet,  fur  the 
purpose  of  holding  the  guaranty  of  defendant  binding,  we 
cannot  presume  any  facts  outside  of  those  stated  in  the  an- 
swer. ' 

We  advise  that  the  judgment  be  affirmed. 
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Haynes,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  afl5rmed.      Van  Dyke,  J.,  Garoutte,  J.  Harrison,  J. 


[L.  A.  No.  641.    Department  One. — ^August  11,  1899.] 

REDLANDS  HOTEL  ASSOCIATION,  Appellant,  v.  J.  R. 

RICHARDS  et  aL,  Respondents. 

Chattel  Mobtoages — Fobbclosube  or  Second  Mobtgaqe — ^Valve  oi 
Pbopertt — PowEB  or  GoiCMissioNEB. — ^A  commissioner  appointed  to 
make  sale  of  chattels  under  a  decree  of  foreclosure  of  a  second  chat- 
tel mortgage  thereupon,  is  clothed  with  executive  powers  only,  and 
cannot  judicially  determine  that  the  property  is  not  of  sufficient 
value  to  meet  the  prior  mortgage,  nor  certify  a  deficiency  without 
having  made  sale  of  the  property  as  directed. 

Id. — ^RETUBir  Without  Sale — ^Deficiency  Judgment  Vacated— Execu- 
tion Quashed. — 'the  return  by  the  commissioner  without  sale  can- 
not warrant  the  docketing  of  a  deficiency  judgment;  and  a  judg- 
ment so  docketed,  upon  which  execution  is  issued,  iB  properly  va- 
cated by  the  court,  and  the  execution  quashed. 

Id. — PowEB  OF  Coubt — Case  Gonsidebed. — It  seems  that  ■  under  the 
equitable  construction  given  to  the  statute  in  Toby  v.  Oregon  etc. 
Co.,  98  Cal.  490,  the  court  may  have  the  power,  upon  proper  proof 
that  the  mortgage  was  valueless,  on  account  of  the  insufficiency  oi 
the  property  to  pay  and  discharge  the  prior  mortgage,  to  find  that 
fact  and  direct  a  deficiency  or  personal  judgment  against  the  de- 
fendant without  selling  the  mortgaged  property. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Bernardino  County,  vacating  a  deficiency  judgment  and 
quashing  an  execution  issued  thereupon.  John  L.  Campbell, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Frank  C.  Prescott,  for  Appellant 

L.  H.  Valentine,  for  Respondents* 

HAYNES,  C. — The  Redlands  Hotel  Association,  a  cor- 
poration, brought  an  action  to  foreclose  a  chattel  mortgage 
made  by  Richards  upon  certain  hotel  furniture  to  secure  a 
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promissory  note  made  by  him  and  one  David  Weh  to  the 
plaintiflF,  and  indorsed  before  delivery  by  John  M.  Jones 
(both  of  whom  were  made  defendants),  and  which,  as  was 
alleged  in  the  complaint,  was  subject  to  a  prior  mort^ige 
made  by  Richards  to  said  Jones  upon  the  same  furniture. 
The  court  found  for  the  plaintiff,  and  entered  judgment  di- 
recting the  sale  of  said  property  to  pay  the  amount  found  due 
to  the  plaintiff  and  appointed  a  commissioner  to  make  such 
sale;  but  further  found  and  decreed  that  all  of  the  mortgaged 
property  was  subject  to  a  first  and  prior  chattel  mortgage 
given  by  defendant  Richards  to  defendant  Jones.  It  also  pro- 
vided that  if  the  proceeds  should  not  be  suflScient  to  satiaf}' 
the  amount  found  due  to  the  plaintiff,  the  deficiency  should 
be  docketed  against  all  the  defendants. 

An  order  of  sale  was  issued  to  the  commissioner  on  Novem- 
ber 29, 1897,  and  on  December  1st  he  made  a  return  thereon 
to  the  effect  that  he  made  an  attempt  to  levy  on  the  prop- 
erty described  in  the  order  of  sale  for  the  purpose  of  selling 
the  same,  but  found  that  it  was  subject  to  a  prior  mortgage 
found  in  the  decree  to  be  a  prior  lien  upon  the  property  di- 
rected to  be  sold;  that  the  amount  secured  by  said  prior 
mortgage  exceeded  the  value  of  the  property,  and  if  sold 
would  not  pay  the  first  chattel  mortgage;  that  he  was  unable 
to  take  possession  of  the  property  for  lack  of  the  necessary 
money  to  pay  the  lien  of  the  first  mortgage,  and  therewith 
returned  said  writ  wholly  unsatisfied,  and  certified  the  de- 
ficiency to  be  eight  hundred  and  seventy  dollars  and  twenty- 
three  cents;  and  for  said  siun  a  deficiency  judgment  was 
thereupon  docketed  against  all  the  defendants.  Afterward, 
an  execution  was  issued  upon  said  deficiency  judgment  and 
levied  upon  other  property  of  defendant  Richards,  who  there- 
upon procured  an  order  against  the  plaintiff  to  show  cause 
why  said  deficiency  judgment  should  not  be  vacated  and  said 
execution  quashed.  The  application  was  heard  upon  affi- 
davits setting  out  the  foregoing  and  other  facts,  and  upon  the 
files  and  records  in  said  cause,  and  upon  the  hearing  an  order 
was  made  quashing  the  execution  and  vacating  the  de- 
ficiency judgment,  and  from  that  order  the  plaintiff  appeals. 

The  affidavits,  so  far  as  they  relate  to  the  value  of  the  mort- 
gaged property,  are  conflicting;  that  of  defendant  Richards 
alleging  upon  information  and  belief  that  plaintiff's  mort- 
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gage  is  not  valueless  as  a  security,  but  that  if  a  sale  had  been 
made  "some  money  oould  have  been  realized  from  such  sale 
to  apply"  upon  plaintiff's  judgment;  while  the  affidavit  on 
behalf  of  plaintiff  is  to  the  effect  that  the  mortgaged  prop- 
erty is  not  worth  two  thousand  dollars  (the  amount  of  the 
prior  mortgage),  and  would  not  bring  said  sum  either  at 
private  sale  or  a  sale  imder  execution. 

The  commissioner  appointed  to  make  the  sale  of  the  mort- 
gaged property  under  the  decree  of  foreclosure  was  clothed 
with  executive  powers  only,  and  could  not  judicially  de- 
termine the  value  of  the  property,  or  that  the  plaintiff  was 
entitled  to  a  deficiency  judgment,  otherwise  than  by  a  sale  of 
the  property  as  directed. 

Toby  V.  Oregon  etc.  Co.,  98  Cal.  490,  cited  by  appellant,  is 
not  in  point.  In  that  case  a  receiver  was  appointed  pendente 
lite,  and  after  trial  and  order  for  judgment,  upon  a  showing 
to  the  court  that  the  property  was  deteriorating  in  value,  and 
large  expense  in  keeping  was  being  incurred,  the  receiver  was 
ordered  by  the  court  to  sell  the  mortgaged  vessel  as  perishable 
proi)erty.  It  is  true  it  was  there  said :  "The  contention  of 
appellant  that  there  can  be  no  deficiency  judgment  without 
a  sale  and  formal  return  by  the  sheriff  seems  to  me  too  techni- 
cal to  give  effect  to  the  evident  intent  of  the  law-makers  in 
many  cases.  Suppose  in  the  present  case  the  steamship  mort- 
gaged had  been  lost  by  the  perils  of  the  sea,  pendente  lite, 
would  the  plaintiff  have  been  without  remedy?  Or  can  it 
be  claimed  that  the  court  would  have  been  forced  to  the  use- 
less expedient  of  foreclosing  the  mortgage,  ordering  a  sale, 
and  awaiting  the  return  of  the  sheriff,  before  a  deficiency 
judgment  could  be  docketed?  Would  it  not  rather  be  said 
that  the  court  having  obtained  jurisdiction  of  the  parties  and 
of  the  subject  matter  would,  under  the  rules  of  equity,  proceed 
under  the  altered  circumstances,  and,  in  view  of  the  fact  that 
the  security  was  exhausted,  to  do  justice  by  the  entry  of  judg- 
ment for  what  would  then  become  the  deficiency,  viz.,  the 
full  amount  due?" 

Under  the  equitable  construction  thus  given  to  the  statute, 
it  may  be  that  the  court,  upon  proper  proof  that  plaintiff's 
mortgage  was  valueless  because  the  i)roperty  was  insufficient 
to  pay  and  discharge  the  prior  mortgage,  could  have  found 
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that  fact  and  directed  a  deficiency  or  personal  judgment 
against  the  defendants^  without  selling  the  mortgaged  prop- 
erty ;  but  it  must  be  apparent  from  the  reasoning  of  that  ca?e 
that  the  commissioner  had  no  such  power,  and  that  the  de- 
ficiency judgment  based  upon  his  returns  was  wholly  un- 
authorized, and  the  writ  of  execution  issued  thereon  must  fall 
with  it. 

What  course  the  plaintiff  should  have  pursued,  or  what 
remedy  it  may  have  in  the  present  situation,  are  moot  ques- 
tions upon  which  no  opinion  is  expressed. 

I  advise  that  the  order  appealed  from  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


[L.  A.  No.  551.    Department  One.— August  12,  1899.] 

N.  S.  NILES  et  al.,  Appellants,  v.  CITY  OF  LOS  ANGELES 
et  al.,  Respondents. 

Dedication  of  Stbeet — Intention  EssENTiAii — Insufficient  Findings 
— ^Probative  Facts — Ubeb  of  Way — ^License.— The  intention  of  the 
owner  of  land  to  dedicate  part  thereof  as  a  public  street  is  essential 
to  a  dedication;  and  findings  of  mere  probative  facts,  without  the 
finding  of  a  dedication  or  of  an  intent  to  dedicate,  and  which  are  not 
inconsistent  with  the  absence  of  such  intention,  and  may  indicate  a 
mere  license  to  the  public  to  use  an  open  passageway  for  travel. 
without  adverse  user  thereof  by  the  public,  are  insufficient  to  estab- 
lish the  dedication  of  the  way  as  a  public  street. 

Id. — General  Finding. — A  general  finding  that  the  way  was  a  public 
street,  placed  among  the  condusions  of  law,  and  evidently  intended 
as  a  deduction  from  previous  probative  facts  found,  cannot  prevail, 
if  not  sustained  by  the  probative  facts. 

Id.— Aoveese  User  by  Pubuc. — ^Where  the  dedication  of  a  highway  is 
sought  to  be  established  by  user  by  the  public,  it  must  be  shown 
that  tne  user  was  adverse  with  the  knowledge  of  the  owner ;  and  the 
user  must  be  of  such  duration  that  the  public  interest  and  privaii* 
right  would  be  materially  impaired  if  the  dedication  were  revokitl 
and  the  use  by  the  public  discontinued. 
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Id. — ^Majono  anp  Filino  or  Map — Offer  of  Dedioatioit — ^Acceptance 
-^-Revocation. — ^The  making  and  filing  of  a  map  designating  certain 
streets  thereon,  is  only  an  offer  to  dedicate  such  streets  to  the  pub- 
lic, and  unless  the  offer  is  accepted  by  the  public  within  a  reason- 
able time,  the  owner  may  resume  possession  and  control  of  the 
property,  and  thereby  revoke  his  offer. 

lo. — ^Insufficiency  of  Evidencb. — ^Evidence  showing  that  since  the 
opening  by  adjoining  owners  of  a  strip  used  as  a  passageway,  it  was 
cultivated  by  the  owners  almost  every  year,  that  fruit  and  other 
trees  were  placed  thereon  by  them,  that  taxes  were  paid  by  them  to 
the  city  upon  the  land,  that  on  an  assessment  map  of  another  street 
the  strip  was  shown  to  be  private  land,  and  not  a  street,  and  was 
assessed  to  the  owners  thereof,  and  that  the  strip  had  never  been 
improved,  graded  or  accepted  as  a  street  by  the  public  authorities, 
is  wholly  insufficient  to  support  a  finding  that  the  strip  was  dedi- 
cated or  abandoned  to  the  public  as  a  street. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  J. 
W.  McKinley,  Judge,  rendering  judgment.  M.  T.  Allen, 
Judge,  denying  new  trial. 

The  facts  are  stated  in  the  opinion. 
M.  W.  Conkling,  for  Appellants. 
W.  E.  Dunn,  for  Respondents. 

COOPER,  C. — ^This  action  was  brought  by  appellants  to 
restrain  the  respondents  from  entering  upon,  taking  posession 
of,  and  removing  trees,  fences,  and  improvements  from  the 
real  estate  described  in  the  complaint.  The  respondents  in 
their  answer  claimed  that  a  certain  part  of  the  land  de- 
scribed in  the  complaint,  about  thirty  feet  wide  off  the  eastern 
side  thereof  running  north  and  south,  bounded  on  the  north- 
ern end  by  Washington  street,  on  the  south  by  Parcel's  sub- 
division of  the  John  Thomas  tract,  and  on  the  east  by  a  line 
formerly  the  west  line  of  the  lands  of  Reed  and  Snodgrass, 
constituted  a  part  of  a  public  street,  to  wit,  Trinity  street,  in 
the  city  of  Los  Angeles. 

Findings  were  filed  and  judgment  rendered  in  favor  of  the 
respondento  as  to  the  lands  described  in  the  answer.  A 
motion  was  made  for  a  new  trial  and  denied,  and  this  appeal 
is  from  the  judgment  and  order.  The  findings  and  con- 
clusions of  the  lower  court  were  as  follows:    ,^^^^^^^,,^ Google 
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'1.  That  in  the  year  1887  the  plaintiflf,  William  Niles, 
was  the  owner  of  a  certain  tract  of  land  in  said  city  of  Los 
Angeles,  including  the  strip  of  land  in  question  in  this  action, 
which  tract  fronted  on  Washington  street  on  the  north,  ad- 
joining the  John  Thomas  subdivision  of  the  Parcel's  tract 
on  the  south,  and  adjoining  a  tract  of  land  belonging  to  one 
L.  Snodgrass  on  the  east. 

"2.    That  in  1887,  at  a  time  when  said  William  Niles  and 
said  Snodgrass  were  the  owners  respectively  of  said  adjoining 
tracts  of  land,  said  Niles  caused  a  fence  to  be  built  across  his 
said  tract  of  land  running  from  Washington  street  to  the 
south  line  of  his  said  tract  and  on  a  line  parallel  with  and 
thirty  feet  distant  from  the  division  line  between  the  lands  of 
Niles  and  Snodgrass,  and  at  the  same  time  said  Snodgrass 
fenced  his  said  tract  of  land,  leaving  outside  of  his  said  fence 
a  strip  of  land  about  thirty  feet  in  width  adjoining  for  its 
full  length  said  thirty  foot  strip  which  said  Niles  had  left 
outside  of  his  said  fence;  and  that  said  two  strips  of  land, 
having  a  total  width  of  about  sixty  feet,  were  at  said  time 
thrown  open  to  public  travel  by  said  Niles  and  Snodgrass,  and 
have  been  ever  since,  until  a  few  months  prior  to  the  bringing 
of  this  action,  open  to  public  travel  without  protest  from 
plaintiffs  or  their  predecessors  in  interest. 

"3.  That  the  strip  of  land,  sixty  feet  in  width  and  com- 
posed of  the  two  thirty  foot  strips  aforesaid,  was  in  direct  line 
with  Trinity  street,  in  said  city,  as  it  then  existed,  and  as  it 
now  exists  south  of  said  tract  of  Niles  and  Snodgrass,  and 
said  sixty  foot  strip  extends  from  Washington  street  south  in 
direct  continuation  of  said  Trinity  street. 

"4.  That  ever  since  the  building  of  said  fences,  in  1887, 
said  sixty  foot  strip  of  land,  including  the  land  in  question 
in  this  action,  has  been  and  was  continuously  used  and 
traveled  by  the  public  as  a  public  street  of  said  city  until  ob- 
structing fences  were  built  by  the  plaintiff  across  the  same  a 
few  months  before  the  bringing  of  this  action,  and  was  dur^ 
ing  said  time  known  as  and  called  'Trinity  street.' 

"5.  That  subsequent  to  the  building  of  said  fences,  in 
1887,  William  Niles  made  a  conveyance  of  his  said  tract  of 
land,  and  including  the  strip  in  question,  to  the  plaintiflf,  N. 
S.  Niles,  and  thereafter,  to  wit,  on  August  6,  1894,  the  said 
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N.  S.  Niles  caused  a  sun^ej'  of  said  property  to  be  made  and  a 
map  thereof  to  be  recorded  in  the  office  of  the  county  recorder 
of  said  Los  Angeles  county,  on  which  map  her  said  property 
is  shown  subdivided  into  lots  and  blocks  only  up  to  the  line 
of  said  fence  theretofore  erected  by  said  William  Niles  in 
1887,  the  easterly  line  of  said  subdivision,  as  shown  by  said 
map,  being  substantially  on  the  same  line  as  the  said  fence. 
*'And  as  conclusions  of  law  from  the  foregoing  facts  the 
court  finds  and  decides:  "1.  That  the  land  described  in  the 
complaint  herein  is  a  part  of  a  public  street  of  the  city  of 
Los  Angeles,  to  wit,  Trinity  street;  2.  That  the  restraining 
order,  heretofore  granted  herein,  should  be  dissolved;  3. 
That  plaintiffs  should  take  nothing  by  their  said  action,  and 
that  defendants  recover  their  costs  herein." 

It  is  contended  that  the  e\ddenee  does  not  sustain  the  find- 
ings, and  that  the  findings  do  not  justify  the  conclusions  of 
law,  and  we  think  both  contentions  will  have  to  be  sustained. 
The  stipulation  contained  in  the  statement  on  motion  for 
a  new  trial  shows  that  William  Niles  and  John  B.  Niles 
owned  the  property  described  in  the  complaint  in  fee  simple 
in  the  year  1880,  and  continued  to  so  own  it  until  February 
4, 1888,  when  they  conveyed  it  to  the  appellant,  N.  S.  Niles. 
Findings  1  and  2,  to  the  extent  that  they  find  that  William 
Niles  was  the  owner  of  the  land  in  controversy  in  the  yeat 
1887,  are  therefore,  not  supported  by  the  evidence  and  in 
direct  conflict  with  the  stipulation  of  the  parties  as  shown  by 
the  record.     The  acts  of  William  Niles  tending  to  show  a 
dedication  in  the  year  1887,  and  prior  to  February  4,  1888, 
at  a  time  when  he  was  not  the  sole  owner  of  the  land,  in  so 
far  as  they  would  or  could  in  any  way  affect  the  rights  of 
this  appellant,  N.  S.  Niles,  cannot  be  considered  in  this  case. 
We  then  have  the  findings  remaining,  to  the  effect  that  since 
1887  until  within  a  few  months  prior  to  the  commencement 
of  this  action  the  land  described  in  the  answer  has  been  open 
to  public  travel  without  protest  from  appellants,  and  has 
been  continuously  used  and  traveled  by  the  public  as  a  pub- 
lic street  until  a  few  months  before  bringing  this  action, 
and  that  on  August  6, 1894,  the  appellant  N.  S.  Niles  made 
a  survey  and  map  of  the  portion  of  the  property  described  in 
the  complaint  other  than  that  claimed  in  the  answer  to  be  a 
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street,  and  said  map  showed  lots  and  blocks  up  to  the  por- 
tion so  claimed  to  be  a  street  in  said  answer,  said  portion  not 
being  on  the  said  map.  There  is  no  finding  of  dedication  and 
no  finding  that  the  land  in  controversy  is  a  public  street,  and 
we  do  not  think  the  findings  of  the  probative  facts  herein 
stated  are  sufficient  of  themselves  to  show  the  premises  to 
be  a  public  street.  It  is  not  found  that  the  public,  during  the 
times  it  has  traveled  over  the  said  land,  claimed  any  right 
to  so  travel  over  it,  or  that  appellants  even  knew  of  8udi 
travel.  There  is  no  finding  that  the  public  authorities  of  the 
city  ever  claimed  the  said  land  as  a  public  street,  or  that 
they  ever  expended  any  money  in  improving  or  grading  the 
same.  The  finding  that  the  appellants  caused  a  map  to  be 
made  and  filed  of  other  land  up  to  a  fence  along  the  west 
line  of  the  strip  in  controversy  is  of  bile  consequence.  It 
is  not  claimed  that  the  land  in  dispute  was  shown  or  platted 
on  said  map  as  a  street,  or  that  the  map  even  included  it. 
The  title  to  the  land  is  in  appellant  N.  S.  Niles,  unless  by 
clear  and  unequivocal  acts  she  or  her  predecessors  in  interest 
have  dedicated  it  to  the  public.  The  law  does  not  allow  the 
land  of  a  private  owner  to  be  taken  for  public  purposes  with- 
out any  conveyance  or  consideration,  except  upon  proof  of 
such  facts  and  circumstances  as  clearly  show  an  intention 
on  the  part  of  the  owner  to  abandon  or  dedicate  the  land  to 
the  public.  Section  2618  of  our  Political  Code  defines  pub- 
lic highways  as  follows :  "In  all  counties  of  this  state  high- 
ways are  roads,  streets,  alleys,  lanes,  courts,  places,  trails,  and 
bridges  laid  out  or  erected  as  such  by  the  public  or,  if  laid 
out  or  erected  by  others,  dedicated  or  abandoned  to  the  pub- 
lic, or  made  such  in  actions  for  the  partition  of  real  property." 
There  is  no  pretense  that  the  land  claimed  to  be  a  street 
was  ever  laid  out  or  erected  by  the  public,  or  that  it  was  made 
such  in  any  action  for  partition  of  real  estate.  It  follovrs 
that  it  cannot  be  held  to  be  a  public  street  unless  it  has  "been 
dedicated  or  abandoned''  to  the  public  by  the  owner  of  the 
land.  In  the  early  and  leading  cases  on  the  question  or  dedi- 
cation in  this  state  it  is  said:  "The  vital  principle  of  the 
dedication  is  the  intention  to  dedicate;  and  whenever  this 
is  unequivocally  manifested,  the  dedication,  so  far  as  the 
owner  of  the  soil  is  concerned,  has  been  made^  Time,  theie> 
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fore^  though  often  a  material  ingredient  in  the  evidence^  is 
not  an  indispensable  ingredient  in  the  act  of  dedication.  If 
accepted  and  used  by  the  public  in  the  manner  intended, 
the  dedication  is  complete — ^precluding  the  owner,  and  all 
claiming  in  his  right,  from  asserting  any  ownership  incon- 
sistent with  such  use.  Dedication,  therefore,  is  a  conclusion 
of  fact,  to  be  drawn  by  the  jury  from  the  circumstances  of 
each  particular  case;  the  whole  question,  as  against  the  owner 
of  the  soil,  being  whether  there  is  sufficient  evidence  of  an 
intention  on  his  part  to  dedicate  the  land  to  the  public  use 
as  highway."  (Harding  v.  Jasper,  14  Cal.  648.) 

To  constitute  a  dedication  of  land  to  the  public  two  things 
are  necessary,  to  wit,  an  intention  by  the  owner,  clearly 
indicated  by  his  words  or  acts,  to  dedicate  the  land  to  public 
use,  and  an  acceptance  by  the  public  of  the  dedication. 
(Elliott  on  Roads  and  Streets,  85;  San,  Francisco  v.  Canavan, 
42  Cal.  553;  San  Francisco  v.  Calderwood,  31  Cal.  585;  91 
Am.  Dec.  542;  People  v.  Reed,  81  Cal.  70;  15  Am.  St.  Rep. 
22;  Washburn  on  Easements,  140,  239;  Child  v.  Chappell, 
9  N.  Y.  246.) 

This  use  must  be  of  such  duration  that  the  public  interest 
and  private  right  would  be  materially  impaired  if  the  dedi- 
cation were  revoked  and  the  use  by  the  public  discontinued. 
{Cincinnati  v.  White,  6  Pet.  431,  439;  San  Francisco  v. 
Canavan,  supra.) 

The  making  and  filing  a  map  designating  certain  streets 
thereon  is  only  an  offer  to  dedicate  such  streets  to  the  public, 
and  the  dedication  does  not  become  effectual  and  irrevocable 
until  the  same  is  accepted  by  the  public.  (People  v.  Wil- 
liams, 64  Cal.  502;  Hayward  v.  Manzer,  70  Cal.  476;  People 
V.  Reed,  81  Cal.  77;  15  Am.  St.  Rep.  22.) 

Such  acceptance  must  be  within  a  reasonable  time  after 
offer  of  dedication,  and,  if  not  accepted,  the  owner  may  re- 
svrnie  the  possession  of  the  property  and  thereby  revoke  his 
offer.  (Hayward  v.  Manzer,  supra;  State  v,  Trask,  6  Vt.  355 ; 
27  Am.  Dec.  b^A\  Field  v.  Manchester,  32  Mich.  279;  County 
of  Wayne  v.  Muller,  31  Mich.  447;  People  v.  Reed,  supra.) 
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The  finding  that  the  strip  of  land  was  traveled  and  used 
by  the  public  since  1887  without  protest  from  appellants  or 
their  predecessors  in  interest  is  only  the  finding  of  probative 
facts  tending  to  prove  dedication,  but  the  fact  of  dedication 
not  necessarily  follow  from  such  probative  f acts,  as  they  are 
not  necessarily  inconsistent  with  a  total  absence  of  intention 
to  dedicate  and  may  indicate  a  mere  license.  (Cooper  r. 
Monterey  Co,,  104  Cal.  438.) 

Dedication  is  never  presumed  without  evidence  of  un- 
equivocal intention  on  the  part  of  the  owner.  (Quinn  v. 
Anderson,  70  Cal.  456.) 

Where  the  dedication  of  a  highway  is  sought  to  be  estab- 
lished by  user  it  must  be  shown  that  the  user  was  adverse 
(Huffman  v.  Hall,  102  Cal.  30),  and  with  the  knowledge 
of  the  owner  (Hope  v.  Bamett,  78  Cal.  14),  and  in  this 
ease  there  is  no  finding  that  the  use  was  adverse  or  with  the 
knowledge  of  the  owner.  It  is  claimed  that  under  the  por- 
tion of  the  findings  termed  ''conclusions  of  law"  the  fact  is 
found  that  the  disputed  premises  arjo  a  public  i^reet  It  has 
been  held  in  many  cases,  in  which  the  appellant  sought  to 
overthrow  a  judgment  because  of  the  absence  of  a  finding, 
that  a  misplaced  finding  of  fact  placed  in  the  conclusions 
of  law  be  considered  to  prevent  the  reversal  of  a  case  fairly 
tried  to  prevent  the  setting  aside  of  a  judgment  justly  given. 
But  in  this  case  we  have  the  finding  of  specific  facts  und^ 
five  different  headings,  and  finally  ''And  as  conclusions  of 
law  from  the  foregoing  facts  the  court  finds  and  decides: 
1.  That  the  land  described  in  the  complaint  herein  is  a  part 
of  a  public  street  of  the  city  of  Los  Angeles,  to  wit,  Trinity 
street."  It  is  plain  that  this  is  a  general  statement  or  conclu- 
sion drawn  by  the  court  from  the  facts  previously  found. 
The  rule  in  such  cases  is  that  the  general  finding  cannot 
stand  unless  the  specific  facts  previously  found  support  it 
(People  V,  Reed,  supra;  Oeer  v,  Sibley,  83  Cal.  4;  Savings 
etc.  Soc,  V.  Burnett,  106  Cal.  540.) 

As  this  case  must  be  sent  back  for  a  new  trial,  it  may  be 
well  for  us  to  indicate  our  opinion  oa  the  evidence  without 
regard  to  the  findings.  Conceding  that  William  Niles  was 
the  sole  owner  of  the  land  in  1887,  at  the  time  of  the  acts 
set  forth  in  findings  1  and  2,  and  conceding  that  the  court 
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found  the  facts  of  dedication  and  that  the  premises  are  a  pub- 
lic street,  we  do  not  think  the  evidence  would  be  sufficient 
to  support  the  fmdings.  William  Niles  testified  that  the 
fence  was  moved  back,  leaving  the  strip  in  contest  open 
during  his  absence  in  the  east,  and  that  since  the  fence  was 
removed  the  ground  has  been  cultivated  each  year.  That 
there  are  orange,  pear,  fig,  and  eucalyptus  trees  on  the  strip. 
That  taxes  have  been  paid  to  the  city  upon  the  land  for  the 
years  1891,  1892, 1893,  1894, 1895,  and  1896.  The  witness 
SnodgrasB,  who  owned  the  land  immediately  east  of  the  strip 
in  dispute  in  1887  testified  that  he  and  William  Niles  talked 
it  over  between  themselves  and  agreed  to  leave  open  strip 
sixty  feet  wide,  being  thirty  feet  oflF  the  side  of  the  land  of 
each,  for  a  passageway,  and  that  it  was  so  left  for  a  passage- 
way. That  it  was  not  left  for  a  street,  and  there  was  never 
any.  agreement  to  give  the  land  for  a  street.  That  after  the 
fences  were  set  back  Niles  continued  to  farm  his  land  right 
up  to  the  line,  and  that  witness  always  paid  taxes  on  his; 
that  the  city  never  exempted  it  from  taxes  and  never  curbed 
or  graded  it,  and  claimed  that  it  was  not  a  street.  No  witness 
testified  to  aay  declaration  made  by  any  owner  of  the  land 
of  an  intent  to  dedicate  it  for  a  public  street. 

Other  witnesses  testified  that  the  strip  had  been  in  culti- 
vation almost  every  year  since  1887.  It  appeared  that  after 
1887  (no  definate  time  is  fixed)  the  city  levied  assessments 
for  the  improvement  of  Washington  street,  idiich  runs  east 
and  west  along  the  northern  end  of  the  strip,  and  made  a 
map  for  the  assessment  of  the  improvements  of  Washington 
street.  On  the  map  the  strip  was  shown  to  be  the  land  of 
Niles,  and  not  a  street,  and  was  assessed  to  Niles.  The  side- 
walk was  curbed  along  the  south  side  of  Washington  street 
and  along  the  thirty  feet  at  the  northern  end  of  the  strip. 
It  does  not  appear. that  the  premises  claimed  to  be  a  street 
have  ever  been  improved,  graded  or  accepted  by  the  public 
authorities. 

In  our  opinion  the  evidence  wholly  fails  to  show  that  the 
strip  was  ever  dedicated  or  abandoned  to  the  public  as  a 
street. 

We  advise  that  the  judgment  and  order  be  reversed. 

Britt;  C,  and  Hajmes,  C,  concurred.  ^        . 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


[L.  A.  No.  606.    Department  One.— August  12,  1899.] 

JOHN  BAXTER  et  al.,  Respondenis,  v.  A.  D.  GHiBERT 
et  al.,  Appellants. 

Watkb  Rights— GSlaim  or  Bubplub  Watbb»— IzrEKunmarcB  wm  Nat- 
UBAL  Flow  om  SnaBAM — ^Injuitoiiok.—- Where  it  appears  that  the 
respoBdents  as  plaintiffs  and  the  nonappealing  defendants  were 
entitled  to  all  the  waters  of  a  creek  and  its  tributary,  which  natur- 
ally flow  within  the  banks  of  the  creek,  the  appellants  claiming  an 
•▼erflow  of  surplus  waters  cannot  tap  the  creek  at  a  point  jLbore 
which  there  is  no  overflow  of  surplus  waters,  so  as  to  take  the  water 
of  lakes  forming  a  source  of  supply  to  the  creek,  and  to  Interfere 
with  the  quantity  of  water  usually  flowing  in  the  natural  channel 
of  the  creek;  and  they  were  properly  enjoined  from  so  doing  by  the 
Judgment  appealed  from. 

APPEAL  from  an  order  of  the  Superior  Court  of  Inyo 
County  denying  a  new  trial.    George  M.  Gill,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Richard  S.  Miner,  for  Appellants. 

Reddy,  Campbell  &  Meteon,  for  Respondents. 

GAROUTTE,  J.— This  action  was  brought  to  test  the 
respective  rights  of  plaintiffs  and  defendants  to  the  waters  of 
Little  Pine  and  Pinyon  creeks,  and  also  the  waters  of  certain 
lakes  situated  high  up  in  the  mountains  and  forming  in  a 
great  measure  the  source  of  supply  of  Little  Pine  creek. 
Judgment  was  rendered  largely  in  accordance  with  the  daims 
of  plaintiffs,  decreeing  that  defendants  Maiers  and  Gilbert 
had  no  rights  in  such  waters  and  perpetually  restraining 
them  from  any  interference  therewith.  Maiers  and  Gilbert 
claimed  to  be  appropriators  of  a  certain  quantity  of  the  wa- 
ters, and  appeal  from  the  order  denying  th^ir  motion  for 
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a  new  trial.  Plaintiffs  are  riparian  owners  on' Little  Pine 
creek,  and  also  appropriators.  The  position  of  appellants 
is  not  sharply  defined  by  their  briefs,  and  we  are  not  entirely 
satisfied  whether  their  main  contention  here  rests  upon  the 
claim  of  the  insufficiency  of  the  evidence  to  support  the  find- 
ing of  fact,  or  upon  erroneous  conclusions  of  law  made  by 
the  trial  court,  based  upon  these  findings. 

It  appears  to  be  conceded  that  the  plaintiffs  and  the  non- 
appealing  defendants  are  entitled  to  all  the  waters  of  Little 
Pine  creek  ,and  its  tributary,  Pinyon  creek,  which  naturally 
flow  within  the  banks  of  Little  Pine  creek.  But  these  ap- 
pellants insist  that  there  is  a  surplus  of  water  at  certain 
seasons  of  the  year,  which  arises  from  the  overflow  of  Little 
Pine  creek,  and  they  claim  this  surpliis.  The  modus  operandi 
for  the  creation  of  this  surplus  water  is  as  follows:  Appel- 
lants filed  three  appropriation  notices  of  location  of  waters. 
By  their  first  notice  they  claimed  five  thousand  inches  of 
water  measured  under  a  four-inch  pressure  of  a  certain  lake 
(describing  it),  and  stating  that  said  waters  would  be  di- 
verted from  said  lake  "by  means  of  an  open  cut  about  three 
hundred  feet  long  by  six  feet  wide  and  ten  feet  deep,  and  will 
be  thus  turned  into  and  mingled  with  the  waters  of  Kersarge 
creek  (Little  Pine  creek),  to  be  diverted  therefrom  at  a  point 

by  a  ditch  four  feet  deep  by  seven  feet  wide  and  about 

two  miles  long,  into  the  tract  of  land  hereinbefore  named." 
By  their  second  notice  of  location  they  likewise  claimed  five 
thousand  inches  of  water,  under  the  same  pressure,  of  a  cer- 
tain lake  (describing  it),  and  stating  that  said  waters  would 
be  diverted  "by  means  of  an  open  cut  about  three  hundred 
feet  long  by  six  feet  wide  and  ten  feet  deep,  and  will  be  thus 
turned  into  and  mingled  with  the  waters  of  Kersarge  creek 

(Little  Pine  creek),  to  be  diverted  therefrom  at  a  point 

by  a  ditch."  By  their  third  notice  of  location  they  claimed 
ten  thousand  inches  of  surplus  water  of  Little  Pine  creek 
measured  under  a  four-inch  pressure.  "Said  waters  will  be 
diverted  from  said  creek  at  a  point  where  the  notice  is  posted, 
by  means  of  a  ditch  four  feet  wide  and  ten  feet  wide  and  about 
three  miles  long."  It  will  be  conceded  that  these  two  afore- 
said lakes  largely  form  the  reservoirs  from  which  Little  Pine 
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creek  is  fed.  It  is  also  a  fact  that  the  point  of  appropriation 
upon  Little  Pine  creek,  located  by  appellants,  is  some  distance 
above  the  point  of  plaintiffs'  appropriation. 

There  is  no  overflow  of  the  waters  of  Little  Pine  creek  above 
the  point  where  appellants  tap  the  creek  with  their  ditch. 
The  evidence  is  all  one  way  upon  this  question.  It  neoessarily 
follows  that  it  was  not  the  overflow  of  the  creek  that  appel- 
lants sought  to  appropriate,  but  a  certain  amount  of  water  in 
these  two  aforesaid  described  lakes.  If  such  appropriation  of 
waters  does  not  interfere  with  the  usual  and  ordinary 
quantity  of  water  flowing  down  the  creek,  the  right  of  appd- 
lants  to  appropriate  is  undoubted;  but  otherwise,  if  there  be 
an  interference  with  the  quantity  of  water  flowing  down  the 
stream.  If  the  tapping  of  these  lakes  by  appellants  reduces 
the  amount  of  water  to  which  plaintiffs  are  entitled,  or 
shortens  the  period  of  time  in  which  they  might  otherwise 
secure  water  from  the  creek,  then  the  acts  of  appellants 
clearly  are  a  trepafls  upon  plaintiffs'  rights — exactly  the  same 
kind  of  trespass  as  though  the  creek  was  tapped  and  that 
amount  of  water  directly  taken  therefrom  without  any 
molestation  of  the  lakes.  Upon  this  point  the  trial  court 
made  the  following  finding  of  fact:  "The  defendants  A.  D. 
Gilbert,  0. 1.  Maiers,  and  A.  P.  Maiers,  by  making  the  ditch 
and  openings  into  East  lake  as  herein  in  these  findings 
described,  have  lowered  and  drained  said  lakes  to  such  an  ex- 
tent as  to  prevent  the  water  from  flowing  into  the  natural 
channel  in  said  Little  Pine  creek,  and,  by  doing  the  work  as 
in  these  findings  described  on  said  East  lake,  have  allowed  the 
waters  thereof  to  escape  therefrom  and  to  divert  it  from  the 
natural  channel  in  said  Little  Pine  creek."  There  is  an 
abundance  of  evidence  to  support  this  finding  of  fact.  In- 
deed, it  is  substantially  conceded  that  appellants  have  tapped 
East  lake  some  feet  below  the  natural  channel  of  Little  Pine 
creek,  and  under  those  conditions  it  is  self-evident  that  such 
an  act  would  materially  affect  the  amount  of  water  flowing 
down  the  natural  channel  of  the  creek.  Upon  a  careful  ex- 
amination of  the  record,  we  are  satisfied  the  evidence  is  amply 
sufficient  to  support  the  findings  of  fact  made  by  the  trial 
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ooorty  and  we  are  also  satisfied  that  the  conclusions  of  law 
based  thereon  find  full  support  in  the  evidence. 

Appellants  rely  upon  various  alleged  errors  of  law  com- 
mitted by  the  trial  court.  Many  of  the  questions  raised  under 
this  head  are  not  material,  as  the  rulings,  even  if  erroneous, 
do  not  go  to  the  merits  of  this  appeal.  We  find  no  error  in 
the  record  demanding  a  reversal  of  the  order. 

For  the  foregoing  reasons  the  order  denying  the  motion  for 
a  new  trial  is  affirmed. 

Harrison,  J.,  and  Van  Dyke,  J.,  concurred. 

A  rehearing  in  Bank  was  denied  September  12, 1899.  On 
petition  for  rehearing,  the  following  dissenting  opinion  was 
rendered : 

BEATTY,  C.  J. — ^I  dissent  from  the  order  denying  a  re- 
hearing of  this  case,  because  I  do  not  think  it  ought  to  be 
finally  disposed  of  here  without  a  decision  of  the  most  im- 
portant question  involved — a  decision  upon  which,  if  in  ac- 
cordance with  the  contention  of  the  appellants,  would  neces- 
sarily demand  a  reversal,  or  important  modification,  of  the 
judgment  appealed  from.  The  right  of  appellants  to  in- 
terfere with  the  lakes  referred  to  in  the  opinion  of  the  court 
is  but  one  of  the  questions  presented  in  the  briefs  of  counsel, 
and  to  my  mind  much  the  less  important  of  the  two  leading 
propositions  upon  which  he  relies. 

It  appears  from  the  record  that  the  lands  of  the  plaintiffs 
are  riparian  to  the  stream  upon  its  lower  course,  near  where 
it  empties  into  Owens  river.  The  stream  heads  in  certain 
small  lakes  near  the  summit  of  the  Sierras,  and  is  fed  during 
the  spring  and  early  summer  by  the  melting  snows.  At  such 
seasons  it  carries  a  large  amount  of  water,  much  more  than 
the  plaintiffs  can  profitably  use.  The  findings  of  the  superior 
court  show  that  there  is  a  surplus  of  water  when  the  river  is 
high,  but  do  not  indicate  the  quantity  of  that  surplus.  There 
is  evidence  to  the  effect  that  it  is  often  very  large.  Notwith- 
standing this  admitted  surplus  of  water  over  the  needs  of  the 
plaintiffs,  and  the  fact  that  it  goes  to  waste  below  them,  the 
defendants  are  absolutely  enjoined  from  diverting  to  their 
lands  any  portion  of  the  stream  at  any  time.    The  question  is 
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thus  presented,  whether  a  riparian  owner  upon  the  lower 
course  of  one  of  our  mountain  streams  can  insist,  as  against 
an  appropriator  whose  land  is  within  the  watershed  of  the 
stream,  but  nonriparian,  that  the  whole  stream  in  times  of 
flood,  when  he  has  no  use  for  the  water  himself,  must  come 
down  to  him.  It  may  be  that  this  is  the  riparian  doctrine 
established  in  this  state,  but  I  doubt  it;  and  at  all  events  the 
question,  when  it  is  fairly  presented,  is  too  important  to  be 
ignored. 


[S.  F.  No.  1770.    In  Bank— Aug.  14,  1899.] 

E.  J.  BALDWIN,  Petitioner,  v.  SUPERIOR  COURT,  et 
cetera,  et  al.,  Respondent. 

Apfkal  from  New  Trial  Oiideb — ^UNDCBXAKnia  to  Stat  ExxoxmoN — 
Supersedeas. — ^An  undertaking  in  double  the  amount  of  a  judgment 
for  the  recovery  of  money  is  sufficient  to  stay  execution  upon 
appeal  from  an  order  denying  a  new  trial,  though  there  is  no  appeal 
from  the  judgment;  and  a  writ  of  supersedeas  will  issue  from  this 
court  to  prevent  the  plaintiff  from  enforcing  the  judgment  pending 
such  appeal. 

MOTION  in  the  Supreme  Court  for  a  writ  of  supersedeas 
stay  execution  upon  the  judgment  pending  an  appeal  from 
an  order  of  the  Superior  Court  of  the  City  and  County  of 
San  Francisco,  denying  a  new  trial.     John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Byron  Waters,  for  Petitioner. 

T.  J.  Roche,  and  Linforth  &  Whitaker,  for  Respondents. 

The  COURT. — This  is  a  petition  for  a  writ  of  supersedeas 
to  stay  all  proceedings  upon  a  certain  judgment  against  peti- 
tioner pending  an  appeal.  The  judgment  was  rendered  in 
the  superior  court  against  petitioner,  and  in  favor  of  one 
Roche,  for  a  certain  sum  of  money;  petitioner  appealed  from 
an  order  denying  his  motion  for  a  new  trial  and  gave  an  un- 
dertaking in  double  the  amount  of  the  judgment,  but  has  not 
appealed  from  the  judgment;  and  the  plaintiff  in  the  action 
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is  proceeding  to  enforce  the  judgment  by  execution,  notwith- 
standing the  undertaking;  upon  the  theory  that  the  execution 
of  a  judgment  directing  the  payment  of  money  cannot  be 
stayed  upon  an  appeal  from  an  order  denying  a  new  trial, 
where  there  is  no  appeal  from  the  judgment  itself.  It  waa 
held  otherwise,  however,  in  the  recent  case  of  Holland  v  Mc- 
Dade,  ante,  p.  353,  and  upon  the  authority  of  that  case  the 
petition  must  be  granted. 

Let  the  writ  of  supersedeas  issue  as  prayed  for  in  the  peti- 
tion. 


[L.  A.  No.  554.    Department  One.— Aug.   16,   1800.] 

THE  NEWPORT  WHARF  AND  LUMBER  COMPANY, 
Appellant,  v.  H.  L.  DREW  et  al.,  Respondents, 

Mechanics'  Liens — Notice  bt  Materialmen — Garnishment — Stop- 
page OF  Future  Payments. — ^A  notice  given  by  materialmen  to  the 
trustees  of  an  asylum  demanding  payment  of  their  claims  out  of  the 
balance  remaining  due  to  a  contractor  who  had  agreed  to  furnish 
materials  and  perform  labor  upon  a  ward  building  for  the  asylum, 
is  equivalent  to  a  garnishment  of  the  moneys  then  payable  to  the 
contractor,  the  effect  of  which  is  to  be  determined  by  the  rights  of 
the  contractor  as  to  payments  already  matured,  and  also  operates 
as  a  notice  that  the  payment  of  any  moneys  thereafter  becoming 
payable  under  the  terms  of  the  contract,  otherwise  than  to  the 
claimants,  would  be  at  the  peril  of  the  trustees. 

Id. — Effect  of  Notice  upon  Matured  Instalments — ^Assignment  by 
Contractor. — If  the  contractor  is  still  entitled  to*  demand  payment 
of  instalments  already  matured  at  the  time  of  the  notice,  payment 
to  him  is  intercepted  by  the  notice;  but  if  he  has  already  assigned 
them  to  a  third  party,  the  notice  will  be  inoperative  to  prevent  their 
payment  to  such  party. 

Id. — Agreement  fob  Satisfaction  of  Trustees — Estimates  by  Su- 
perintendent—Approval  AND  Direction  for  Payment— Assign- 
ability OF  Estimates. — ^Under  a  contract  providing  that  the  work 
should  be  done  to  the  satisfaction  of  the  trustees  of  the  asylum, 
and  that  ninety  per  cent  of  the  value  of  the  work  and  materials 
should  be  paid  in  monthly  instalments  as  the  work  progresses,  upon 
estimates  made  by  the  superintendent  of  construction,  the  approval 
of  an  estimate  by  the  trustees,  and  their  direction  for  its  payment, 
without  any  formal  declaration  of  their  satisfaction,  vests  in  the 
contractor  the  right  to  the  immediate  payment  of  the  monthly  in- 
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stalment  of  ninety  per  oent.  BwAk  etttoiAtce  of  valne  are  assign' 
able  hj  the  contractor  prior  to  their  approval;  and  the  subsequent 
approval  thereof,  prior  to  notice  from  a  materialman,  inures  to  the 
benefit  of  the  assignee. 

Id. — ^Pbotibion  fob  Oontiiollkb'b  Wabbaitts. — ^The  maturity  and  assign- 
ability of  the  monthly  instalments,  after  approval  of  the  esti- 
mates of  value,  and  direction  for  payment^  are  not  affected  by  a  pro- 
vision in  the  oontract  tmr  payment  in  controller's  warrants,  nor  by 
the  failure  to  procure  such  warrants  immediately  upon  the  approval 
of  the  estimates. 

Id. — ^Notice  bt  Matbbiat.uan  Betobb  APFBOViX  or  Assignkd  EsroiAn. 
— ^The  notice  by  a  materialman  of  his  claim  against  the  contractors 
given  prior  to  the  approval  of  an  assigned  estimate,  intercepts  the 
payment  to  the  contractors  before  their  right  to  receive  the  money 
has  accruedi  and  any  assignment  thereof  by  the  contractors  prior  to 
maturity  of  the  instalment  is  ineffective  as  against  the  materialman. 

Id.— AssiONMSNT  TO  Baitk^Pbebident  ab  Tbubtke  or  Abtluic — ^Au- 
THSNTiCATioN  or  ESTIMATES. — ^The  fact  that  the  assignment  of  the 
estimates  was  made  to  a  bank  as  security  for  money  borrowed 
from  the  bank,  and  that  its  president  was  chairman  of  the  board 
of  trustees  of  the  asylum  for  which  the  work  was  done,  does  not 
disqualify  such  president  from  acting  as  a  member  of  the  board  of 
trustees  in  approving  the  estimates  of  the  superintendent  of  con- 
struction, or  from  authenticating  the  action  of  the  board  as  its  chair- 
man, though  the  effect  of  such  action  Is  to  render  the  amount  im- 
mediately payable  to  the  bank. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
John  L.  Campbell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  S.  Chapman,  and  James  Q.  Scarborough,  for  Appellant. 

Otis  &  Gregg,  for  Respondent. 

HARRISON,  J. — ^Dewar  &  Chisholm,  as  contractors,  en- 
tered into  a  contract  with  the  board  of  trustees  of  the  South- 
ern California  State  Asylum  for  the  insane  and  inebriates, 
January  5, 1894,  by  which  they  agreed  to  perform  the  labor 
and  furnish  the  material  required  for  the  carpentera'  and 
plasterers'  work  of  a  ward  building  for  the  asylum,  at  an 
agreed  price  to  be  paid  as  follows,  viz.,  ninety  per  cent  of  the 
value  of  materials  used  and  labor  performed  "as  the  work 
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progresses,"  and  payment  in  full  "upon  the  acceptance  of 
said  work  by  the  board  of  trustees."  For  the  purpose  of  de- 
termining the  amount  of  the  several  payments,  the  contract 
provided  that  the  superintendent  of  construction  should  for 
each  payment  make  a  certificate  "showing  a  full  and  accurate 
estimate  of  the  labor  performed  and  materials  furnished  un- 
der the  contract,  with  the  amount  due  thereon,"  which  esti- 
mate should,  i^  all  cases,  give  the  amount  of  the  preceding 
estimates,  if  any,  and  the  amount  of  labor  performed  and 
materials  furnished  since  the  last  estimate;  and  it  was  further 
provided  that  these  estimates  should  not  be  required  oftener 
than  once  a  month,  and  that  the  trustees  of  the  asylum  should 
retain  from  each  and  all  payments  a  sum  amounting  to  ten 
per  cent  of  the  amount  thereof,  "until  the  completion  and  ac- 
ceptance of  said  work"  by  them.  Under  these  provisions  ten 
estimates,  or  certificates,  were  made  by  the  superintendent  of 
construction,  of  which  the  first  seven  were  paid  to  the  con- 
tractors. The  controversy  herein  relates  only  to  the  last  three 
estimates  and  the  ten  per  cent  of  the  contract  price  retained 
by  the  trustees. 

The  customary  mode  of  making  these  estimates  was  as  fol- 
lows: A  certificate  showing  the  labor  performed  and  ma- 
terials furnished  by  the  contractors  subsequent  to  the  pro- 
ceeding one,  together  with  their  value,  was  prepared  in  the 
form  of  a  bill  of  account  in  behalf  of  the  contractors,  with 
the  approval  of  the  superintenaent  of  construction  indorsed 
thereon,  and  was  presented  to  the  board  of  trustees  for  its  al- 
lowance and  order  for  payment.  Upon  the  allowance  and 
order  for  payment  of  this  bill  a  warrant  was  drawn  by  the 
state  controller  in  favor  of  the  trustees  for  the  payment  of 
ninety  per  cent  of  its  amount  and  delivered  to  them.  In 
this  manner  the  eighth  estimate,  amounting  to  $2,814.75, 
was  presented  to  the  board  of  trustees,  and  by  that  body  al- 
lowed and  ordered  paid  January  14, 1895,  and  a  warrant  for 
ninety  per  cent  thereof,  viz.,  $2,533.28,  was  drawn  by  the 
controller  in  favor  of  the  trustees  March  2d,  and  thereafter 
paid  to  the  tmsstees.  The  ninth  estimate,  for  $649.75,  was 
presented  and  allowed  February  11th,  and  a  warrant  for 
ninety  per  cent  thereof,  viz.,  $584.78  was  drawn  March  29th 
and  paid  to  the  trustees.     March  18th  the  tenth  and  final 
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estimate,  for  $725.90,  waa  presented  and  allowed,  and  the 
work  of  the  contract  having  at  that  time  been  completed,  a 
warrant  for  $2,579.33,  the  amount  of  this  estimate,  together 
with  the  amount  of  the  previous  deductions  of  t«n  per  cent, 
was  drawn  in  favor  of  the  trustees  and  paid  May  17th. 

The  plaintiff  herein  furnished  materials  to  Dewar  &  Chi^ 
holm  at  various  times  prior  to  February  7, 1895,  which  were 
used  in  the  performance  of  their  contract,  and  on  March  1, 
1895,  gave  to  the  board  of  trustees  a  notice  in  writing  of  that 
fact,  and  that  there  was  remaining  unpaid  thereof  the  siuii 
of  $6,654.10,  and  demanded  payment  of  it  for  the  balance 
then  remaining  unpaid  to  Dewar  4  Chisholm.  Dewar  & 
Chisholm  borrowed  money  at  different  times  during  the  per- 
formance of  their  contract  from  the  Farmers'  Exchange 
Bank,  one  of  the  defendants  herein,  and  in  some  instances 
executed  their  promissory  notes  therefor,  and  assigned  to  the 
bank  the  estimates  of  the  superintendent  of  construction  as 
security  for  their  payment.  The  superintendent  of  construc- 
tion was  accustomed  to  give  to  them  informal  certificates,  or 
estimates,  before  presenting  them  to  the  board  of  trustees 
for  allowance,  and  upon  their  receipt  Dewar  &  Chisholm  as- 
signed them  to  the  bank,  as  such  security,  with  directions 
that  the  amount  of  the  estimate  be  paid  to  the  bank.  Such 
informal  certificate  for  the  eighth  estimate  was  made  Decem- 
ber 28,  1894,  and  was  assigned  to  the  bank  on  the  next  day 
as  security  for  a  note  of  two  thousand  dollars,  with  an  order 
for  its  payment  to  the  bank.  The  ninth  estimate  is  dated 
February  11,  1895,  and  was  in  like  manner  indorsed  over 
to  the  bank  February  13th.  After  the  approval  of  these  esti- 
mates by  the  board  of  trustees  and  an  order  for  their  pay- 
ment, the  cashier  gave  notice  to  the  trustees  that  they  hfld 
been  assigned  to  the  bank,  and  requested  that  the  amount 
thereof  should  be  paid  to  it.  The  tenth  informal  certificate 
is  dated  February  15th,  and  states  that  it  will  be  presenle<l  to 
the  tmstees  for  their  approval  March  11th.  It  was  indor^cil 
over  to  the  bank  on  the  day  of  its  date,  and  on  the  same  (iu\ 
the  cashier  gave  notice  thereof  to  the  trustees,  stating  therein 
that  the  estimates  would  be  presented  to  the  board  at  its  next 
meeting. 

At  the  meeting  of  the  trustees  March  18th,  at  which  the 
tenth  estimate  was  approved,  the  above  notice  given  by  the 
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plaintiflf  to  the  trustees  was  considered  by  them,  and  they  de- 
termined that  inasmuch  as  the  above  three  estimates  had 
been  assigned  for  value  to  the  bank,  prior  to  the  receipt  of 
the  notice,  the  amount  thereof  should  be  paid  to  the  bank 
and  not  to  the  plaintiff.  Thereupon  the  plaintiff  brought 
the  present  action  for  the  purpose  of  determining  the  respec- 
tive rights  of  it  and  the  bank  to  the  same.  The  superior 
court  held  that  the  bank  was  entitled  to  the  unpaid  amount 
of  its  advances  upon  the  estimates  of  Dewar  &  Chisholm,  and 
that  the  plaintiff  was  entitled  to  the  surplus  thereof,  and  ren- 
dered judgment  accordingly.  Prom  this  judgment  and  the 
order  denying  a  new  trial  the  plaintiff  appealed. 

1.  The  effect  of  the  notice  of  March  1st,  given  by  the  plain- 
tiff to  the  trustees,  was  to  intercept  in  their  hands  any  money 
which  Dewar  &  Chisholm  were  then  entitled  to  receive,  or 
which  afterward  might  be  payable  to  them  in  accordance 
with  the  terms  of  their  contract.  The  notice  was  equivalent 
to  a  garnishment  of  the  moneys  then  payable  to  them,  and 
also  operated  as  a  notice  to  the  trustees  of  the  plaintiff's  claim 
against  Dewar  &  Chisholm,  and  that  the  payment  to  the  lat- 
ter of  any  moneys  that  might  thereafter  become  payable  to 
them  under  the  terms  of  the  contract  would  be  at  the  peril  of 
the  trustees.  The  contractor  cannot  prevent  the  effect  of 
this  notice  as  to  any  payments  that  may  mature  after  it  is 
given,  but  its  effect  upon  payments  that  have  matured,  before 
it  is  given,  but  which  have  not  been  made,  is  to  be  determined 
by  the  rights  of  the  contractor  in  reference  to  them.  If  he  is 
still  entitled  to  demand  their  payment  from  the  owner,  such 
payment  is  intercepted  by  the  notice,  but  if  he  has  already 
assigned  them  to  a  third  party  the  notice  will  be  inoperative 
to  prevent  their  payment  to  such  party.  (Code  Civ.  Proc, 
sec.  1184;  Bates  v.  Santa  Barbara  County,  90  Cal.  543;  First 
Nat.  Bank  v.  Ferris  Irr,  District,  107  Cal.  55.) 

The  provision  in  the  contract  for  the  payment  of  ninety 
per  cent  of  the  value  of  materials  used  and  labor  performed 
"as  the  work  progresses,"  with  the  condition  that,  before  any 
payment  should  be  made,  the  superintendent  of  construction 
should,  not  oftener  than  once  a  month,  furnish  an  "estimate" 
of  such  labor  and  materials,  "with  the  amount  due  thereon," 
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rendered  such  instalment  of  the  contract  price  due  and  pay- 
able immediately  upon  the  acceptance  of  the  work  by  the 
trustees.  The  contract  provided  that  the  work  should  be 
done  to  the  satisfaction  of  the  board  of  trustees,  and  the  con- 
tractors were  not  entitled  to  demand  payment  of  the  amount 
of  the  estimate  until  after  such  approval  and  acceptance. 
Their  approval  of  the  estimate  and  direction  for  its  payment 
implied  their  satisfaction  with  the  work  without  any  formal 
declaration  to  that  effect.  Upon  such  approval  and  direc 
tion  the  obligation  of  the  state  which  had  been  created  in 
favor  of  the  contractors  by  the  trustees  became  complete,  and 
the  right  of  the  contractors  to  immediate  payment  became 
vested  in  them  and  was  subject  to  their  disposition.  The 
provision  in  the  contract  for  payment  of  the  contract  price  in 
controller's  warrants  on  the  state  treasurer  did  not  affect  this 
power  of  disposition,  or  right  to  immediate  payment,  or  sus- 
pend its  exercise  until  such  warrants  should  be  obtained.  The 
failure  or  neglect  to  obtain  a  warrant  immediately  upon  the 
approval  of  the  estimates  would  have  no  greater  effect  than 
a  similar  failure  on  the  part  of  the  contractor,  in  the  case  of 
an  ordinary  building  contract,  to  obtain  a  check  from  the 
owner  immediately  upon  receiving  the  architect's  certificate 
that  the  instalment  is  payable. 

As  seen  above,  the  eighth  and  ninth  estimates  were  ap- 
proved and  ordered  paid  before  the  plaintiff  gave  the  notice 
of  March  1st,  but  prior  to  the  giving  of  the  notice  the  con- 
tractors had  assigned  these  estimates  for  value  to  the  Farmers' 
Exchange  Bank  and  were  no  longer  entitled  to  receive  the 
amount  of  the  warrants  drawn  therefor.  The  right  of  the 
b^k  to  receive  the  amounts  for  which  the  warrants  were 
drawn  was  not  affected  by  the  fact  that  the  assignment  had 
been  made  before  the  estimates  were  approved  by  the  trus- 
tees. The  contractors  had  assigned  whatever  claim  they  had 
by  virtue  of  the  "estimates,"  and  the  subsequent  approval 
by  the  trustees,  prior  to  receiving  the  notice  from  the  plain- 
tiff, inured  to  the  benefit  of  their  assignee.  At  the  time  the 
tenth  estimate  was  presented  to  the  trustees  the  plaintiff  htui 
given  notice  of  its  claim,  and  had  thus  intercepted  the  pay- 
ment to  the  contractors  before  their  right  to  receive  the 
money  had  accrued.  Any  assignment  thereof  by  the  con- 
tractors prior  to  the  time  when  this  estimate  was  payable 
was  ineffective  as  against  the  plaintiff. 
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By  the  terms  of  the  contract  "payment  in  full"  was  not 
to  be  made  until  the  ''acceptance  of  said  work  by  the  board 
of  trustees";  and  the  trustees  were  to  retain,  "until  the  com- 
pletion and  acceptance  of  said  work"  by  them,  ten  per  cent 
of  all  payments.  The  aggregate  of  the  estimates  was  $19,- 
260.40,  and  ten  per  cent  thereof,  viz.,  $1,920.04,  was  to  be 
so  retained  until  the  acceptance  of  the  work.  This  amount 
is  included  in  the  warrant  covering  the  amount  of  the  tenth 
estimate,  and  was  not  ordered  to  be  paid  until  March  18th. 
There  is  nothing  in  the  record  showing  that  the  work  was 
accepted  by  the  trustees  prior  to  that  date,  and,  as  at  that  time 
the  plaintiff  had  given  its  notice  of  claims,  it  must  be  held 
that  this  notice  had  the  effect  to  cut  off  the  right  of  the  trus- 
tees to  make  the  payment  to  the  contractors,  or  to  their  or- 
der, and  gave  to  the  plaintiff  the  right  to  receive  it 

2.  Each  of  the  above  estimates  made  by  the  superintendent 
of  construction  was  presented  to  the  board  of  trustees  and  ap- 
proved by  it,  and  is  indorsed  "Examined,  allowed,  and  or- 
dered paid  by  the  board  of  trustees  this day  of , 

1896/'  with  the  date  of  such  approval,  and  is  authenticated 
by  the  signature  "H.  L.  Drew,  chairman."  It  is  contended 
by  the  appellant  that  as  Drew  was  at  the  times  of  such  ap- 
proval the  president  of  the  Farmers'  Exchange  Bank,  he  was 
disqualified  from  acting  as  one  of  the  trustees  of  the  asylum 
in  the  approval  of  the  estimates. 

The  board  of  trustees  of  the  asylum  consists  of  five  mem- 
bers, and  it  does  not  appear  from  the  record  that  Mr.  Drew 
participated  in  the  action  of  the  board  when  it  approved  these 
estimates  and  directed  their  payment.  The  authentication 
by  him  of  the  action  of  the  board  was  subsequent  thereto  and 
was  only  a  ministerial  act. 

Drew's  position,  however,  as  one  of  the  trustees,  was  not 
such  as  to  disqualify  him  from  acting  upon  the  estimates  of 
the  superintendent  of  construction.  Under  the  provisions 
of  section  7  of  the  "Act  to  regulate  contracts  on  behalf  of  the 
state  in  relation  to  erections  and  buildings"  (Stats.  1876,  p. 
430)  it  is  made  the  duty  of  the  "officer  to  whom  is  confided 
the  duty  of  superintending  the  erection  of  any  state  asylum, 
builifmg,  or  improvement,"  at  the  times  named  in  the  con- 
tract for  constructing  such  building,  to  make  an  estimate  of 
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the  amount  of  each  payment  to  be  made,  and  the  warrant 
of  the  controller  is  to  be  drawn  upon  the  treasurer  for  the 
amount  of  such  estimate.  Under  the  statute  authorizing  the 
construction  of  this  asylxmi  (Stats.  1889,  p.  120)  the  trus- 
tees therein  created  are  empowered  to  appoint  a  competent 
person  to  superintend  its  construction.  The  contract  be- 
tween the  parties  and  Dewar  &  Chisholm  was  in  conformity 
with  the  above  provisions  of  the  act  of  1876,  and  was  df- 
proved  by  the  attorney  general  as  provided  in  that  act,  and  by 
its  terms  these  estimates  were  to  be  made  by  the  superintend- 
ent of  construction.  The  trustees  appointed  T.  H.  (Jofif  as 
such  superintendent  of  construction,  and  he  was,  therefore, 
the  officer  to  whom,  in  the  terms  of  the  act  of  1876,  was  con- 
fided the  duty  of  superintending  the  erection  of  the  asylum, 
and  whose  duty  it  was  under  said  act,  as  well  as  under  the 
contract  with  Dewar  &  Chisholm,  to  make  the  aforesaid  esti- 
mates. By  the  terms  of  the  contract  the  work  was  to  be  done 
to  the  satisfaction  of  the  board  of  trustees,  as  well  as  that  of 
the  superintendent  of  construction,  and  the  approval  by  the 
trustees  of  the  several  estimates  when  presented  operated  as 
an  acceptance  of  the  work  done  on  the  contract  prior  to  the 
dates  of  such  approval.  Their  function,  however,  was  m^ely 
to  declare  their  approval  or  disapproval  of  the  work  and  to 
determine  its  conformity  with  the  terms  of  the  contract, 
while  the  function  of  fixing  the  amount  of  the  payment,  both 
under  the  statute  and- by  the  terms  of  the  contract,  devolved 
upon  Goflf .  Upon  their  acceptance  of  the  work  the  contractor 
became  immediately  entitled  to  the  payment  of  the  amount 
of  the  estimate.  The  state  alone  was  interested  in  securing 
a  satisfactory  compliance  with  the  contract,  and  under  section 
10  of  the  act  of  1876  could  at  any  time  question  the  act  of 
Drew  in  fraudulently  accepting  the  same;  but  the  plaintiff 
herein  is  not  in  a  position  to  object  to  such  acceptance,  even 
if  it  had  been  open  to  objection.  It  is  not  suggested  that 
Dewar  &  Chisholm  failed  in  any  respect  to  complete  their 
contract  according  to  its  terms,  nor  is  it  claimed  that  Drew 
was  in  any  respect  negligent,  or  unmindful  of  his  obliga- 
tions as  trustee,  the  claim  of  the  plaintiflF  being  that  by  jpson 
of  his  dual  relation  he  was  disqualified  from  accepting  the 
work,  upon  the  ground  that  by  such  acceptance  he  enabled 
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the  bank  in  which  he  was  interested  to  receive  the  amount 
of  the  estimate.  Such  advantage  to  the  bank  did  not,  how- 
ever, flow  directly  to  it  from  the  acceptance  of  the  work,  but 
was  merely  an  incidental  consequence  thereof.  The  accept- 
ance of  the  work  was  not  invalidated  by  reason  of  Drew's  re- 
lation to  the  bank,  even  though  its  effect  was  to  cause  the 
amount  of  the  estimate  to  become  immediately  payable. 
The  judgment  and  order  denying  a  new  trial  are  reversed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[L.  A.  No.  610.    Department  One.— August  17,  1899.] 
VERNON  SCHOOL  DISTRICT,  Appellant,  v.  BOARD  OF 
EDUCATION  OF  CITY  OF  LOS  ANGELES,     Re- 
spondent. 

AnHBXATION    of    TeBBITOBT    to    CITT— C50H8TITUTIONAL    LaW — SPECIAL 

Legislation.— The  act  of  1889,  "to  proride  for  the  alteration  of  the 
boundaries  of,  and  for  the  annexation  of  territory  to,  incorporated 
towns  and  cities,  and  for  the  incorporation  of  such  annexed  territory 
in  and  as  part  of  such  municipalities,  and  for  the  districting,  govern- 
ment, and  municipal  control  of  annexed  territory,"  is  constitutional, 
and  is  not  special  legislation  because  conferring  upon  the  electors 
of  any  municipality  alone  the  privlege  of  petitioning  the  municipal 
authorities  to  make  the  proposed  annexation,  to  the  exclusion  of  the 
electors  of  the  annexed  territory,  the  residents  of  which  are  fully 
protected  by  requiring  a  majority  of  the  voters  thereof  to  authorize 
the  annexation. 

Id. — ^TiTLK  OF  Act. — ^The  title  of  the  act  providing  for  such  annexation 
is  broad  enough  to  include  a  provision  that  the  ''annexed  territory 
shall  be  to  all  intents  and  purposes  a  part  of  such  municipal  cor- 
poration, except  only  that  no  part  of  such  annexed  territory  shall 
ever  be  taxed  to  pay  any  portion  of  any  indebtedness  or  liability  of 
such  municipal  corporation  contracted  prior  to  or  existing  at  the 
time  of  such  annexation." 

Id. — ^Anrexatiok  of  Part  of  School  District.— School  property  form- 
ing part  of  annexed  territory  belongs  to  the  city  to  which  the  terri- 
tory is  annexed,  and  is  under  the  control  of  its  board  of  education ; 
and  the  fact  that  it  formed  part  of  a  school  district,  which  still 
maintains  the  organization  and  name  of  the  original  school  district, 
is  fmmateriml. 

CXXV.    Cai,— 38  ^  T 
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Id. — ^Division  of  Profebtt. — ^In  the  absence  of  statutory  proTisioni 
governing  the  ownership  of  municipal  property,  or  of  a  sdiool  dis- 
trict, upon  the  division  thereof,  property  consisting  of  real  esUU 
belongs  to  the  municipality  within  which  it  is  located  as  the  remit 
of  the  division. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 

A,  B.  Hotchkiss,  for  Appellant. 

W.  E.  Dunn  and  Francis  J.  Thomas,  for  Respondent 

HAYNES,  C— Action  to  quiet  title.  Defendant  had 
judgment,  and  plaintiff  appeals  therefrom  and  from  an  o^ 
der  denying  a  new  trial. 

In  1876  the  plaintiff  purchased  the  property  in  question 
for  school  purposes,  and  the  same  was  conveyed  to  the  trus- 
tees of  said  district  for  school  purposes  only.  In  1896  certain 
territory  was  added  to  the  city  of  Los  Angeles,  which  added 
territory  embraced  a  portion  of  said  Vernon  school  district, 
including  said  schoolsite  and  improvements.  It  is  conceded 
that  the  proceedings  for  the  annexation  of  said  additional 
territory  to  the  city  of  Los  Angeles  were  regular,  and  the 
validity  of  said  annexation  is  not  questioned,  except  by  an 
attack  upon  the  constitutionality  of  the  act  of  1889,  under 
which  the  annexation  proceedings  were  taken.  The  portion 
of  Vernon  school  district  not  included  in  the  annexed  ter- 
ritory still  maintains  its  organization  and  name  as  such  dis- 
trict, and  prosecutes  this  suit  to  quiet  its  title  to  the  property 
formerly  conveyed  to  it  for  school  purposes,  but  which  is 
now  within  the  limits  of  the  city  of  Los  Angeles;  and  the 
question  is,  whether  said  lot  is  now  owned  and  should  be  con- 
trolled by  said  Vernon  school  district,  or  by  tlie  board  of  edu- 
cation of  said  city. 

It  is  contended  that  the  act  of  1889  (Stats.  1899,  p.  358) 
is  unconstitutional,  in  that  it  confers  upon  the  electors  of 
the  municipality  a  special  privilege  not  conferred  upon  the 
electors  of  the  territory  proposed  to  be  annexed,  viz.,  that  of 
petitioning  the  municipal  authorities  to  make  the  proposed 
annexation.    This  provision  of  the  statute,  however,  applies 
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to  the  electors  of  all  towns  and  cities,  and  is  inapplicable  to 
all  those  not  similarly  situated.  The  statute  is  therefore  gen- 
eral and  not  special,  and  does  not  confer  a  special  privilege, 
since  it  is  a  privilege  not  denied  to  any  elector  or  electors  of 
any  town  or  city. 

The  residents  of  the  territory  proposed  to  be  added  are, 
however,  fully  protected,  as  the  annexation  cannot  be  made 
unless  the  proposition  to  annex  shall  be  submitted  to  the 
electors  of  such  territory,  as  well  as  to  the  electors  of  the 
municipality,  and  authorized  by  a  majority  of  the  voters 
thereof. 

Appellant  also  contends  that  if  the  effect  of  the  annexation 
under  the  act  of  1889  is  to  make  the  board  of  education  of  the 
city  the  successors  in  office  of  the  trustees  of  the  Vernon 
school  district,  such  purpose  of  the  act  is  not  expressed  in  its 
title. 

The  title  of  said  act  is  as  follows :  "An  act  to  provide  for 
the  alteration  of  the  boundaries  of  and  for  the  annexation  of 
territory  to  incorporated  towns  and  cities,  and  for  the  incor- 
poration of  such  annexed  territory  in  and  as  part  of  such 
municipalities,  and  for  the  districting,  government,  and 
municipal  control  of  annexed  territory";  and  the  act  pro- 
vides :  "And  thenceforth  such  annexed  territory  shall  be  to 
all  intents  and  purposes  a  part  of  such  municipal  corporation, 
except  only  that  no  part  of  sucli  annexed  territory  shall  ever 
be  taxed  to  pay  any  portion  of  any  indebtedness  or  liability 
of  such  municipal  corporation  contracted  prior  to  or  existing 
at  the  time  of  such  annexation."  It  is  too  clear  to  require 
argument  or  illustration  that  this  provision  in  the  body  of 
the  act  is  within  its  title,  and  that  for  all  mimicipal  purposes, 
except  as  above  stated,  the  annexed  territory  is  part  of  the 
city  of  Los  Angeles,  and  subject  to  the  same  municipal  con- 
trol and  the  operation  of  the  same  statutes  that  it  would  have 
been  if  originally  incorporated  therewith.  If,  therefore,  pub- 
lic schools  and  school  property  within  municipalities  are  sub- 
ject to  municipal  control  it  follows  that  the  school  property 
here  in  question  belongs  to  the  city  and  is  rightfully  in  the 
possession  and  under  the  control  of  the  board  of  education  of 
said  city,  and  is  its  property.  Even  if  this  territory  had  not 
been  annexed  to  the  city  for  municipal  purposes  under  the  act 
of  1889,  but  upon  petition  had  been  annexed  to  the  city  "for, 
school  purposes  only,"  th^  part  of  Vernon  school  district  so, 
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annexed  would  have  been  under  the  sole  control  of  the  board 
of  education  of  the  city.  (Pol.  Code^  sec.  1576,  as  amended; 
Stats.  1891,  p.  157.) 

SO;  in  the  absence  of  statutory  provisions  governing  the 
ownership  of  municipal  property  upon  the  division  of  a 
municipality,  municipal  property,  consisting  of  real  estate, 
belongs  to  the  municipality  within  which  it  is  located  by  the 
division.  (Los  Angeles  County  v.  Orange  County,  97  Cal. 
331,  and  authorities  there  cited.)  Any  other  conclusion 
would  involve  a  conflict  of  jurisdiction  not  to  be  tolerated. 

I  advise  that  the  judgment  and  order  appealed  from  be- 
affirmed. 

Cooper,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 


[L.  A.  No.  653.    Department  One.— August  19,  1S99.] 

JOHN  STEWART,  Respondent,  v.  LOUISE  NAUD,  Appel- 
lant. 

Warehouse — Sale  of  Stored  Goods  for  Charges — ^Actual  KoncE  to 
Owner  Essential. — Under  the  statutes  of  this  state,  a  sale  of  goods 
stored  in  a  warehouse,  to  satisfy  the  lien  of  the  warehouseman  for 
unpaid  storage  charges,  if  the  gooda  are  other  than  perishable  prop- 
erty,  baggage  or  luggage,  can  only  be  made  at  auction  after  such 
actual  notice  to  the  owner  of  the  time  and  place  of  sale,  and  notice 
to  the  public  usual  at  the  place  of  sale,  as  is  required  in  the  case 
of  the  sale  of  pledged  property,  or  upon  foreclosure  of  the  right  of 
redemption  by  a  judicial  sale  under  the  direction  of  a  competent 
court. 

Id,.— Sale  of  Househou)  Goods — Conversion. — ^Upon  the  sale  of  stored 
household  by  a  warehouseman  to  pay  storage  charges  thereon,  with- 
out actual  notice  to  the  owner,  the  warehouseman  is  liable  to  the 
owner  for  conversion  of  the  goods. 

Id. — ^Negligence  of  Warehouseman — Ignorance  of  Owner's  Address. 
The  negligence  of  the  agent  in  charge  of  the  warehouse  in  not  hav- 
inff  noted  the  address  of  the  owner  of  the  goods^on  the  warehouae 
^  jOOgle 
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books,  as  requested,  was  the  negligence  of  the  warehouseman;  and 
the  resulting  ignorance  of  his  address  cannot  excuse  the  want  of 
actual  notice  to  him  of  the  time  and  place  of  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Lucien  Shaw,  Judge. 

The  household  goods  in  controversy  were  sold  at  auction 
by  the  defendant  for  seventy-five  dollars,  to  pay  storage 
charges  of  nineteen  dollars  and  fifty  cents.  The  plaintiff  re- 
covered six  hundred  dollars,  with  interest  and  costs,  for  the 
conversion  thereof. 

Further  facts  are  stated  in  the  opinion. 

P.  W.  Dooner,  for  Appellant. 

McLachlan,  Cohrs  &  Landt,  for  Respondent. 

HAYNES,  C. — Defendant  conducted  the  business  of  a 
warehouseman  in  the  city  of  Los  Angeles.  Some  time  prior 
to  August  9,  1895,  the  plaintiflF  stored  in  defendant's  ware- 
house fourteen  boxes  described  as  containing  household 
goods,  which,  as  shown  by  the  testimony  of  the  plaintiflF, 
were  packed  in  April,  1892,  in  Canada,  and  shipped  to  Los 
Angeles.  In  July,  1895,  plaintiflT  paid  the  freight  charges 
and  storage  up  to  August  9, 1895,  and  defendant  gave  him  a 
warehouse  receipt  for  said  goods  bearing  said  date,  in  which 
the  subsequent  storage  charges  were  fixed  at  one  dollar  and 
fifty  cents  per  month.  On  September  1,  1896,  no  part  of  the 
storage  dues  accruing  after  August  9, 1895,  having  been  paid, 
the  defendant  sold  said  fourteen  packages  to  pay  said  storage 
charges. 

This  action  is  for  the  conversion  of  said  goods  by  the  de- 
fendant. It  was  tried  by  the  court  without  a  jury,  the  find- 
ings and  judgment  were  for  the  plaintiflF,  and  defendant  ap- 
peals from  the  judgment  and  from  an  order  denying  a  new 

trial. 

Many  questions  are  discussed  by  counsel ;  but  the  more  im- 
portant are  as  to  the  sufficiency  of  the  notice  of  sale,  and 
whether  the  conditions  existed  which  justified  or  authorized  a 
sale. 

Touching  the  notice  of  sale  the  answer  alleged:  "That 
prior  to  said  sale  she  caused  due  and  sufficient  notice  thereof 
to  be  published  daily  in  the  Los  Angeles  'Herald^^a  daily 
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newspaper  of  general  circulation,  printed  and  published  in 
Los  Angeles  city  aforesaid,  for  ten  consecutive  days  next  be- 
fore said  day  of  sale,  and  caused  a  copy  of  said  notice  to  be 
posted  for  the  same  period  in  a  conspicuous  place  at  the 
auction  room  of  Thomas  B.  Clark  (a  duly  licensed  auc- 
tioneer, by  whom  said  sale  was  made  and  conducted) ,  at  a 
room  232  West  First  street,  in  Los  Angeles  dty,  and  a  fur- 
ther copy  of  said  notice  to  be  posted  for  the  same  period  in 
a  conspicuous  place  in  the  said  warehouse."  There  was  no 
allegation  of  notice  to  the  plaintiff. 

There  was  evidence  tending  to  show  that  about  the  5th  of 
August  the  defendant's  bookkeeper  wrote  a  letter  to  the 
plaintiff,  informing  him  that  his  goods  would  be  sold  on  the 
1st  of  September,  unless  the  ^rage  charges  were  paid  prior 
to  the  sale,  which  letter  was  addressed  to  the  plaintiff  at  "Los 
Angeles  City,"  that  he  had  no  exact  information  as  to  his 
residence,  and  that  the  letter  was  never  returned ;  while  on  the 
part  of  the  plaintiff  the  evidence  was  to  the  effect  that  it  was 
never  received,  and  that  the  city  directory  showed  that  there 
were  severvsl  persons  in  the  city  having  the  same  name  as  the 
plaintiff. 

The  plaintiff  testified,  in  substance,  that  Hopkins,  who  was 
in  charge  of  the  warehouse  at  the  time  the  goods  were  stored 
therein  (and  up  to  the  end  of  July,  1896,  at  which  time  the 
defendant  took  personal  charge  of  the  business),  knew  the 
residence  of  plaintiff  and  had  been  at  his  house  after  the 
goods  were  stored,  and  had  been  requested  by  plaintiff  to  enter 
his  address  on  the  warehouse  books,  but  this  was  not  done. 
Hopkins  was  not  a  witness,  and  this  testimony  was  not  re- 
butted. 

The  court  found  that  "the  defendant  sold  all  of  said  prop- 
erty in  the  manner  and  after  notice  as  alleged  in  the  answer, 
without  the  knowledge  or  consent  of  the  plaintiff,  and  wrong- 
fully converted  the  same  to  her  own  use." 

At  common  law,  a  warehouseman  had  a  lien  for  storage 
charges,  but  such  lien  conferred  no  right  to  sell  the  pro|>erty 
to  which  the  lien  attached,  but  only  to  hold  it  until  his 
charges  were  paid.  (Jones  on  Liens,  sec.  676.)  Such  com- 
mon-law liens  were  enforced  by  obtaining  judgment  for  the 
charges  and  levying  an  execution  upon  the  goods.  In  most 
of  the  states,  however,  a  remedy  by  sale  is  provided  by  statute, 
though  only  in  a  few  states  are  there  any  statutes  expressly 
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enacted  for  the  purpoee  of  providing  a  remedy  for  the  en- 
forcement of  a  warehouseman's  lien,  while  in  other  states 
there  are  statutes  applicable  to  the  enforcement  of  all  com- 
mon*law  liens.  In  this  state,  section  1856  of  the  Civil  Code, 
added  in  1891  (Stata.  1891,  p.  470)  reads  as  follows:  "A 
depositary  for  hire  has  a  lien  for  storage  charges,  which  is 
regulated  by  the  title  on  liens." 

At  the  same  time  section  1857  was  added  to  the  same  code, 
as  follows :  "If,  from  any  cause  other  than  want  of  ordinary 
care  and  diligence  on  his  part,  a  depositary  for  hire  is  unable 
to  deliver  perishable  property,  baggage,  or  luggage  received 
by  him  for  storage,  or  collect  his  charges  due  for  storage 
thereon,  he  may  cause  such  property  to  be  sold  in  open  mar- 
ket to  satisfy  his  lien  for  storage ;  provided,  that  no  property 
except  perishable  property  shall  be  sold,  under  the  provisions 
of  this  section,  upon  which  storage  charges  shall  not  be  due 
and  unpaid  for  one  year  at  the  time  of  such  sale" ;  and  the  act 
repealed  all  acts  and  parts  of  acts  in  conflict  with  its  pro- 
visions. 

The  section  of  the  Civil  Code  last  above  quoted  is  the  only 
one  expressly  relating  to  sales  of  stored  property  for  the  pay- 
ment of  charges  found  in  the  article  relating  to  storage,  while 
the  first  of  said  new  sections  declares  that  the  lien  of  the  de- 
positary for  hire  is  "regulated  by  the  title  on  liens." 

Section  1857,  however,  has  no  application  to  this  case.  It 
applies  only  to  perishable  goods,  and  baggage  or  luggage,  and 
the  court  found,  upon  sufficient  evidence,  that  the  goods  in 
question  did  not  belong  to  either  of  these  classes.  It  is,  there- 
fore, not  necessary  to  consider  or  decide  what  construction 
should  be  given  to  that  clause  relating  to  the  length  of  time 
the  charges  for  storage  must  be  due  and  unpaid  to  authorize 
a  sale  under  its  provisions. 

Turning  to  the  title  on  liens,  we  find  that :  "A  pledgee,  or 
pledgeholder  for  reward,  assumes  the  duties  and  liabilities  of 
a  depositary  for  reward"  (Civ.  Code,  sec.  2887) ;  and  "a 
gratuitous  pledgeholder  assumes  the  duties  and  liabilities  of  a 
gratuitous  depositary,"  (Civ.  Code,  sec.  2998.)  These  sec- 
tions, as  well  as  the  general  similarity  between  pledgeholders 
and  depositaries,  would  seem  to  make  the  provisions  relating 
to  the  sale  of  pledged  property  appropriate  to  the  sale  of  prop- 
erty by  a  depositary  for  hire  in  the  absence  of  special  pro- 
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visions  relating  to  the  latter.  The  provisions  of  the  Civil 
Code  relating  to  the  sale  of  pledged  property  are  sections  3000 
to  3011 ;  and  they  require  a  sale  by  auction  upon  notice  to  the 
public  usual  at  the  place  of  sale,  and  ''actual  notice  to  the 
pledgor  of  the  time  and  place  of  sale,  at  which  the  property 
pledged  will  be  sold,  at  such  reasonable  time  before  the  sale 
as  will  enable  the  pledgor  to  attend" ;  or  the  "pledgee  may 
foreclose  the  right  of  redemption  by  a  judicial  sale  under  the 
direction  of  a  competent  court." 

The  negligence  of  Hopkins,  who  was  in  charge  of  de- 
fendant's warehouse,  in  not  noting  plaintiff's  address,  as  re- 
quested, was  the  negligence  of  defendant ;  and  the  defendant's 
want  of  knowledge  of  the  residence  of  plaintiff  could  not,  un- 
der these  circumstances,  if  at  all,  excuse  the  want  of  actual 
notice  to  him  of  the  time  and  place  of  sale. 

I  advise  that  the  judgment  and  order  appealed  from  be 
affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 

Hearing  in  Bank  denied. 


[Sac  No.  647.    Department  One.— August  22,  ISOO.] 

DANIEL  McKENZIE,  Appellant,  v.  JAMES  H.  BUDD  et 
al..  Respondents. 

Estates  of  Deceased  Persons — Wiix — ^Dbcbxb  of  Disteibvtion  tx) 
Widow — Execution  Sale  of  Son*8  Intebbbt — ^Vom  Title. — ^A  de- 
cree of  distribution  of  the  estate  of  a  deceased  person,  distributing 
the  whole  of  the  residue  of  the  estate  in  fee  to  the  widow,  unap- 
pealed  from,  is  conclusive  upon  the  question  that  upon  his  death  she 
was  the  owner  of  the  whole  of  his  estate ;  and  the  sale  under  execu- 
tion of  the  interest  of  a  son  under  a  will  purporting  to  give  a  life 
estate  to  the  widow  while  remaining  such,  and  the  residue  to  his 
lawful  heirt  at  her  death,  and  the  deed  thereof  to  the  purchaser  at 
•uch  sale,  pending  administration,  conveyed  no  title  to  the  pur- 
chaser. 
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Id— DiBTBiBunoN  of  Estate  of  Widow — ^Deed  of  Son — ^Afteb  Ac- 
QUIBED  Title. — ^The  de«d  of  the  son  pending  the  administration  of 
his  father's  estate,  of  his  interest  therein,  not  purporting  to  convey 
title  in  fee,  will  not  carry  an  after-acquired  title  distributed  to  the 
son  under  a  decree  of  distribution  of  the  estate  of  his  mother  who, 
as  widow,  was  the  sole  distributee  in  fee  of  the  father's  estate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial.  Ed- 
ward I.  Jones,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  court. 
Budd  &  Thompson,  for  Appellant. 
Minor  &  Ashley,  for  Bespondente. 

GAROUTTE,  J.— This  action  is  brought  to  quiet  title  to 
certain  real  estate,  and  arises  upon  the  following  state  of 
facts  : 

Andrew  Smith  died,  disposing  of  the  real  estate  here  in- 
volved, by  will,  as  follows :  "I  give  and  bequeath  to  my  wife, 
Mary  Ann  Smith,  all  of  the  real  and  personal  property  of 
which  I  die  possessed,  so  long  as  she  remains  my  widow ;  and 
at  her  death  the  residue  of  said  property  to  be  equally  divided 
among  my  lawful  heirs."  Pending  the  administration  of 
Smith's  estate  the  wife  died,  and  letters  of  administration 
were  taken  out  upon  her  estate.  By  decree  of  distribution  in 
his  estate  the  court  found:  "That  said  Mary  A.  Smith,  by 
reason  of  her  community  right  aforesaid,  and  under  and  by 
virtue  of  the  terms  of  the  will  of  said  deceased,  was,  at  the 
time  of  her  death,  the  owner  of  the  whole  residue  of  the 
estate  of  said  Andrew  Smith,  deceased."  By  that  decree  it 
was  ordered  that  the  property  of  his  estate  be  turned  over  to 
the  estate  of  his  wife,  and  this  was  done.  Thereafter,  by  the 
decree  of  distribution  in  her  estate,  the  property  was  dis- 
tributed to  her  heirs.  The  defendant,  V.  J.  Smith,  is  a  son  of 
the  deceased  father  and  mother.  Defendant,  J.  H.  Budd,  is  a 
grantee  under  a  deed  made  by  V.  J.  Smith,  pending  the  ad- 
ministration of  his  father's  estate.  Budd  appeared  at  the  trial 
and  disclaimed  any  interest  in  the  property.  Plaintiff  Mo- 
Kenzie,  by  attachment,  levied  upon  the  interest  of  V.  J. 
Smith  in  the  real  estate  left  by  his  father.    Under  this  attach- 
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ment  the  real  estate  was  sold,  McKenzie  becoming  the  pur- 
chaser, and  he  now  holds  a  deed  under  that  sale.  All  of  these 
matters  occurred  during  the  administration  of  the  father's 
estate  and  prior  to  the  mother's  death. 

By  the  decree  of  distribution  in  the  father's  estate  it  was 
determined  that  Mrs.  Smith  took  title  to  this  land  in  fee. 
Hence  the  attachment  by  the  sheriff  and  sale  thereunder  to 
plaintiff  went  for  nothing.    Plaintiff's  deed  gave  him  no  title, 
for  defendant  Smith  had  no  title.    In  this  collateral  proceed- 
ing the  decree  of  distribution  in  the  father's  estate  is  con- 
clusive upon  all  the  world.    This  court  cannot  say  in  this  pro- 
ceeding that  the  will  of  Andrew  Smith  was  improperly  con- 
strued by  the  decree  of  distribution,  or  that  his  wife  was  de- 
clared the  owner  of  a  greater  interest  in  the  land  than  that 
which  should  have  been  allotted  to  her.   The  later  cases  upon 
this  question  are  to  the  effect  that  the  decree  of  distribution 
entered  in  the  estate  of  Andrew  Smith  is  conclusive  upon  the 
question  that  his  wife,  Mary  Ann  Smith,  was,  at  the  instant 
of  her  death,  the  owner  of  his  entire  estate.    It  is  said  in 
Cunha  v,  Hughes,  122  Cal.  112;  68  Am.  St.  Rep.  27:    "The 
decree  of  distribution  becomes  the  measure  of  the  rights  of  all 
claimants  to  the  estate,  and  their  rights  are  to  be  determined 
by  the  terms  of  this  decree."    The  same  doctrine  is  recognized 
and  approved  in  William  Hill  Co.  v.  Lawler,  116  Cal.  359; 
In  re  Trescony,  119  Cal.  568;  and  Jewell  v.  Pierce,  120  Cal. 
82.    There  is  nothing  in  Chever  v,  Ching  Hong  Pay,  82  Cal. 
68,  opposed  to  this  doctrine.    It  follows  for  these  reasons  that 
plaintiff  has  no  title  to  the  land  involved  in  this  litigation, 
and  is  entitled  to  no  relief. 

It  is  further  claimed  that  defendant  Smith,  under  the  de- 
cree of  distribution  in  his  mother's  estate,  became  possessed  of 
an  after-acquired  title  which  passed  to  Budd  under  his  deed 
of  grant,  and,  therefore,  he  is  estopped  from  making  claim  of 
title  in  himself  in  this  action.  This  would  seem  to  be  a  mat- 
ter wholly  between  the  defendants.  Smith  and  Budd. 
Plaintiff  gets  no  title  by  that  transaction.  His  claim  of  title 
is  entirely  independent  of  it,  and,  having  no  title  of  any  kind 
in  himself,  his  claims  must  fall,  regardless  of  the  status  of 
the  title  as  between  Budd  and  Smith.  It  may  be  further  sug- 
gested that  the  Smith  deed  did  not  purport  to  convey  title  in 
fee,  hence  it  carried  no  after-acquired  title. 

Digitized  by  LjOOQIC 


Aug.  1899.]  Estate  of  Akmstrong.  603 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 


Van  Dyke,  J.,  and  Harrison,  J.,  ooncurred. 


[L.  A.  No.  612.    Department  One.— August  23,  1800.] 

In  the  Matter  of  the  Estate  of  MARY  J.  ARMSTRONG,  De- 
ceased. B.  F.  H.  ODELL  et  al.,  Appellants,  v.  D.  W. 
FIELD,  Administrator,  etc.,  Respondent. 

EsTATKS  01*  Deceased  Pebsons — Aoioiustratob's  Account — Sale  of 
Personal  Pbofebtt — Redeicftion  fbom'Lien — ^Loss  Wfthout  Neg- 
LioEifCE. — An  administrator  is  not  liable  to  be  charged  in  the  settle- 
ment of  his  account  for  a  loss  on  the  sale  of  personal  property,  by 
reason  of  having  paid  a  lien  thereon  in  good  faith,  believing  that 
the  property  was  worth  more  than  the  amount  of  the  lien,  but  which 
was  sold  without  negligence  on  his  part  for  less  than  that  amount. 
It  is  only  in  circumstances  where  the  court  can  say,  as  matter  of 
law,  Lnat  a  reasonably  prudent  man  might  not  make  the  honest  mis- 
take of  paying  out  more  to  free  the  property  from  a  lien  than  the 
property  would  sell  for,  after  the  lien  was  extinguished,  that  the 
administrator  can  be  charged  with  the  loss. 

Id. FORECLOSUBE  OF  MOBTOAGE  OF  DECEDENT — COLLATERAL  ATTACK  FOB 

KbBOBS — ^LlABHJTT  OF  AdIONISTBATOB — ^PrOOF   OF   NEGLIGENCE   Re- 

QUiBED. — ^The  amount  of  the  judgment  rendered  upon  the  fore- 
closure of  a  mortgage  executed  by  the  decedent,  cannot  be  collat- 
erally attacked  for  the  purpose  of  charging  the  administrator  with 
errors  therein,  without  proof  of  negligence  upon  his  part. 

Id. — Inclusion  of  Taxes — Waiveb  of  Objection — Pleading — Presump- 
tion.— ^The  technical  objection  that  aji  amount  of  taxes  included  in 
the  decree  as  having  been  paid  by  the  mortgagee  upon  the  mort- 
gaged property  was  not  supported  by  the  pleadings,  is  waived  if  not 
urged  prior  to  the  decree,  and  the  administrator  cannot  be  charged 
therewith  in  his  account,  where  it  appears  that  the  amount  allowed 
was  correct  in  fact,  and  accorded  with  a  stipulation  in  the  mortgage. 
Negligence  cannot  be  imputed  to  the  administrator  by  presumption 
for  failure  to  object  to  proof  of  the  taxes  actually  paid  by  the 
mortgagee ;  but  it  must  be  presumed,  in  support  of  tiie  decree,  that 
the  question  as  to  the  amount  of  taxes  was  heard  and  determined 
by  the  court  upon  the  theory  that  the  complaint  was  sufficient,  and 
the  issue  properly  before  the  court. 
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Id. — Amovjxt  of  Intesest  iir  Decree — Inbolveivct  of  Estats — Objec- 
tion BT  Devisees. — Devuees,  who,  if  the  estate  is  insblTent,  can 
have  no  interest  in  the  question,  cannot  object  that  the  administrator 
should  be  charged  with  an  excess  of  interest  allowed  in  the  decree  of 
foreclosure,  according  to  the  tenns  of  the  note,  above  the  Ic^  rate, 
after  notice  to  creditors,  on  account  of  the  insolvency  of  the  estate, 
where  no  creditors  appear  to  object  thereto.  The  devisees  can  raise 
no  objection  to  the  amount  of  the  decree,  where  it  appears  that,  if 
the  amount  of  error  therein  claimed  to  be  charged  to  the  adminis- 
trator were  allowed,  there  would  not  be  sufficient  on  hand  to  pay  the 
creditors. 

Id. — ^Failubi  to  Afpbaise  Mobtoaoed  Profbrtt-— Useless  Expense.— 
Where  there  is  no  evidence  that  the  real  estate  of  the  decedent 
subject  to  mortgage  could,  at  any  time  during  the  administra- 
tion of  the  estate,  have  been  sold  for  enough  to  pay  off  the  mortgage 
upon  it,  and  there  is  evidence  to  indicate  that  in  the  condition  of 
the  real  estate  market  it  could  not  have  brought  the  amount  of  the 
mortgage,  and  that  it  would  have  been  a  useless  expense  for  the  ad- 
ministrator to  have  it  appraised,  he  cannot  be  charged  with  negli- 
gence in  failing  to  do  so. 

Id. — ^Nbougknce  in  Settlement  of  Estate — ^Intvbest,  with  Annual 
Rests. — ^Where  the  administrator  has  been  negligent  in  failing  to 
settle  the  estate,  he  is  properly  chargeable  with  legal  interest  on 
the  balance  in  his  hands,  with  annual  rests,  until  the  allowance  of 
his  account. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  settling  the  final  account  of  an  administrator. 
W.  H.  aark,  Judge. 

The  facts  are  stated  in  the  opinion, 

Henning  A  Bowen,  for  Appellants. 

Wells  4  Lee,  for  Respondent. 

Cooper,  C. — Appeal  from  order  allowing  final  account  of 
administrator.  Deceased  died  October  20, 1889,  leaving  per- 
sonal property  which  sold  at  public  sale  for  $681.79,  and 
ten  acres  of  land  upon  which  there  was  a  mortgage  for 
$5,500.  Claims  were  presented  and  allowed  against  said 
estate  amounting  to  over  $1,000.  The  administrator  filed 
his  final  account  in  1897,  to  which  many  objections  and  ex- 
ceptions were  made  by  the  appellants,  but  two  of  which  are 
urged  upon  this  appeal. 

1.  It  is  first  claimed  that  the  court  erred  m  not  charging 
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the  administrator  with  $32.75  loss  on  sale  of  two  horses 
belonging  to  the  estate.  It  appears  that  at  the  time  of  the 
death  of  deceased  the  two  horses  had  been  for  several  months 
out  on  pasture  with  one  McMaster.  That  the  administrator 
was  informed  by  one  of  the  creditors  that  the  horses  were 
assets  of  the  estate.  That  thereupon  the  said  administrator 
found  the  horses  in  the  possession  of  McMaster,  who  claimed 
a  lien  upon  them  for  pasturage  to  the  amount  of  $93.63. 
After  some  negotiations  McMaster  agreed  to  accept  $89.50  in 
full,  which  the  administrator  paid  and  the  horses  were  de- 
livered to  him.  The  administrator  testified  that  at  the  time 
he  believed  the  horses  would  sell  for  considerable  more  than 
the  amount  of  the  lien,  but  that  he  sold  them  at  public  auc- 
tion and  they  only  brought  $56.75.  This  testimony  was 
not  contradicted,  and  there  was  no  evidence  of  want  of  good 
faith  on  the  part  of  the  administrator.  The  sale  was  ap- 
proved without  objection  after  due  notice  given.  It  appears 
that  the  transaction  resulted  in  a  loss  to  the  estate  of  $32.75, 
but  the  loss  cannot,  fron!  the  testimony,  be  attributable  to 
the  negligence  of  the  administrator.  He  appears  to  have 
acted  in  good  faith  and  for  what  he  deemed  to  be  the  best  in- 
terest of  the  estate,  and  he  could  not  legally  be  charged  with 
the  loss  of  tlie  sum  unless  it  had  been  made  to  appear  that 
he  was  guilty  of  negligence  in  not  using  ordinary  care  and 
diligence  in  connection  with  the  matter.  (In  re  Moore,  93 
Cal.  525.) 

It  is  not  claimed  that  the  administrator  did  not  have  the 
authority  to  redeem  the  horses,  neither  is  it  claimed  that 
there  was  not  a  valid  lien  upon  them.  The  specification  is 
for  gross  mismanagement  of  the  estate  in  selling  the  horses 
for  less  than  the  amount  paid  out  for  redemption,  but  no 
proof  is  before  us  of  any  want  of  good  faith  in  the  transac- 
tion. The  act  might  have  been  for  the  benefit  of  the  estate, 
and  as  there  is  no  proof  of  negligence  or  want  of  ordinary 
care,  and  the  proof  shows  that  the  administrator  acted  in 
good  faith,  we  must  hold  that  if  his  acts  could  under  any 
state  of  facts  be  sustained  as  valid  they  must  be  presumed  to 
be  valid  under  such  state  of  facts  rather  than  to  be  heia  in- 
valid from  the  mere  fact  that  the  property  did  not  sell  for 
enough  to  repay  the  amount  paid  out  by  the  administrator. 
{Burnett  v.  Lyford,  93  Cal.  119.) 

We  do  not  lay  down  the  rule  that  an  administrator  can, 
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of  his  own  volition,  redeem  pledged  personal  property  or 
property  upon  which  there  is  a  valid  lien  under  all  circum- 
stances, and  justify  his  acts  in  case  of  loss  to  the  estate.  If 
the  proof  should  show  that  the  property  at  the  time  it  was 
redeemed  w^as  of  little  value,  while  a  large  amount  was  paid 
out  for  the  purpose  of  redeeming  it,  or  if  the  circumstances 
were  such  that  we  could  not  say  a  reasonably  prudent  man 
would  have  done  the  same  thing,  then  the  circumstances 
might  justify  the  charging  of  the  loss  to  the  administrator; 
but  we  cannot  say,  as  a  matter  of  law,  that  a  reasonably  pru- 
dent business  man  might  not  make  the  honest  mistake  of 
paying  out  more  to  free  property  from  a  lien  than  the  prop- 
erty would  sell  for  after  the  lien  was  extinguished. 

2.  The  holder  of  the  mortgage  which  was  executed  by  the 
deceased  in  her  lifetime  brought  suit  against  the  administra- 
tor for  the  foreclosure  of  the  same,  and  in  the  decree  were 
included  the  sums  of  $671.12  for  taxes  and  interest  thereon, 
and  $2,643.88  interest  on  the  promissory  note. 

It  is  claimed  that  in  the  complaint  on  foreclosure  there 
was  no  allegation  of  payment  of  taxes,  and  that  the  adminis- 
trator and  his  counsel,  notwithstanding  this  fact,  consented 
to  the  taxes  being  included  in  the  decree.  The  mortgage  pro- 
vided that  in  case  of  foreclosure  the  mortgagee  should  be  en- 
titled to  include  in  the  decree  all  taxes  paid  out  upon  the 
property.  The  bill  of  exceptions  shows  that  proof  was  made  of 
the  amount  of  taxes  so  paid,  and  tnat  the  attorneys  for  the 
administrator  found  the  same  to  be  correct.  It  therefore  ap- 
pears that  the  foreclosure  case  was  tried  upon  the  theory  that 
the  complaint  contained  the  necessary  allegation  as  to  taxes, 
and  it  is  too  late  now  to  raise  the  objection  for  the  first  time. 
As  the  objection,  if  raised,  would  have  been  merely  technical^ 
and  as  the  bill  of  exceptions  shows  that  the  taxes  were  prop- 
erly included  according  to  the  mortgage  and  the  proof,  we 
cannot  now  say  it  was  negligence  in  the  administrator  not  to 
object  to  the  proof  of  the  payment  of  the  taxes  because  the 
complaint  did  not  allege  such  payment.  We  must  presume 
in  support  of  the  judgment  that  the  matter  was  heard  and 
determined  in  the  lower  comi;  upon  the  theory  that  the  com- 
plaint was  sufficient  and  the  issue  properly  before  the  court. 
(Lawrence  Nat.  Bank  v.  Kowahky,  105  Cal.  48.) 

It  is  claimed  that  the  amount  of  interest  in  the  decree  was 
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computed  according  to  the  terms  of  the  promissory  note  and 
not  at  the  legal  rate  after  the  first  publication  of  notice  of 
creditors,  and  that  thus  the  interest  was  $409.41  too  much, 
and  that  the  administrator  here  should  be  charged  with  it. 
This  claim  is  made  upon  the  theory  that  the  estate  is  in- 
solvent, and  that  after  the  first  publication  of  notice  to  cred- 
itors the  note  and  mortgage  should  have  drawn  interest  at 
the  legal  rate  and  not  at  the  rate  specified  therein.  It  is  not 
necessary  to  decide  the  question  as  to  whether  or  not  the  rate 
of  interest  should  have  been  seven  per  cent  after  the  first  pub- 
Ucation  of  notice  to  creditors.  If  the  estate  is  insolvent,  as 
claimed  by  appellants,  then,  as  devisees,  they  have  no  interest 
in  the  matter,  and  no  creditor  has  appealed  from  the  order 
allowing  the  account.  We  do  not  think  the  amount  of  the 
judgment  in  the  foreclosure  proceedings  can  be  here  attacked 
except  by  proof  of  negligence  on  the  part  of  the  administra- 
tor. 

The  decree  was  offered  in  evidence  by  appellants.  It  showed 
that  plaintiff,  in  open  court,  waived  all  claim  for  attorney's 
fees  and  all  claim  to  a  deficiency  judgment.  That  the  court 
heard  evidence  and  determined  that  there  was  due  for  prin- 
cipal and  interest  the  sum  of  $8,715  and  $11.45  costs.  The 
evidence  introduced  in  this  record  shows  that  the  amount 
named  in  the  decree  was  correct.  It  is  not  claimed  that  the 
property  was  ever  redeemed  or  that  the  administrator  ever  re- 
ceived any  money  from  it  in  any  way.  It  is  not  claimed  that 
he  acted  fraudulently  or  corruptly.  Another  answer  to  the 
contention  as  to  the  interest  and  taxes  amounting  to  $980.53 
is  that  appellants  are  not  in  a  position  to  complain.  If  the 
full  amount  claimed  should  be  charged  to  the  administra- 
tor, there  would  then  not  be  sufficient  on  hand  to  pay  the 
creditors,  and  appellants  would  not  be  entitled  to  anything. 
The  proof  shows  that  after  the  foreclosure  sale  the  adminis- 
trator made  arrangements  with  the  plaintiff  in  the  suit,  who 
was  the  purchaser  at  the  sale,  that  if  he  could  find  a  pur- 
chaser for  the  land  she  would  deduct  one  thousand  dollars 
from  the  amount  due  her.  That  the  administrator  tried  to 
find  such  purchaser  but  could  not,  and  the  plaintiff,  who  pur- 
chased the  property  at  foreclosure  sale,  finally  sold  it  for  less 
than  the  amount  due  her.  Finally,  it  is  claimed  that  the 
administrator  did  not  make  any  appraisement  of  ^e  prop- 
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erty,  and  was  guilty  of  negligence  in  not  settling  up  the  es- 
tate sooner.    These  grounds  could  properly  have  been  urged 
on  petition  to  remove  the  administrator,  but  we  do  not  under- 
stand that  in  the  absence  of  proof  of  loss  by  such  negligence 
the  court  could  charge  the  administrator  in  the  final  accouDt 
with  damages.    The  proof  shows  that  the  administrator  used 
diligent  efforts  to  procure  a  purchaser  for  the  land  not  only 
up  to  but  after  the  foreclosure  sale.    That  he  procured  an 
agreement  from  the  purchaser  at  the  sale  to  take  one  thousand 
dollars  less  than  the  amount  due  her,  and  yet  could  find  no 
purchaser.     B.  P.  H.  Odell,  one  of  the  appellants,  testified 
that  he  knew  of  the  efforts  of  the  administrator  to  sell  the 
land,  and  that  the  administrator  requested  him  to  assist  in 
finding  a  purchaser.    That  he  was  aware  that  the  adminisr 
trator  was  making  diligent  efforts  to  sell  the  land,  but  that, 
owing  to  the  conditions  of  the  real  estate  market,  he  oodd 
not  find  a  purchaser.    That  he  did  not  expect  to  get  any- 
thing out  of  the  real  estate.    There  is  not  in  the  record  any 
evidence  that  the  real  estate  could  ever  during  the  adminis- 
tration of  the  estate  have  been  sold  for  even  enough  to  pay 
off  the  mortgage  upon  it.    It  would  then  have  been  a  use- 
less expense  for  the  administrator  to  have  appraised  it.  The 
court  below,  as  a  penalty  for  the  delay  in  the  administration, 
charged  the  administrator  with  interest  on  the  balance  of 
$154.42  in  his  hands  at  seven  per  cent  per  annum,  with  an- 
nual rests,  until  the  account  was  allowed,  the  amount  being 
$80.48.    In  this  the  court  below  was  justified.    There  are  no 
other  points  requiring  special  notice. 
We  advise  that  the  order  be  afiirmed. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed.  Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
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[L.  A.  No.  640.    Department  One.— August  28,  1899.] 

E.  H.  CRAWFORD  et  al.,  Respondents,  v.  TRANSATLAN- 
TIC FIRE  INSURANCE  COMPANY,  AppeUant 

FiE«  INSUBAKCK— Dklitut  OF  PouoT  Atekb  Fibb— Pbiob  Agbbbment 
FOE  Effbctiyx  Pouct.  a  fire  uuuranoe  policy  may  be  delirered 
after  the  occurrence  of  a  fire,  if  it  purports  to  take  effect  prior  to 
occurrence,  and  is  the  memorial  of  a  prior  parol  contract  for  such  a 
policy  agreed  to  in  its  essentials,  and  which  the  parties  intended 
should  take  effect  as  stated  in  the  policy.  In  such  case,  it  seems 
that  tne  policy  may  have  taken  effect  without  actual  delivery  to  the 
insured  or  his  agent. 

Id. — ^Absence  of  Puoe  Aqbebhsnt — ^Noeiiabilitt  fob  Pbemium. — In 
the  absence  of  such  a  prior  agreement  as  would  bind  the  insurance 
company  and  render  the  insured  person  liable  for  the  premium,  the 
delivery  of  the  policy  after  the  building  had  been  destroyed  by  fire, 
to  the  knowledge  of  the  parties,  could  not  give  any  effect  to  the  in- 
Btrument. 

Id. — ^AcmoN  Upoe  Pouot— Evidewcb— Actb  aed  Declaeations  of 
AoENTB— Res  Gestae. — ^In  an  action  upon  such  policy,  all  of  the 
acts  and  declarations  of  the  agents  of  the  fire  insurance  company 
which  might  characterize  their  intent  while  they  were  engaged  in 
the  business  of  the  insurance,  and  until  the  delivery  of  the  policy, 
are  admissible  against  the  insurance  company  as  part  of  the  res 
gestae. 

Id. — SuBSBQiTEET  Nabbationb— Hbabsat.— The  declarations  of  the 
agents  of  the  defendant,  made  at  a  time  subsequent  to  the  delivery 
of  the  policy  or  when  they  were  not  acting  for  the  defendant  in  any 
business  connected  therewith,  and  which  were  not  part  of  the  res 
gestae,  but  are  mere  narration  or  illustration  of  their  past  conduct, 
are  incompetent  hearsay. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new  trial. 
E.  P.  XJnangst,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  S.  Goodfellow,  and  Wilcoxon  4  Bouldin,  for  Appellant. 

There  is  no  proof  that  Barrett  and  Roberts  were  author- 
ized to  make  any  agreement  of  insurance,  except  by  a  duly 
executed  and  delivered  policy,  and  such  a  policy  could  not 
take  effect  by  delivery  after  the  fire.  (Civ.  Code,  sec.  1626 ; 
ArnMfrang  v.  State  Ins.  Co.,  61  Iowa,  212,  215;  O'Brien  v. 
CXXV.    Cat.— 39  ^  . 

Digitized  by  LjOOQIC 


610  Crawford  v.  Transatlantic  etc.  Co.  [125  Cal. 

New  Zealand  Ins.  Co.y  108  Cal.  227 ;  Stebbins  v,  Lancashire 
Ins,  Co.,  60  N.  H.  65 ;  Blake  v.  Hamburg-Bremen  Fire  Ins. 
Co.,  67  Tex.  160;  60  Am.  Rep.  15.)  The  admissions  of  the 
agents  outside  of  the  scope  of  their  authority,  made  subse- 
quent to  the  transaction  to  which  the  admissions  related,  were 
incompetent.  {Wicktorwitz  v.  Farmer's  Ins.  Co.,  31  Or. 
569;  Mechem  on  Agency,  sees.  714-16;  First  Baptist  Church 
V.  Brooklyn  etc.  Ins.  Co.,  28  N.  Y.  153,  159,  160;  Birch  t. 
Hale,  99  Cal.  299;  BeasUy  v.  San  Jose  Fruit-Packing  Co.,  92 
OaL  388;  Walker  v.  Farmer^ s  Ins.  Co.,  51  Iowa,  679.) 

W.  H.  Spencer,  for  Respondents. 

If  the  instructions  given  to  the  jury,  at  the  request  of 
plaintiffs,  to  which  no  objection  was  urged,  were  law,  the 
judgment  should  be  affirmed. 

BRITT,  0. — ^Action  on  a  policy  of  fire  insurance,  which 
in  terms  purports  to  be  the  contract  of  defendant,  and  to  in- 
sure a  certain  stable  building,  the  property  of  plaintiff  Craw- 
ford, to  the  amount  of  one  thousand  dollars,  for  the  period  of 
one  year,  commencing  at  noon  of  May  2,  1897.  The  de- 
fense is  that  the  instrument  was  not  executed  by  defendant, 
and  never  took  effect  as  its  contract.  For  the  purposes  of  the 
trial  the  parties  stipulated  that  from  April  1,  1897,  to  May 
15,  1897^  one  Roberts  and  one  Barrett  ''were  and  each  of 
them  was  the  agent  of  the  defendant,  and  authorized  to  exe- 
ecute  said  policy,  if  it  was  executed.'^  It  appeared  in  evi- 
dence for  plaintiffs  that  said  Roberts  was  a  traveling  agent 
for  defendant,  and  said  Barrett  was  its  local  agent  at  the  town 
of  San  Luis  Obispo,  where  said  building  was  situated ;  that 
as  the  result  of  some  oral  negotiations  between  Crawford  and 
both  of  said  agents  on  April  30,  1897,  Roberts  on  that  day 
prepared  and  signed  said  policy  and  left  it  with  Barrett, 
Crawford  having  agreed  to  accept  the  same  and  pay  the  pre- 
mium thereon ;  on  the  following  day.  May  1st,  Barrett  sought 
Crawford  for  the  purpose  of  delivering  the  poUcy,  but  fail- 
ing to  find  him,  Barrett  kept  the  document  over  May  2d, 
which  was  a  Sunday,  and  while  it  was  so  in  his  possession, 
on  Sunday  night,  the  building  was  destroyed  by  fire;  on  May 
3d,  after  the  fire,  Barrett  delivered  the  policy  to  a  certain 
bank,  to  be  held  by  the  bank  as  Crawford's  ag^it.  A  few 
days  later  Crawford  offered  to  pay  the  premium  on  the  pol- 
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icy  to  said  agents,  but  they  declined  to  receive  it.  On  behalf 
of  defendant,  there  was  evidence  tending  to  show  that  Craw- 
ford refused  the  proposal  of  said  agents  to  insure  the  build- 
ing and  to  issue  said  policy,  and  that  the  same  was  prepared 
without  his  consent,  Barrett  expecting  to  induce  him  to  ac- 
cept it;  and  that  the  delivery  to  the  bank  after  the  fire  was  (it 
seems)  but  provisional,  pending  other  arrangements.  There 
was  a  verdict  and  judgment  for  plaintiffs. 

The  main  question  for  determination  was  whether  all  the 
acts  of  said  agents,  taken  together,  amounted  to  an  execution 
of  the  policy,  so  that  it  became  obligatory  on  the  defendant. 
If  the  policy — as  the  evidence  for  plaintiffs  tended  to  show — 
was  the  memorial  of  a  contract  which  in  its  essentials  had 
been  agreed  upon  by  parol  before  the  fire,  and  which  the 
parties  intended  should  take  effect  according  to  its  terms  on 
the  2d  of  May  at  noon,  then  certainly  the  subsequent  deliv- 
ery was  sufficient  to  make  the  defendant  liable  on  the  instru- 
ment; its  liability  thereon  probably  attached  even  without 
actual  delivery  to  the  insured  or  his  agent.  (Lightbody  v. 
North  American  Ins.  Co,,  23  Wend.  18 ;  Davenport  v,  Peoria 
etc,  Ins.  Co.,  17  Iowa,  176 ;  Franklin  Insurance  Co.  v.  Colt, 
20  Wall.  560;  Yonge  v.  Equitable  etc.  Soc,  30  Fed  Rep. 
902.)  If,  however — as  the  evidence  for  defendant  tended 
to  show — there  had  been  before  the  fire  no  agreement  that 
defendant  should  insure  the  building  and  issue  its  policy  ac- 
cordingly, such  an  agreement  as  would  have  made  Crawford 
liable  for  the  premium,  then  it  is  equally  plain  that  delivery 
of  the  policy  after  the  building  had  been  destroyed,  to  the 
knowledge  of  the  parties,  could  not  impart  to  the  instrument 
any  effect  whatever.  (Civ.  Code,  sees.  2527,  2528 ;  Clark  v. 
Insurance  Co.,  89  Me.  2Q]  People  v.  Dimick,  107  N.  Y.  13.) 

It  was,  therefore,  important  evidence  for  the  plaintiffs  if 
they  could  show  that  defendant  considered  or  admitted  at  any 
time  that  the  contract  was  complete  and  the  risk  had  at- 
tached. For  this  purpose  all  the  acts  and  declarations  of 
either  Roberts  or  Barrett  which  might  characterize  or  explain 
their  jntent  while  they  were  engaged  in  the  business  with 
Crawford  and  until  the  delivery  of  the  policy  to  the  bank, 
were  part  of  the  res  gestae,  and  hence  admissible  evidence 
against  the  defendant.  Of  this  nature,  for  instance,  was  the 
testimony  of  the  plaintiff  Bush,  who  was  named  in  the  poli(w 
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as  payee  of  the  insurance  in  case  of  loss,  that  Barrett  said  to 
him  at  the  time  he  handed  the  policy  to  the  bank^  "You  are 
a  thousand  dollars  better  off  than  you  thought;  here  is  a 
poUcy  for  a  thousand  dollars  just  put  on  your  stable."  Tes- 
timony such  as  this  was  plainly  competent. 

But  the  plaintiffs  went  further;  the  court  allowed  them, 
over  the  objection  of  defendant,  to  prove  as  part  of  their  case 
in  chief  a  declaration  made  by  said  Roberts  at  a  time  subse- 
quent to  the  delivery  of  the  policy  and  when  he  was  not  act- 
ing for  defendant  in  any  business  connected  therewith,  that 
he  "had  received  a  dispatch  from  his  company  to  adjust  a 
loss  on  Crawford's  stable,  and  that  he  had  found  out  since  . 
.  .  .  that  his  policy  didnH  cover/'  Evidence  was  alao  ad- 
mitted, over  like  objection,  of  a  statement  made  by  Barr^, 
on  the  morning  following  the  fire,  that  "he  had  issued  a 
policy  for  a  thousand  dollars  on  that  building  to  Mr.  Craw- 
ford a  few  days  before."  By  these  rulings  and  one  or  two 
others  of  similar  character  the  plaintiffs  were  allowed  to  place 
before  the  jury  evidence  of  admissions  by  defendant's  agents 
made,  not  as  part  of  the  transaction  looking  to  the  execution 
.  of  the  policy,  nor  while  discharging  any  duty  of  their  agency 
pertaining  to  their  treaty  with  Crawford,  but  as  mere  narra- 
tion or  illustration  of  their  past  conduct.  Such  evidence  was 
only  hearsay  and  was  incompetent.  (Beasley  v.  San  Jose 
Fruit  Packing  Co:,  92  Cal.  388;  Dean  v,  Aetna  Life  Ins,  Co., 
62  N.  Y.  642 ;  Insurance  Co.  v,  Mahone,  21  Wall.  152  ;Walt€r 
V.  Farmerff  etc.  Ins.  Co.,  51  Iowa,  682.)  It  was  material  to 
the  issue  pending,  and  for  the  error  in  its  admission  the  judg- 
ment and  order  denying  a  new  trial  should  be  reversed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed. 

Harrison,  J.,  Van  Dyke,  J.,  Garoutte^  J. 
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[L.  A.  No.  560.    Department  One.— August  28,  1899.]  x  ^% 

W.  RIGBY,  JR.,  Appellant,  v.  T.  S.  C.  LOWE,  Respondent. 

Foreign  Cobporation — Power  op  Local  Manager — ^Assignment  op 
Check  fob  Collection. — ^The  power  of  a  local  manager  of  a  foreign 
corporation  to  sell  chattels  and  receive  the  price,  with  a  special  direc- 
tion from  the  corporation  to  collect  a  dishonored  check  given  to  the 
corporation,  upon  a  sale  of  goods  by  the  local  manager,  does  not  car- 
ry with  it  the  power  to  assign  such  check  to  another  person  for  col- 
lection against  the  drawer  of  the  check.  And  the  person  to  whom 
such  manager  assumes  to  assign  the  check  cannot  maintain  an  action 
thereon  in  virtue  of  such  assignment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion. 

W.  Rigby,  and  Leslie  R.  Hewitt,  for  Appellant. 

Miller  &  Brown,  for  Respondent. 

BRITT,  C. — The  General  Electric  Company  is  a  corpora- 
tion and  had,  at  the  time  of  the  transactions  presently  to  be 
mentioned,  its  main  office  and  place  of  business  at  Schenec- 
tady, in  the  state  of  New  York ;  it  had  also  an  office  at  the 
city  of  San  Francisco  in  this  state  in  charge  of  one  Thomas 
Addison,  who  was  its  "local  or  district  manager''  on  the 
Pacific  coast.  Said  corporation  sold  merchandise  of  some  sort 
to  a  certain  railroad  company  at  Los  Angeles,  California,  of 
which  the  defendant,  T.  S.  C.  Lowe,  was  president ;  the  goods 
thus  sold  were  shipped,  and  bills  for  the  same  were  rendered 
to  Lowe,  from  the  said  San  Francisco  office.  Thereupon 
Lowe  drew  his  check  for  the  amount  of  the  bills — four  hun- 
dred and  twelve  dollars  and  sixteen  cents — in  favor  of  said 
General  Electric  Company  and  (it  seems)  sent  the  same  to 
the  payee  at  Schenectady.  Payment  of  the  check  was  refused 
for  want  of  funds  by  the  drawee  therein  named,  and  after 
protest  thereof  the  electric  company  forwarded  it  to  said  Ad- 
dison at  San  Francisco  for  collection.    Said  company  was  ac- 
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customed  to  collect  through  its  main  ofBoe  at  Schenectady 
some  of  its  bills  for  goods  sold  in  California,  and  others— 
probably  the  majority — were  collected  at  the  San  Francisco 
office.  Addison  indorsed  the  check  as  follows:  ''General 
Electric  Company — ^Thomas  Addison,  district  manager,"  and 
delivered  it  to  Rigby,  the  plaintiff  here,  with  instructions  to 
sue  thereon.  Accordingly,  plaintiff  brought  this  action  to 
enforce  the  liability  of  Lowe  as  drawer  of  said  check.  The 
court  found  that  the  assignment  of  the  check  attempted  by 
Addison  to  plaintiff  was  in  excess  of  Addison's  authority  as 
agent  for  the  electric  company,  and  that  plaintiff  is  not  the 
owner  or  holder  thereof,  and  on  this  ground  denied  a  recovery 
on  the  check. 

The  foregoing  statement  oomprises  the  substance  of  all  the 
evidence  at  the  trial  touching  the  power  of  Addison  to  trans- 
fer the  check  to  plaintiff,  and,  consequently,  the  right  of  the 
latter  to  maintain  the  action  thereon.  It  does  not  follow,  as 
matter  of  law,  from  the  mere  circumstance  that  Addison  was 
the  company's  ''local  or  district  manager,"  that  he  possessed 
the  power  to  assign  his  principal's  chose  in  action;  that 
designation  of  his  position  implies  some  measure  of  in- 
feriority to  a  distant  or  general  authority.  Obviously,  the 
scope  of  the  powers  of  such  an  agent  must  depend  on  the 
character  and  necessities  of  the  business,  and  the  degree  or 
extent  of  control  over  the  same  committed  to  him  by  the 
principal.  (See  Mechem  on  Agency,  sees.  395,  398.)  There 
is  here  extremely  scant  evidence  of  the  nature  of  the  business 
carried  on  by  the  General  Electric  Company ;  it  seems,  how- 
ever, to  have  consisted  in  selling  tangible  chattels  of  some 
kind,  and  we  may,  perhaps  conjecture  that  Addison  had  the 
management  of  such  sales  in  this  state;  if  so,  the  extent  of 
his  implied  authority  to  deal  with  the  proceeds  of  a  sale  was 
"to  receive  the  price."  (Civ.  Code,  sees.  2019,  2325.)  He 
had  also  been  specially  directed  to  collect  on  this  check. 
Therefore,  viewing  the  evidence  in  the  light  most  favorable 
to  plaintiff,  it  shows  no  more  than  that  Addison  had  full 
power  to  collect  in  the  ordinary  way  (by  suit,  if  necessary, 
in  the  name  of  his  principal)  the  demands  of  the  electric 
company  against  debtors  in  his  district;  but  this  power  did 
not  of  itself  include  the  right  to  transfer  any  of  such  de- 
mands to  a  third  person,  although  for  the  purpose  only  of 
qualifying  him  to  sue  on  the  same.    That  would  result  in 
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taking  the  collection  from  Addison,  with  whom  it  was  lodged] 
by  the  company,  and  placing  its  control  in  the  hands  of  a 
stranger.  (Dingley  r.  McDonald,  124  Cal.  90.)  The  cases 
relied  on  by  plaintiff  (MeKieman  v.  Lenzen,  56  Cal.  61; 
Tuller  V.  Arnold,  98  Cal.  522;  Greig  v.  Riordan,  99  Cal.  316) 
were  instances  of  an  assignment  by  the  general  managing 
agent  of  a  corporation,  who  was  shown  expressly  or  by  fair 
implication  to  have  a  control  of  its  affairs  virtually  coexten- 
sive with  its  ordinary  business.  No  such  authority  was  proved 
to  reside  in  Mr.  Addison.  The  judgment  and  order  denying 
a  new  trial  should  be  affirmed. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  affirmed. 

Van  Dyke,  J.,  Garoutte,  J.i  HarrisoUi  J. 


[S.  F.  No.  1S90.    Department  One.— Sept  I,  ISM.] 

A.  C.  KUHN  et  al.,  Respondents,  v.  CHARLES  C.  SMITH, 

Appellant. 

Lakdxx)bd  and  Tenakt—  Lbasb  tob  YSAB8— Duty  or  TENAmc  at  Exfi- 
SATioiT  or  Tbbm. — ^A  tenant  in  poesession  under  a  lease  for  a  fixed 
term,  is  a  tenant  for  years,  and  is  in  duty  bound,  at  the  expiration 
of  his  term,  to  surrender  poesession  without  notice  of  any  kind. 

Id. — ^Lbask  or  Aqbigxtltubal  liAiiD— HoLDmo  Ovxb— Tenaitct  at  Will 
— ^NoTXGB  TO  Quit — ^Ejxcthxitt. — ^The  mere  holding  over  by  a  tenant 
under  a  lease  of  agricultural  lands,  after  the  expiration  of  the  term 
fixed  therein,  for  a  period  of  six  weeks,  without  consent  of  the  owner, 
thou|^  without  previous  demand  for  possession,  does  not  constitute 
a  tenancy  at  will,  or  entitle  the  tenant  to  any  notice  to  cut  off  his 
rights,  before  the  bringing  of  an  action  of  ejectment  against  him 
by  the  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    A.  S.  Kittredge,  Judge. 

The  pleadings  and  findings  disclose  that  on  the  thirteenth 
day  of  December,  1897,  plaintiffs  executed  a  written  lease  of 
a  tract  of  eighteen  thousand  two  hundred  and  fifteen  acres  of 
agricultural  land  in  the  Rancho  ^erba  Buena  in  Santa  Clara 
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county  to  the  defendant,  for  a  fixed  term  ending  October  1, 
1898 ;  that  the  lease  did  not  provide  expressly  for  a  re-entry; 
that  defendant  held  possession  during  the  term,  and  con- 
tinued to  hold  possession  thereafter  without  any  further 
agreement  or  arrangement,  until  the  fifteenth  day  of  Novem- 
ber, 1897,  when  plaintiffs  served  a  written  demand  for 
possession,  which  demand  was  refused;  and  that  neither  of 
the  plaintiffs  ever  said  or  did  anything  to  allow  the  defendant 
to  occupy  the  premises  after  the  term.  Plaintiffs  brought  this 
action  of  ejectment  December  16,  1898. 

John  H.  Moore,  and  Charles  Clarke,  for  Appellant. 

The  delay  of  six  weeks  in  allowing  the  tenant  of  agricul- 
tural lands  to  hold  over,  during  which  preparations  would 
naturally  be  made  for  a  new  crop,  under  a  lease  not  providing 
for  a  re-entry,  should  be  held  to  create  a  tenancy  at  will,  re- 
quiring one  month's  notice  to  terminate  it.  (Civ.  Code,  sees. 
789,  790.)  The  phrase  "tenants  at  will,"  under  our  statute, 
includes  "tenants  by  sufferance."  (Civ.  Code,  sec.  761 ;  code 
commissioners'  note ;  Deering's  Annotated  Civ.  Code,  note  to 
sec.  761.) 

S.  F.'Leib,  for  respondents. 

Defendant  was  not  a  tenant  at  will.  Tenancy  at  will  de- 
pends upon  express  contract.  (1  Bouvier's  Law  Dictionar}% 
692;  Blum  v,  Robertson,  24  Cal.  144,  145.)  The  holding 
over  not  having  continued  for  sixty  days  no  notice  was  re- 
quired by  the  statute.  (Code  Civ.  Proc,  sec.  1161,  subd.  2.) 
No  notice  is  required  before  bringing  ejectment  against  a 
tenant  holding  over  a  fixed  term  without  contract,  by  mere 
sufferance  for  a  short  period.  (1  Bouvier's  Law  Dictionary, 
629,  tit.  "Estate  at  Sufferance" ;  MeLeran  v.  Benton,  73  Cal. 
340;  2  Am.  St.  Rep.  814;  McKissick  v.  Askby,  98  Cal.  422; 
Perine  v.  Teague  66  Cal.  446;  Canning  v,  Fibush,  77  Cal. 
196;  Lee  Chuck  v,  Quan  Wo  Chong  Co.,  91  Cal.  597.)  The 
defendant  has  denied  plaintiff's  title,  and  has  not  pleaded  a 
tenancy  at  will;  and  is  not  entitled  to  rely  upon  a  notice  to 
quit,  under  the  pleadings.  {Bolton  v.  Landers,  27  Cal.  104 ; 
McCarthy  v.  Brown,  113  Cal.  15 ;  Hihn  v.  Fleckner,  106  Cal. 
95;  Perine  v,  Teague,  supra;  Payne  v.  Treadwell,  16  Cal. 
244.) 
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GAROUTTE,  J.— This  is  an  action  of  ejectment.  Plain- 
tiffs, by  writing,  leased  certain  agricultural  lands  to  defend- 
ant for  a  fixed,  definite  period — about  ten  months.  Upon  the 
expiration  of  the  lease  defendant  refused  to  give  up  posses- 
sion, and  this  action  was  commenced.  Plaintiffs  commenced 
the  action  some  six  weeks  after  the  lease  had  expired,  and 
defendant  now  rests  his  right  of  possession  upon  the  claim 
that  after  the  expiration  of  the  lease  he  became  a  tenant  at 
will,  and  by  virtue  of  such  tenancy  he  was  entitled  to  a  notice 
of  thirty  days  (Code  Oiv.  Proc.,  sec.  1162)  before  action  could 
be  brought  to  eject  him.  In  other  words,  his  only  defense  is 
that  the  action  is  prematurely  brought.  There  is  nothing 
whatever  in  the  claim  made.  The  defendant  was  not  a  ten- 
ant at  will.  Under  his  lease  he  was  a  tenant  for  years,  and 
upon  the  expiration  of  his  term  it  was  his  duty  to  move  with- 
out notice.  He  had  no  rights  of  any  kind  which  demanded 
a  notice  in  writing  in  order  that  they  might  be  cut  off. 

It  is  not  the  law  of  this  state  that  a  tenant  who  remains  in 
possession,  perchance  a  single  day  after  the  expiration  of  his 
lease,  thereby  becomes  a  tenant  at  will,  and  must  be  served 
with  a  thirty-day  notice  before  he  may  be  ejected.  Upon  a 
similar  state  of  facts  it  is  said  in  McKissick  v.  Ashby,  98  Cal, 
425 :  ''Under  the  facts  stated,  we  think  that  plaintiff  had  a 
right  to  re-enter  when  the  term  expired  and  to  maintain  an 
action  for  possession  without  previous  notice  or  demand."  It 
is  also  said  in  Canning  v.  Fibush,  77  Cal.  196 :  "And  inas- 
much as  the  lease  expired  by  its  own  limitation  there  was  no 
necessity  of  a  notice  to  terminate  it.  .  .  .  .  This  being  the 
case,  we  do  not  see  how  the  defendants  had  any  right  to  con- 
tinue in  possession,  and,  if  they  had  no  such  right,  why  the 
plaintiff  should  not  recover  the  premises,  with  damages  for 
the  detention."  In  Ferine  v.  Teague,  66  Cal.  446,  the  sylla- 
bus is  as  follows:  "A  tenant  who  enters  and  continues  in 
possession  of  the  demised  premises  under  a  written  lease  until 
the  expiration  of  the  term,  does  not  thereafter  become  a  ten- 
ant at  will  by  refusing  to  surrender  that  possession  and  by 
holding  over  without  the  consent  of  the  lessor." 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 
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[L.  A.  No.  603— Department  One.— Sept  1,  1899.] 

DAVID  E.  GRIFFITH,  AppeUant,  v.  M.  LEWIN,  Admin- 
istrator, et  cetera,  Respondent. 

Estates  or  Deceased  Persons- Action  Upon  Kejected  Notb— En- 
OENGE — Nonpayment — ^Pbima  Facie  Case — ^Bubdbn  or  Pboot.— ^U 
an  action  against  the  administrator  of  a  deceased  person  upon  a  re- 
jected note  a  prima  facie  case  of  nonpayment  of  the  note  is  made  by 
the  introduction  of  the  note  in  eyidence,  with  the  indorsements  there- 
on, and  proof  of  the  signature  of  the  decedent  thereto;  and  of  the 
due  presentation  of  the  claim  and  its  rejection;  and  the  burden  of 
proof  was  thereby  cast  upon  the  defendant  to  prove  by  oompeteot 
evidence  that  the  note  had  been  paid;  or  to  raise  a  legal  presump- 
tion of  payment  sufficient  to  rebut  the  prima  facie  case  made  by  the 
plaintiff. 

Id. — Pbiob  and  Subsequent  Notes  Secubed  by  :Mobtqaqe — ^Pbesumf- 
tions. — ^\fere  proof  that  a  note  secured  by  mort|^ge  had  been  exe- 
cuted by  the  deceased  prior  to  the  note  in  suit,  and  that  a  subsequent 
note  and  mortgage  had  been  executed  about  a  year  and  a  half  there> 
after,  for  about  the  amount  then  due  on  the  old  mortgage  and  the 
note  in  suit,  without  any  evidence  that  the  new  note  and  mortgage 
was  in  payment  of  the  old,  or  as  to  the  consideration  thereof,  or  any 
evidence  that  either  of  the  mortgages  had  any  connection  with  the 
note  in  suit,  cannot  raise  any  presumption  of  payment  of  the  note 
sued  upon ;  but  it  must  be  presumed  that  if  the  note  had  been  paid« 
it  would  have  been  delivered  up,  and  it  being  found  at  the  death  of 
the  decedent  in  possession  of  the  plaintiff,  it  must  be  presumed 
that  it  had  not  been  paid  by  the  decedent. 

Id. — Subsequent  Payments  by  Deceased. — ^The  note  in  suit  haviag 
been  indorsed  with  numerons  payments  in  the  handwriting  of  the 
deceased  subsequently  to  the  execution  of  the  last  mortgage,  it  can- 
not be  presumed  that  the  note  was  included  in  the  last  mortgage 
and  settled  thereby  in  the  ordinary  course  of  business. 

Id. — ^Keceipts  for  Money  not  Indorsed. — ^Keceipts  given  to  the  plaintilT 
bv  the  deceased  for  monev  not  indorsed  on  the  note,  should  be  such 
in  their  contents  as  to  raise  a  presumption  that  the  money  included 
therein  was  money  paid  on  the  note. 

APPEAL  from  a  judc:ment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new  triaL 
E.  P.  Unangst,  Judge, 

The  facts  are  stated  in  the  opinion. 

Graves  &  Graves,  for  Appellant. 
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The  production  of  the  note  in  evidence  by  the  plaintiff  was 
suflScient  evidence  of  ownership  and  nonpajrment  to  entitle 
plaintiff  to  recover,  in  the  absence  of  proof  of  payment,  the 
burden  of  which  was  upon  the  defendant.  (Turner  v.  Tur- 
ner, 79  Cal.  565;  Farmers'  etc.  Bank  v.  Christensen,  51  Cal. 
571;  Perot  v.  Cooper,  17  Colo.  80;  31  Am.  St.  Rep.  258.) 

F.  A.  Dom,  and  S.  M.  Swinnerton,  for  Respondent. 
The  burden  is  on  the  plaintiff  to  prove  by  a  preponderance 
of  evidence  the  allegation  of  nonpayment,    when    denied. 
(Frisch  v.  Caler,  21  Cal.  71 ;  Turner  v.  Turner,  79  Cal.  565 ; 
Davanay  v.  Eggenhoff,  43  Cal.  395 ;  Scroufe  v.  Clay,  71  Cal. 
123;  Wise  v.  Eogan,  77  Cal.  184;  Noiman  v.  Oreen,  90  Cal. 
172 ;  Barney  v.  Vigoreauz,  92  Cal.  631 ;  Bank  of  Shasta  v. 
Boyd,  99  Cal.  604;  Ryan  v,  Eolliday,  110  Cal.  335;  Wetmore 
V.  San  Francisco,  44  Cal.  294.)     Where  there  is  some  evi- 
dence of  payment,  the  burden  is  with  plaintiff  on  the  issue  of 
nonpayment,  on  the  submission  of  the  cause.     (Adams  v. 
Slate,  87  Ind.  576 ;  Orant  v.  Lexington  Ins.  Co.,  5  Ind.  23 ; 
61  Am.  Dec.  73.)     Any  presumption  of  nonpayment  from 
production  of  the  note  is  met  and  dispelled  by  the  presump- 
tion that  the  ordinary  course  of  business  has  been  followed. 
(Code  Civ.  Proc,  sec.  1963,  subd.  20;  Savings  etc.  Soc.  v. 
Burnett,  106  Cal.  514.)    A  presumption  may  be  rebutted  by 
a  countervailing  presumption.     (Adams    v.    State,    supra; 
Grant  v.  Lexington  Ins.  Co.,  supra;  19  Am.  &  Eng.  Ency. 
of  Law,  40,  52,  79.)   Where  "the  question  appears  to  be  one 
of  presumption,  inference,  probability,  and  conjecture,  under 
such  circumstances  we  will  not  disturb  the  court's  best  judg- 
ment as  to  the  truth  of  the  fact."    (Mills  v.  Home  Ben.  Life 
Assn.,  105  Cal.  232,  235.) 

COOPER,  C. — Action  to  recover  on  a  promissory  note. 
Judgment  for  defendant.  Plaintiff  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion  for  a  new  trial. 
The  case  is  here  on  the  judgment-roll  and  a  bill  of  exceptions. 
The  court  below  found  that  the  note  had  been  fully  paid,  and 
the  plaintiff  contends  that  this  finding  is  not  supported  by  the 
evidence  and  we  think  the  contention  will  have  to  be  sus- 
tained. 

On  May  22, 1893,  John  M.  Hughes,  now  deceased^  made 
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his  promissory  note  to  plaintiff  for  $1,174.35,  due  one  year 
after  date,  with  interest  thereon  until  paid.  On  September 
30,  1895,  the  said  Hughes  died,  and  defendant  was  in  Oc- 
tober, 1895,  duly  appointed  administrator  of  his  estate.  In 
October,  1895,  publication  of  notice  to  creditors  w^as  made  by 
defendant  as  such  administrator.  The  plaintiff  in  due  time 
made  out  and  presented  his  claim  against  said  estate 
upon  the  said  promissory  note,  which  claim  was  rejected  by 
the  defendant. 

The  complaint  contains  a  copy  of  the  said  note,  alleges  the 
due  presentation  of  the  claim  and  its  rejection  by  defendant, 
and  is  verified.  The  answer,  which  is  also  verified,  alleges 
that  defendant  has  no  information  or  belief  as  to  the  making 
and  delivering  of  the  note,  and  upon  that  ground  denies  that 
it  was  made  and  delivered  as  set  forth  in  the  complaint. 

The  answer  also  denies  that  the  note  has  not  been  paid,  and 
denies  the  presentation  of  the  claim  to  the  defendant.  Plain- 
tiff introduced  in  evidence  the  promissory  note  with  the  in- 
dorsements thereon,  proved  the  signature  of  deceased  thereto, 
and  the  due  presentation  of  the  claim  and  its  rejection,  and 
rested.  This  made  out  a  prima  facie  case  of  nonpayment. 
(Farmers'  etc.  Bank  v.  ChriBtensen^  51  Cal.  572;  Turner  r. 
Turner,  79  Cal.  566;  Ritter  v.  Schenk,  101  111.  389.) 

It  being  thus  shown  that  the  note  was  not  paid,  the  burden 
was  cast  upon  defendant  to  prove  by  competent  evidence  that 
it  had  been  paid.  The  evidence  on  the  part  of  the  plaintiff 
raised  a  presumption  of  nonpayment,  which  in  law  entitled 
him  to  recover.  The  evidence  on  the  part  of  the  defendant 
must  have  been  such,  whether  direct  or  by  raising  legal  pre- 
sumptions, as  to  rebut  the  prima  facie  case  made  by  plaintiff. 
The  only  evidence  offered  by  defendant  is  to  the  effect  that 
on  October  5,  1894,  the  deceasea  executed  and  delivered  to 
plaintiff  his  promissory  note  secured  by  mortgage  for 
$4,543.32.  That  on  said  last  named  date  there  was  due  upon 
an  old  note  and  mortgage,  executed  by  deceased  to  this  plain- 
tiff in  1891,  the  sum  of  about  $3,200  or  $3,300.  There  was 
no  proof  that  the  note  and  mortgage  of  October  5, 1894,  was 
in  payment  of  the  old  note  and  mortgage  of  1891,  and  no  evi- 
dence as  to  the  consideration  for  the  same,  and  it  was  not 
shown  that  either  of  the  mortgages  had  any  connection  in 
any  way  with  the  note  in  controversy  here. 
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Counsel  for  defendant  in  their  brief,  in  a  very  ingenious 
manner,  undertake  to  show  by  calculation  that  the  note  and 
mortgage  of  October  5,  1894,  were  for  about  the  amount  due 
on  the  old  mortgage  of  1891  and  the  note  in  this  case,  and  in- 
sist that  the  presumption  is  that  the  note  and  mortgage  of 
October  5, 1894,  was  in  full  settlement  of  the  note  in  this  suit. 
We  do  not  think  the  law  indulges  in  such  imaginary  pre- 
sumptions. It  is  said  we  must  presume  "that  the  ordinary 
course  of  business  has  been  followed."  If  so,  we  must  pre- 
sume that  if  deceased  in  his  lifetime  ever  paid  the  note  in 
this  case  that  it  was  delivered  up  to  him.  If  it  had  been  de- 
livered up  to  him  we  would  have  to  presume  that  it  had  been 
paid  (Code  Civ.  Proc,  sec.  1963,  subd.  9) ;  but,  as  it  was  not 
delivered  up,  but  was  at  his  death  in  the  possession  of 
plaintiff,  we  must  presume  that  it  has  not  been  paid.  A 
promissory  note  in  the  possession  of  the  payee  after  the  death 
of  the  maker  is  an  instrument  of  too  solemn  a  nature  to  be 
udjudged  as  having  been  fully  paid  in  the  absence  of  proof 
or  circumstances  which  raise  a  legal  presumption  of  its  pay- 
ment. The  uncontradicted  evidence  shows  that  at  the  time 
of  the  death  of  Hughes  the  note  was  in  the  possession  of 
plaintiff's  agent,  Mr.  Brown,  with  whom  it  had  been  since 
1893.  During  the  years  1894  and  1895  Mr.  Brown  made 
some  twenty  indorsements  of  payments  in  his  own  hand- 
writing, amounting  to  over  $600.  These  payments  were  all 
made  and  indorsed  on  the  note  after  the  making  of  the  note 
and  mortgage  of  October  5,  1894.  It  would  not  be  con- 
sidered the  ordinary  course  of  business  for  the  payee  of  a 
note  to  keep  it  in  his  possession  after  it  had  been  paid.  It 
would  certainly  not  be  in  the  ordinary  course  of  business  for 
the  maker  of  a  note,  after  having  once  paid  it,  to  continue 
making  payments  upon  it  for  two  years  thereafter.  The 
plaintiff  was  not  permitted  to  testify  against  the  estate  of  de- 
ceased, and  the  lips  of  deceased  had  been  closed  by  death. 
The  note,  therefore,  in  the  possession  of  plaintiff  raises  a 
presumption  of  nonpayment  which,  in  the  absence  of  testi- 
mony or  legal  presumptions  from  facts  established  by  the 
testimony,  entitles  him  to  judgment. 

The  receipts  offered  in  evidence  by  defendant  are  not  de- 
scribed in  such  manner  in  the  bill  of  exceptions  as  to  enable 
us  to  even  guess  at  what  they  were  for.    The  date  is  not  given 
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nor  the  contents  of  the  receipts,  nor  any  single  fact  from 
which  a  presumption  can  arise  that  the  receipts  were  for 
money  paid  on  the  note.  The  statement  shows  that  the  de- 
fendant introduced  in  evidence  "receipts  aggregating  $310.- 
50,  none  of  which  receipts  correspond  in  date  or  amount  iiith 
the  indorsements  on  the  note." 

Even  if  the  amount  was  for  money  actually  paid  by  de- 
ceased to  be  credited  on  the  note,  it  would  not  change  the 
result  here  because  the  amount  is  not  sufficient  to  show  that 
the  note  has  been  fully  paid. 

We  advise  that  the  judgment  and  order  be  reversed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J, 


[L.  A.  No.  46S.    Department  One.— September  1, 1899.] 

I.  ISAAC  IRWIN,  Appellant,  v.  THOMAS  C.  EXTON,  et 

al,  Respondents. 

Municipal  Gobfouations — Watsbwobks — ^Void  Bonds — Contboi.  op 
Funds  Raised  by  Taxation. — ^Monoj  raised  by  taxation  toward  the 
payment  of  void  municipal  bonds  voted  for  the  construction  of 
waterworks  by  the  city,  is  free  from  the  direction  of  the  statute,  and 
need  not  be  kept  in  a  water-'bond  fund;  but,  if  free  from  the  claima 
of  the  taxpayers  who  paid  it»  it  may  be  transferred  by  the  city 
authorities  to  the  general  fund,  and  may  be  used  by  them  in  proper 
expenditures  to  secure  plans  and  estimates  of  cost  from  an  engineer 
for  proposed  waterworks,  before  submitting  the  question  of  bonds 
again  to  the  people. 

Id.— Injunction — Suit  by  Resident  Pbopebty-Holmb.— An  elector  and 
resident  property-holder  of  the  city,  who  does  not  seek  to  recover 
any  part  of  the  taxes  paid  to  the  city  upon  void  water-bonds,  can- 
not maintain  a  suit  in  equity  for  an  injunction  to  restrain  the  city 
authorities  from  transferring  the  money  raised  by  taxation  therefor 
to  another  fund,  to  be  used  for  a  lawful  purpose  by  the  city. 

Id. — Remedy  at  Law  roB  Pebsons  Aggbdcved. — ^A  court  of  equity  will 
not  restrain  the  officers  of  a  municipality  from  doing  an  act  which 
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vnW  not  injure  the  complainant  and  in  a  matter  where  there  is  an 
adequate  remedy  at  law  given  to  persons  aggrieved. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion. 

Eugene  Daney,  for  Appellant. 

The  city  is  estopped  from  claiming  that  the  bonds  are  void, 
or  from  using  the  money  raised  to  pay  them  for  any  other 
purpose.  (4  Thompson  on  Corporations,  sees.  5246,  5247 ;  2 
Pomeroy's  Equity  Jurisprudence,  sees.  804,  815,  819; 
Spokane  City  Ry,  Co.  v.  Spokane  Falls,  6  Wash.  521.)  The 
taxes  having  been  in  fact  illegally  collected  can  be  recovered 
back  by  the  taxpayers.  (Newman  v.  Supervisors,  45  N.  Y. 
687;  CJiapman  v.  Brooklyn,  40  N.  Y.  379.)  Such  taxes  do 
not  come  under  the  rule  of  voluntary  payments  which  can- 
not be  recovered  back.  (Kerr  v.  Butz,  34  111.  App.  220.)  In- 
junction will  lie  to  restrain  the  disbursement  of  taxes  illegal- 
ly collected.    (Douglas  v.  Placerville,  18  Cal.  643.) 

W.  T.  McNeally,  for  Respondents. 

The  tax-payers  cannot  recover  back  the  money;  and  the 
trustees  may  expend  in  accordance  with  the  wishes  of  the  tax- 
payers, as  nearly  as  possible.  (Atchison  v.  State,  34  Kan. 
379.)  The  tax-payers  paid  the  money  voluntarily,  and  are 
estopped  from  claiming  that  it  was  illegally  collected.  (De- 
troit V,  Martin,  34  Mich.  170;  22  Am.  Rep.  512;  Cooley  on 
Taxation,  19,  809;  18  Am.  &  Eng.  Ency.  of  Law,  220; 
Bucknall  v.  Story,  46  Cal.  589;  18  Am.  Rep.  220;  Maxwell 
V,  San  Luis  Obispo,  71  Cal.  467;  Garrison  v.  Tillinghast,  18 
Cal.  404.)  The  moneys  were  kept  until  the  claims  of  tax- 
payers are  barred  by  the  statute  of  limitations  in  an  amount 
exceeding  the  expenditure  proposed.  The  statute  of  limita- 
tions runs  in  such  a  case.  (Cooley  on  Taxation,  807 ;  Cal- 
hnan  r.  Madison  County,  45  Iowa,  561 ;  Dillon  on  Municipal 
Corporations,  sec.  946.) 

CHIPMAN,  C. — Oceanside  is  a  city  of  the  sixth  class ;  on 

May  8, 1894,  it  voted  thirty  thousand  dollars  of  bonds,  under 

the  act  of  March  19, 1889  (Stats.  1889,  p.  399),  and  .the  acts 
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amendatory  thereof  (Stats.  1891,  pp.  84,  132,  and  Stat, 
1893,  p.  61),  for  the  purpose  of  acquiring  water  rights  and 
the  construction  of  water-works  to  supply  the  city  and  its  in- 
habitants with  water;  bonds  were  printed  but  were  never 
executed  or  sold,  and  it  is  conceded  by  both  parties  that  they 
are  void  and  therefore  cannot  be  legally  issued.  After  the 
election  the  city  proceeded  to  levy  an  annual  tax,  under  the 
provisions  of  the  act,  to  raise  the  funds  with  which  to  pay  the 
interest  on  the  bonds  and  provide  a  sinking  fund  to  pay  the 
principal  at  maturity ;  as  the  result  of  said  levy  it  is  stipu- 
lated that  "there  is  now  in  the  city  treasury  ....  for  taxes 

collected  on  account  of  said  bonds, in  the  fund  known 

as  water  bond  fund  No.  2,  about  the  sum  of  seven  thousand 
nine  hundred  and  ninety-nine  dollars" ;  and  that,  unless  re- 
strained, defendants  "will  transfer  from  said  water  bond 
fund  No.  2,  to  the  water-works  improvement  fund,  or  to  some 
other  fund,  moneys  of  said  water  bond  fund  No.  2,  and  will 
pay  and  order  paid  out  of  said  moneys  now  in  or  hereafter 
taken  from  said  last-mentioned  fund,  for  the  services  of  the 
engineer  employed  under  the  aforesaid  resolutions" — i.  t., 
certain  resolution  of  the  said  defendants — the  sum  of  eight 
hundred  and  forty  dollars;  plaintiff  is  an  elector  and  resident 
property-holder  of  said  city  but  whether  he  paid  into  the 
treasury  any  of  said  sum  collected  as  taxes  does  not  appear; 
he  is  not  seeking  to  recover  any  of  this  fund  as  paid  by 
him ;  he  seeks  only  to  restrain  defendants  from  transferring 
any  of  the  money  now  in  the  said  water  bond  fund  to  any 
other  fund  and  to  restrain  defendants  from  using  any  of  said 
money  for  the  purposes  threatened  by  them.  The  court  en- 
tered judgment  for  defendants  denying  the  injunction,  and 
the  appeal  is  from  this  judgment. 

Counsel  discuss  many  propositions  which  we  do  not  deero 
it  necessary  to  consider.  The  validity  of  the  bond  issue  is 
not  necessarily  raised  by  the  pleadings  and  we  do  not  pass 
upon  that  question.  Both  parties,  however,  concede  that  the 
bonds  are  invalid,  and  for  the  purposes  of  this  case  they  will 
be  so  regarded.  Appellant  devotes  much  attention  to  the 
provisions  of  the  statutes  relating  to  the  transfer  by  the 
municipal  authorities  of  money  under  their  control  from 
one  fund  to  another  fund ;  and  also  to  certain  requirements 
of  the  municipal  corporation  act  by  which  it  is  claimed  that 
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taxes  collected  to  pay  the  principal  and  interest  on  bonds 
''shall  be  kept  in  the  treasury  as  a  separate  fund  to  be  in- 
violably appropriated  to  the  payment  of  the  principal  and 
interest  of  such  indebtedness."  We  cannot  regard  these 
provisions  of  the  statute  as  involved.  Appellant  contends, 
and  respondents  concede,  that  there  are  no  legal  bonds  in 
existence  for  many  reasons;  and,  among  others,  that  the 
initial  proceedings  of  defendants  were  not  in  conformity 
with  law,  and  no  authority  exists  for  creating  a  bonded  debt. 
This  being  so,  we  cannot  see  how  there  can  be  a  water  bond 
fund  where  the  taxes  collected  under  these  illegal  proceed- 
ings can  be  impounded  and  held  indefinitely.  The  statute 
provides  for  holding  inviolate  money  paid  into  the  treasury 
to  meet  the  interest  and  principal  of  valid  bonds,  not  bonds 
that  have  no  legal  existence.  The  trustees  of  the  city  may 
have  entered  these  taxes  on  the  books  of  the  city  as  to  the 
credit  of  a  water  bond  fund,  but,  as  the  proceedings  leading 
up  to  the  collection  of  this  money  were  void,  and  as  the 
purpose  for  which  the  money  was  paid  has  failed,  it  seems 
to  us  that  it  is  held  by  the  city  authorities  freed  from  any 
of  the  directioiis  of  the  statute  under  which  it  was  collected, 
and  is  to  be  treated  as  any  other  money  coming  into  their 
hands  for  some  lawful  purpose,  but  which  cannot  be  used 
for  the  particular  object  contemplated  when  it  was  paid  into 
the  treasury.  The  money  either  belongs  to  the  persons  who 
paid  it,  or,  if  it  cannot  be  recovered  back  by  them,  it  may 
be  carried  to  the  general  fund  of  the  city  and  may  be  used 
for  any  of  the  purposes  for  which  any  other  money  in  that 
fund  may  be  used.  Appellant  cites  the  case  of  Kerr  v.  Butz, 
34  111.  App.  220,  to  show  that  these  payments  were  not  vol- 
untary and  that  the  city  holds  the  money  as  bailee,  to  be 
paid  to  the  tax-payer  on  demand.  We  are  not  called  upon 
in  this  action  to  decide  whether  this  money  may  be  re- 
covered back  by  the  tax-payers  who  paid  it;  they  are  not 
asking  it  and  may  never  do  so;  and  the  evidence  is  not  di- 
rected specially  to  that  question,  and,  to  express  any  opinion 
upon  it,  would  bind  nobody.  We  cannot  see,  however,  in 
what  way  plaintiflf  would  be  injured  whatever  may  happen. 
He  paid  none  of  the  money,  so  far  as  we  know,  and  has  no 
CXXV.    Cal.— 40 
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claim  upon  it ;  if  it  is  paid  back  it  does  not  injure  him,  and  if 
it  is  retained  and  used,  presumably  he  will  be  benefited  in 
common  with  other  property-holders.  We  do  not  think  that 
the  equity  powers  of  the  court  should  be  interposed  to  resUain 
the  officers  of  a  municipality  from  doing  an  act  which,  if 
done,  will  not  injure  the  complainant  and  in  a  matter  where 
there  is  an  adequate  remedy  at  law  given  to  the  persons 
really  aggrieved.  Appellant's  action  amounts  simply  to  a 
benevolent  effort  on  his  part  to  tie  up  this  money  against  the 
day  when  the  tax-payers  who  paid  may  claim  their  own. 

We  cannot  believe  it  to  be  within  the  legitimate  powers  of 
an  equity  court  to  aid  in  such  a  purpose.  If  defendants  pro- 
posed to  use  this  money  for  some  unlawful  object,  that  is, 
for  some  object  for  which  they  could  not  use  the  funds  of 
the  city,  plaintiff  might  maintain  the  action  upon  the  prin- 
ciples laid  down  in  Winn  v.  Shaw,  87  Cal.  631,  but  no  such 
case  is  presented.  The  city  has  the  right  to  use  its  general 
fund  in  proper  expenditures  to  secure  plans  for  proposed 
water  works.  The  act  relied  upon  by  appellants  provides, 
and  he  insists,  that,  before  the  city  can  submit  to  the  voters 
the  question  of  issuing  bonds  for  this  purpose,  there  must 
be  plans  and  estimates  of  cost  for  the  information  of  the 
voters.  For  authority  to  employ  an  engineer,  as  is  proposed, 
see  act  of  March  13,  1883  (Stats.  1883,  p.  84.)  section  862, 
subdivision  3. 

.  The  proposed  use  of  the  money  is  not,  therefore,  in  excess 
of  the  powers  of  the  city  authorities.  In  no  view  of  the  case 
can  we  see  that  plaintiff  is  entitled  to  the  relief  asked,  and  for 
this  reason  it  is  advised  that  the  judgment  be  affirmed. 

Britt,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg* 
ment  is  affirmed*     Van  Dyke,  J.,  Gaioutte,  J.,  Harrison,  J. 
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[8.  F.  No.  995.    Department  Two.— September  6,  1899.] 

PATRICK  HENNESEY,  Respondent,  v.  HENRY  BING- 
HAM, Appellant. 

NsouosNCE — Support  of  Verdict — CJonflictinq  Evidknck — ^Presump- 
tion UPON  AppEiUL. — In  an  action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant, where  the  evidence  is  conflicting  it  must  be  presumed  upon 
appeal  from  a  judgment  for  the  plaintiff  that  the  jury  believed 
those  witnesses  whose  testimony  was  favorable  to  the  plaintiff. 

Id. — ^Assumption  of  Risk  bt  Servant — Question  for  Jury — ^Refusal 
TO  Instruct  for  Defendant. — Where  the  jury  were  warranted  in 
finding  from  the  evidence  that  the  mode  adopted  by  the  defendant 
in  carrying  on  the  work  in  which  plaintiff  was  employed  was  un- 
usually and  unnecessarily  hazardous,  and  that  in  the  hurry  and 
noise  of  the  work  the  warning  given  was  insufficient  to  protect  the 
workmen  from  dangers  attending  the  work,  the  question  whether  the 
plaintiff,  by  accepting  the  employment,  assumed  the  risk  of  the  in- 
jury suffered,  is  for  the  jury  to  determine,  and  it  was  proper  to  re- 
fuse to  instruct  them  to  find  for  the  defendant. 

Id. — ^DuTT  OF  Master  to  Provide  Safe  Place — Former  Experience  op 
Safety — Question  for  Jury. — ^It  is  the  duty  of  a  master  to  use 
due  diligence  to  provide  his  servant  with  a  safe  place  in  which  to  do 
his  worE.  Former  experience  of  safety  may  have  some  bearing 
upon  the  question  as  to  whether  he  has  taken  the  proper  precau- 
tions, but  its  value  is  for  the  jury  to  determine,  and  it  is  not  a 
proper  basis  of  an  instruction  to  find  tor  the  defendant. 

Id. — Negugence,  when  a  Question  for  Jury. — ^When  different  con- 
clusions as  to  negligence  can  reasonably  be  drawn  from  the  ad- 
mitted facts,  the  inference  as  to  the  ultimate  fact  is  within  the 
province  of  the  jury,  though  the  facts  are  undisputed ;  and  it  is  not 
proper  for  the  court  to  instruct  the  jury  as  to  which  inference  is 
to  be  adopted  by  them. 

Id. — ^Misleading  Instruction — Security  of  Defendant  by  Warning 
FROM  Fellow-servant — ^Assumption  of  Unusual  Risk — Ques- 
tions FOR  Jury. — ^A  requested  instruction  to  find  for  the  defendant, 
if  the  jury  should  find  that  plaintiff  accepted  the  employment  with 
the  understanding  that  his  safety  was  to  be  secured  by  the  giving  of 
a  warning  required  to  be  given  by  a  competent  fellow-servant,  and 
such  further  care  on  his  part  as  should  be  necessary,  is  misleading, 
in  not  submitting  to  the  jury  the  questions  of  fact  raised  by  the 
evidence  whether  the  defendant  was  not  subjected  to  unusual  risk  at 
the  time  of  the  injury,  and  whether,  under  the  circumstances,  the 
defendant  understood  and  had  the  right  to  believe  that  plaintiff  knew 
and  assumed  the  unusual  risk. 
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Id. — Object  or  Warning — Neglect  or  Fellow-seetant — Neglect  of 
l^lASTEB  TO  Provide  Safe  Place. — ^Under  a  warning  provided  by  the 
master  as  additional  security  to  the  workmen  from  the  ordiaaiy 
risks  of  accident,  in  a  hazardous  employment  conducted  by  the  mu- 
ter with  ordinary  care,  the  employer  is  not  protected  by  the  neglect 
of  the  fellow-servant  of  the  plaintiff  to  give  adequate  warning,  if 
the  master  has  contributed  to  the  injury  by  failure  on  his  part  to 
use  ordinary  care  in  the  mode  of  doing  the  work,  by  which  he  has 
neglected  to  provide  a  safe  place  for  his  workmen,  and  subjected 
them  to  unusual  risks  not  assumed  by  them,  when  t^ey  accepted  the 
employment,  in  which  case  he  cannot  evade  responsibility  for  his 
duties  by  putting  them  upon  a  fellow-servant. 

Id. — ^Evidence — Custom  Among  Stevbdobbs  nr  Haiiduito  Lumbei.— 
Where  the  plaintiff  was  an  experienced  stevedore  employed  by  the 
defendant  in  handling  lumber,  lowered  into  the  hold  of  a  vessel,  and 
was  injured  by  the  slipping  of  lumber  from  an  unsecured  end  of  t 
lowered  box,  which  bounded  upon  him,  evidence  for  the  defendiot 
is  admissible  to  show  what  was  the  custom  of  stevedores  in  haod- 
ling  such  lumber,  and  what  were  the  respective  duties  of  the  work- 
men engaged  in  the  work,  and  especially  the  duties  of  the  hatehman 
and  other  servants  engaged  in  lowering  the  freight;  and  sudi  evi- 
denoe  is  relevant  and  material  as  tending  to  show  what  care  wms 
taken  by  the  defendant  in  the  work,  and  also  what  risks  the  plaiB- 
tiff  assumed  by  the  employment. 


APPEAL  from  a  judgment  of  the  Superior  Court  of  th^ 
City  and  County  of  San  Francisco  and  from  an  order  deny 
ing  a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Van  Ness  &  Redman,  for  Appellant 

If  the  hatehman  failed  to  give  warning,  it  was  the  negli- 
gence of  a  fellow-servant,  for  which  defendant  is  not  respon- 
sible, and  the  question  of  safe  place  is  not  involved  in  such  a 
case.  (Civ.  Code,  sec.  1976;  Hermann  v.  Port  Blakely  Mill 
Co.,  71  Fed.  Rep.  853 ;  Davis  v.  Southern  Pac.  Co.,  98  Cal. 
13,  19;  Ocean  S.  S,  Co.  v.  Cheney,  86  Ga.  278;  Martin  t 
Atchison  etc.  R.  R.  Co.,  168  U.  S.  399;  McDonald  v.  Hazel- 
tine,  53  Cal.  35;  Kevern  v.  Providence  etc.  Co.,  70  Cal.  392; 
Trewatha  v.  Mining  Co.,  96  Cal.  394 ;  McLean  v.  Blue  Point 
etc.  Co.,  51  Cal.  255.)    The  court  erred  in  excluding  the  evi- 
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dence  as  to  the  customary  practice  of  stevedores.  (Bums  v, 
Senneit,  99  Cal.  363;  Sappenfield  v.  Main  etc.  R.  R.  Co.,  91 
Cal.  48.)  The  plaintiff  assumed  all  risks  of  the  employment 
which  were  known  to  him  as  an  experienced  'longshoreman, 
fully  acquainted  with  the  methods  used  by  stevedores  in  the 
loading  of  vessels.  (Clark  v.  SL  Paul  etc.  Ry.  Co.,  28  Minn. 
128;  Money  v.  Lower  Vein  Coal  Co.,  55  Iowa,  671;  Yates 
V.  McCullough  Iron  Co.,  69  Md.  370;  Walsh  v.  St  Paul  etc. 
Ry.  Co.,  27  Minn.  367 ;  Heath  v.  Whitebreast  Coal  etc.  Co., 
65  Iowa,  737;  Wilson  v.  Winona  etc.  Ry.  Co.,  37  Minn.  326; 
5  Am.  St.  Rep.  851;  Alexander  v.  Tennessee  etc.  Min.  Co.,  3 
N.  Mex.  173;  Needham  v.  Louisville  etc.  Ry.  Co.,  85  Ky. 
423.) 

Reddy,  Campbell  &  Metson,  for  Respondent. 

A  master  is  bound  to  use  reasonable  diligence  to  furnish 
his  employees  with  a  safe  place  for  them  to  work,  and  to  pro- 
test them  against  dangers  incident  to  their  employment. 
(Shearman  and  Redfield  on  Negligence,  sec.  92,  p.  119; 
Higgins  v.  Williams,  114  Cal.  176;  Mullin  v.  California 
Horseshoe  Co.,  105  Cal.  77;  Nixon  v.  Selby  Smelting  etc. 
Co,,  102  Cal.  458;  Elledge  v.  National  City  Ry.  Co.,  100  Cal. 
282;  38  Am.  St.  Rep.  290;  Anderson  v.  Ogden  Union  Ry.  & 
Depot  Co.,  8  Utah,  128.)  Where  the  negligence  of  the  mas- 
ter contributes  with  that  of  a  fellow-servant,  the  master  is 
responsible.  (Fisk  v.  Central  Pac.  R.  R.  Co.,  72  Cal.  38,  42 ; 
1  Am.  St.  Rep.  22 ;  Orand  Trunk  Ry.  Co.  v.  Cummings,  106 
U.  S.  700,  702;  Thompson  on  Negligence,  981,  and  cases 
cited.)  This  rule  applies  to  the  negligence  of  a  fellow-ser- 
vant to  give  warning,  combined  with  the  negligence  of  the 
master.  (Richmond  etc,  Ry.  Co.  v.  George,  88  Va.  223;  Cin- 
cinnati etc.  Ry.  Co.  v.  Clark,  57  Fed  Rep.  125.) 

TEMPLE,  J. — This  is  an  action  for  damages  for  per- 
sonal injuries  alleged  to  have  been  suffered  by  plaintiff  while 
in  the  employ  of  defendant.  Defendant  was  a  stevedore, 
and  was  engaged  in  loading  dressed  lumber  upon  the  steam- 
er "Aztec"  at  the  Pacific  Mail  Steamship  Company's  dock. 
The  lumber  was  delivered  by  the  shippers  in  boxes,  which 
consisted  of  four  boards  nailed  together,  and  were  about 
fifteen  feet  long  and  eight  inches  in  each  of  the  other  dimen- 
sions. Sometimes  the  ends  of  the  boxes  were  closed  by 
wires,  and  sometimes  they  were  not.  Whether  they  were 
usually  so  closed,  and  whether  it  was  negligence^  load 
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them  on  the  vessel  in  the  mode  adopted,  without  being  so 
closed,  are  matters  of  interest  in  this  case.  As  the  jury 
found  for  the  plaintiff,  we  are  bound,  if  necessary  to  support 
the  verdict,  to  assume  that  the  jury  believed  those  witnesses 
who  testified  that  when  loaded  on  the  ship  in  boxes,  as  this 
lumber  was,  the  ends  of  the  boxes  were  nearly  always  closed, 
and  if  not  so  closed  the  lumber  was  very  likely  to  slip  out 

The  lumber  waa  taken  from  the  wharf  by  the  side  of  the 
vessel,  where  a  chain  was  wrapped  around  two  boxes  con- 
taining lumber,  and  one  end  of  the  chain,  having  been  put 
through  a  ring  at  the  other  end,  was  attached  to  a  block  and 
tackle  and  raised  to  the  deck  of  the  vessel  and  above  the 
hatchway,  through  which  it  was  then  lowered  to  the  hold 
of  the  vessel,  where  there  were  two  gangs  of  workmen,  who 
took  alternate  loads,  stowing  the  lumber,  one  gang  on  one 
side  of  the  ship  and  the  other  on  the  other  side.  It  took 
about  two  minutes  for  each  gang  to  stow  its  load,  and  they 
were  lowered  into  the  hold  at  the  rate  of  one  load  each 
minute.  The  men  took  one  box  at  a  time,  and,  per  conse- 
quence, they  would  be  at  the  hatchway  for  the  second  box 
at  about  the  time  a  load  was  coming  down  for  the  other 
gang.  There  were  four  compartments  in  the  ship,  and 
freight  was  being  stowed  in  each  compartment  at  the  time 
of  the  accident.  The  work  was  being  rushed  as  much  as 
possible,  as,  according  to  the  testimony,  this  kind  of  work 
always  is.  The  men  are  paid  by  the  hour,  and  understand 
that  they  must  work  as  fast  as  possible  or  they  will  be  or- 
dered out.  There  was  a  great  deal  of  noise  about  the  ship 
while  the  work  was  in  progress. 

Defendant  had  stationed  a  man  on  the  upper  deck  at  the 
hatchway,  whose  duty  it  was  to  call  out  to  the  men  at  work 
in  the  hold,  warning  them  of  danger  when  the  load  was 
about  to  be  lowered  through  the  hatchway.  He  was  called 
"the  hatchman,"  and  was  accustomed  to  call  out  in  a 
loud  voice,  "Stand  clear  below."  There  was  plenty  of  room 
for  the  men  to  get  away  from  danger,  and  it  was  shown  thai 
on  this  occasion,  as  a  rule,  the  warning  was  given  in  time 
and  was  heard.  There  was  evidence  which  tended  to  show 
that  the  warning  was  not  given  on  the  particular  occasioii 
when  plaintiff  was  injured.  Plaintiff  testified  that  he  did 
not  hear  it,  and  other  witnesses  testified  that  in  the  hurried 
work,  with  the  great  noise  which  prevailed,  it  might  not  be 
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heard  or  heeded  if  given.  The  men  were,  however,  accus- 
tomed to  rely  upon  the  warning,  more  or  less,  for  their  se- 
curity, BS  from  various  causes  the  load,  or  some  part  of  it, 
might  fall  at  any  time  while  being  lowered. 

There  was  evidence  which  tended  to  prove  that  plaintiff 
was  injured  when  in  the  act  of  picking  up  a  box  of  lumber, 
not  directly  under  the  hatchway,  but  two  feet  inside  the 
coamings.  The  contents  of  the  box,  consisting  of  fifteen 
or  more  boards,  slipped  out  "like  pouring  water  out  of  a 
glass,"  struck  the  shaft  tunnel,  and  "bounced  off"  upon  the 
plaintiff,  injuring  him  very  severely. 

The  theory  of  the  plaintiff's  case  seems  to  be  that  the  em- 
ployer failed  to  furnish  to  plaintiff  a  safe  place  in  which  to 
do  his  work,  and  that  the  injury  resulted  from  unusual  and 
unnecessary  hazard,  which  plaintiff  did  not  assume  by  ac- 
cepting the  employment. 

Counsel  says:  "Neither  the  failure  of  plaintiff  to  hear  and 
heed  the  warning,  if  it  was  in  fact  given,  nor  the  failure  to 
give  the  warning,  was  the  proximate  cause  of  the  injury, 
but  this  proximate  cause  was  the  negligence  of  the  defend- 
ant in  loading  into  the  ship  boxes  of  lumber  that  were  liable 
to  shoot  their  whole  contents  into  the  hold  of  the  vessel  so 
as  to  injure  the  workman,  not  only  if  they  were  standing 
directly  underneath  the  hatchway,  but  even  if  they  were 
several  feet  underneath  the  coamings,  as  was  the  plaintiff  in 
this  case  at  the  time  he  was  injured."  Defendant,  it  is  con- 
tended, was  carrying  on  a  hazardous  employment  in  a  reck- 
less manner,  and  the  warning,  if  given,  was  not  an  adequate 
protection  against  this  unnecessary  danger. 

Defendant  contended  that  such  boxes  of  lumber  were  quite 
frequently  shipped  from  this  port,  and  that  sometimes  they 
were  sent  by  the  shipper  with  the  ends  of  the  boxes  closed 
and  sometimes  open;  that  the  stevedore  took  the  lumber  as 
it  was  delivered  to  him  and  loaded  it  in  the  condition  in 
which  he  found  it,  and  prevented  injury  to  the  men  below 
by  stopping  the  lumber  at  the  coamings  and  giving  a  warn- 
ing to  the  men  below ;  that  this  was  the  usual  and  customary 
mode  of  doing  the  work,  and  had  been  found  to  be,  and  was 
in  fact,  a  sufficient  protection.  Plaintiff  was  a  stevedore, 
who  admitted  that  he  had  often  assisted  in  loading  such 
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boxes,  and  knew  all  the  hazards  of  the  employment,  and  un- 
derstood the  purpose  of  the  wammg^  and,  as  defendant  did 
station  at  the  hatchway  a  competent  man  to  give  the  warn- 
ing, defendant  is  not  liable  if  plaintiff  failed  to  heed  the 
warning,  or  if  his  fellow-workmen  neglected  to  give  it. 

So  far  as  there  is  a  conflict  of  evidence  the  presumption 
must,  of  course,  be  in  favor  of  the  respondent,  except  when 
we  are  considering  the  rulings  in  regard  to  the  instructions. 

One  of  the  witnesses  for  the  plaintiff  testified  that  such 
lumber  is  usually  delivered  in  boxes  and  is  wired  over  the 
ends  to  keep  the  lumber  from  sliding  out.  If  it  is  not  wired, 
the  lumber  is  sure  to  slide  out.  "It  is  usual  and  customary 
on  the  waterfront  in  San  Francisco,  in  loading  lumber  of 
that  character,  to  have  obstructions  across  the  ends  of  the 
boxes  to  keep  the  timber  from  falling  out."  The  wires,  he 
said,  are  put  on  in  the  lumber  yard,  but  if  it  is  delivered  at 
the  warf  without  wires  it  is  shipped  in  that  condition.  He 
had  known  the  shipper  to  be  sent  for  and  required  to  put 
on  wires.  He  said,  however,  that  it  was  no  part  of  the  steve- 
dore's business  to  put  on  the  wires,  but  to  load  the  ship  with 
the  freight  as  delivered. 

Plaintiff  testified  that  they  had  been  at  work  about  one- 
half  hour  before  he  was  hurt.  Some  lumber  had  fallen  be- 
fore that  time.  He  came  to  assist  in  stowing  the  second 
case.  He  heard  no  warning,  but  looked,  and  seeing  thf^ 
hatchway  clear,  stopped  to  pick  up  the  case,  when  the  lum- 
ber being  lowered  slipped  from  the  case,  struck  the  shaft 
tunnel  which  ran  across  that  hatch,  bounded  off,  and  hit 
him.  He  was  not  at  the  time  under  the  open  hatchway, 
but  was  about  two  feet  inside  the  coamings.  As  to  the  warn- 
ing, he  said:  "That  is  the  usual  and  customary  mode  of 
giving  to  the  men  working  in  the  hold  full  notice  and  warn- 
ing to  get  out  of  the  way  of  the  load  that  is  to  be  sent  down 
the  hatch." 

The  hatchman  testified  that  the  box  from  which  the 
lumber  fell  had  no  wire  upon  it. 

Defendant's  witnesses  gave  nearly  the  same  evidence,  ex- 
cept that  they  emphasized  the  fact  that  such  boxes  were  of teTi 
stowed  by  stevedores  without  wires,  and  that  the  sling  chains 
compress  the  lumber  even  in  the  boxes  and  usually  prevent 
its  slipping.    They  also  testified  that  the  precautions  taken 
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in  this  case  are  such  as  are  usual  in  such  cases,  and  con- 
tended that  such  precautions  had  usually  been  found  suf- 
ficient. 

1.  The  first  proposition  of  appellant  is  that  the  court  erred 
in  refusing  to  instruct  the  jury  to  find  for  the  defendant. 
This  contention,  I  think,  cannot  be  sustained.  The  jury 
were  warranted  in  finding  from  the  evidence  that  loading 
timber  of  this  character  in  the  mode  adopted  was  unusually 
and  unnecessarily  hazardous.  Whether  the  plaintiff  by 
accepting  the  employment  assumed  such  risk  was  for  the 
jury  to  determine.  There  was  also  evidence  which  could 
have  justified  a  finding  that  in  the  hurry  of  the  work  and  the 
noise  the  warning  was  insufiicient  to  protect  the  workmen 
from  the  dangers  which  attended  the  work. 

2.  The  defendant  asked  the  court  to  give  to  the  jury  a  long 
instruction  to  the  eflfect  that  if  they  found  that  in  loading 
lumber  upon  a  ship,  as  this  was  being  loaded,  it  was  cus- 
tomary to  station  a  man  at  the  hatch  to  give  such  warn- 
ing as  has  been  described,  and  upon  hearing  the  signal  it  was 
customary  for  the  men  to  get  to  a  place  of  safety,  "and  this 
means  of  warning  the  men  had  theretofore  been  found  to  be 
a  safe  and  sufficient  mode  for  the  protection  of  the  men  so 
working  in  the  hold,"  et  cetera,  and  that  all  these  precautions 
had  been  taken  by  defendant,  then  their  verdict  must  be 
for  the  defendant.  The  court  modified  the  instruction  by 
striking  out  the  words  "had  theretofore  been  found  to  be" 
and  inserting  the  word  "was." 

I  think  the  modification  was  proper — carelessness  does  not 
always  result  in  injury.  In  a  case  of  continued  carelessness, 
when  injury  results,  a  common  remark  is  that  it  is  strange  it 
did  not  happen  before.  Defendant  will  not  be  exonerated 
because  others  have  been  reckless  and  no  one  has  been  injured. 
As  remarked  in  Monaghan  v.  Pacific  Rolling  Mill  Co.,  81 
Cal.  190 :  "That  circumstance  is  only  a  matter  of  wonder- 
ment, and  is  an  instance  of  how  good  luck  will  sometimes 
|)rotect  carelessness  for  long  periods."  The  master's  duty 
was  to  use  due  diligence  to  provide  plaintiff  a  safe  place  in 
which  to  do  his  work.  Former  experience  may  have  some 
bearing  upon  the  question  as  to  whether  he  has  taken  the 
proper  precautions,  but  its  value  is  for  the  jury. 

I  may  remark,  these  hypothetical  instructions  are  always 
dangerous,  and  especially  so  in  a  case  of  alleged  negligence. 
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Negligence  is  the  iiltimate  fact  to  be  inferred  from  many 
probative  facts.  The  inference  is  within  the  province  of  the 
jury,  even  when  the  facts  are  undisputed.  When  different 
conclusions  as  to  negligence  can  reasonably  be  drawn  from 
the  admitted  facts,  it  is  not  for  the  court  to  instruct  the  jury 
as  to  which  is  to  be  adopted  by  them. 

The  defendant  also  asked  for  an  instruction  which  may  be 
summarized  thus :  If  it  was  not  Bingham's  duty  to  dose  the 
boxes  so  that  the  lumber  would  not  slip  out,  but  to  load  it 
into  the  ship  as  it  was  received,  giving  proper  warning,  as  al- 
ready explained,  and  a  competent  hatchman  was  employed 
to  give  the  warning,  and,  if  given,  the  workmen  could  have 
avoided  the  danger,  ''and  the  plaintiff  accepted  employment 
from  the  defendant  Bingham  with  the  understanding  that 
his  safety  in  the  hold  was  to  bo  secured  by  the  giving  of  the 
warning  referred  to,  and  such  furtjier  care  on  his  part  as 
should  be  necessary,  then,  and  in  that  case,"  the  verdict 
should  be  for  the  defendant. 

The  instruction  is  misleading.  When  the  jury  find  that  it 
was  ''only  his  duty  to  load  the  lumber  into  the  ship  as  he  re- 
ceived it,  giving  such  warning,"  et  cetera,  they  have  found 
the  entire  issue  as  to  negligence  for  the  defendant.  But  this 
was  probably  not  what  was  intended.  Probably  counsel 
meant,  if  the  jury  find  that  that  was  what  he  contracted  to 
do.  Respondent  contends  that'  he  violated  his  duty  when  he 
loaded  into  the  ship  lumber  in  that  condition,  in  that  mode, 
and  that  the  warning  was  not  a  sufficient  protection,  and  that 
the  risk,  not  being  an  ordinary  risk  of  employment,  was  not 
assumed  by  the  plaintiff.  The  jury  were  not  required  to  find 
by  this  instruction  that  plaintiff  knew  that  this  particular 
lumber  was  to  be  loaded  upon  the  ship  in  boxes,  the  ends  of 
which  had  not  been  closed,  and  there  was  evidence  to  the  ef- 
fect that  usually  they  were  closed.  Whether  plaintiff  as- 
sumed these  unusual  risks  or  not  depended  upon  the  ques- 
tion whether,  under  the  circumstances,  defendant  understood 
and  had  a  right  to  believe  that  plaintiff  knew  and  assumed 
them.  (Martin  v.  California  etc,  Ry.  Co.,  94  Cal.  326.) 
Plaintiff  may  have  been  willing  to  depend  upon  the  warning 
for  his  safety  as  against  the  ordinary  risks  of  the  work. 
Whether  he  was  not  in  this  case  subjected  to  more  than  the 
ordinary  risks  of  the  employment  was  an  important  Question 
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and  was  for  the  jury.  Plaintiff  himself  testified  that  such 
lumber  was  sometimes  loaded  in  open  boxes.  This  was  very 
important  evidence  on  this  issue  for  the  defendant,  but  is 
still  left  a  question  for  the  jury,  which  this  instruction  would 
have  taken  from  them. 

I  understand  the  warning  was  provided  as  additional  se- 
curity to  the  workmen  from  dangers  resulting  when  the 
freight  was  being  lowered  into  a  hold,  not  dropped,  and  he- 
cause,  although  the  master  used  ordinary  care  to  see  that  it 
was  properly  handled  and  safely  lowered,  still  accidents 
might  happen.  But  if  the  employer  has  failed  to  use 
ordinary  care  in  the  mode  of  doing  the  work,  and,  therefore, 
injury  has  resulted,  he  has  failed  to  provide  a  safe  place 
for  the  workmen  to  do  their  work,  and  has  subjected  them  to 
unusual  risks,  which  they  did  not  assume  by  accepting  the 
employment  unless  they  knew  of  the  unusual  risks.  {El- 
ledge  V.  National  etc.  Ry,  Co,,  100  Cal.  282;  38  Am.  St.  Rep. 
290;  Civ.  Code,  sec.  1971.)  In  such  case  the  neglect  of  the 
employer  in  respect  to  duties  which  he  cannot  evade,  by 
putting  them  upon  a  coemployee,  has  contributed  to  the  in- 
jury, and  he  is  responsible. 

But  this  argument  in  favor  of  the  rulings  of  the  court  be- 
low in  regard  to  the  instructions  necessitates  the  reversal  of 
the  case  upon  another  ground.  The  learned  judge  of  the 
trial  court  evidently  disagreed  with  the  theory  of  the  case 
which  was  acted  upon  by  the  defendant,  and  exception  was 
taken  to  thirty-eight  rulings  made  against  the  defendant  in 
regard  to  the  admission  of  evidence.  Evidence  was  rejected 
which  tended  to  show  what  was  customary  among  stevedores 
in  San  Francisco  in  handling  such  lumber,  and  what  the 
respective  duties  were  of  the  workmen  who  were  engaged  in 
the  work — that  is,  what  was  required  of  each,  and  especially 
of  the  hatchman  and  others  engaged  in  lowering  the  freight. 

I  think  this  evidence  was  relevant  and  material.  It  tended 
to  show  what  care  was  taken  by  the  defendant  in  the  work, 
and  also  what  risks  the  plaintiff  assumed  by  the  employ- 
ment. Plaintiff's  own  testimony  shows  that  he  was  an  ex- 
perienced stevedore,  and  had  long  been  employed  as  such  at 
San  Francisco.  As  to  some  of  the  evidence  it  might,  per- 
haps, be  shown  that  it  was  immaterial  or  that  the  particular 

Digitized  by  VjOOQ IC 


636  McCray  V,  BuRB.  [125  Cal. 

ruling  was  not  hannful,  but  that  certainly  cannot  be  said  as 
to  all,  and  a  more  minute  discussion  could  not  be  useful. 

Th^  judgment  and  order  are  reversed  and  a  new  trial 
ordered. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[L.  A.  Ko.  481.    Department  Two.— September  6,  1809.] 

R.  H.  McCRAY,  Respondent,  v.  JOHN  BURR,  Sheriflf  of 
Los  Angeles  County,  Appellant. 

Ck)NTEBSION  OF  PeBSONAI.  PitOPEaTT— FINDINGS — ^DAMAGES — ^NkCESSABT 

Implication. — In  an  action  for  damages  for  the  conversion  of 
personal  property,  findings  in  favor  of  plaintifif's  ownership  and 
possession,  and  that  the  defendant  sheriff  took  the  property  and 
sold  the  same  as  alleged  in  the  complaint,  that  it  was  of  the  value  of 
seven  hundred  dollars,  and  that  by  virtue  of  the  levy  and  sale  said 
property  was  entirely  lost  to  the  plaintiff,  followed  by  a  conclusion 
of  law  that  plaintiff  is  entitled  to  recover  of  the  defendant  the  said 
sum  of  seven  hundred  dollars  with  interest,  though  informally 
drawn,  necessarily  imply  that  plaintiff  was  thereby  damaged  in  the 
amount  of  the  value  of  the  property,  and  are  sufficient  to  support 
the  judgment  without  an  express  finding  to  that  effect. 

Id. — FINDINO  OF  Probative  Facts. — ^Where  probative  facts  are  found 
from  which  the  court  can  declare  that  the  ultimate  facts  necessarily 
result,  the  finding  is  sufficient. 

Id.— Demand  Upon  Sheriff— Ownebship  of  Property— Cause  of 
Action. — ^The  demand  upon  the  sheriff  is  no  part  of  the  cause  of 
action  for  conversion  of  the  property,  but  is  a  mere  statutory  re- 
quirement for  the  benefit  of  the  sheriff;  and  it  is  not  necessary  that 
the  findings  should  secificially  show  that  plaintiff  was  a  owner 
of  and  entitled  to  the  property  at  the  time  of  such  demand. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jones  &  Weller,  and  McKinley  &  GraflF,  for  Appellant. 

Curtis  D.  Wilbur,  and  Murphey  &  Gottschalk,  for  Re- 
spondent. 
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McFARLAND,  J. — ^This  is  an  action  to  recover  damages 
for  the  alleged  conversion  of  certain  personal  property.  The 
case  was  tried  without  a  jury,  and  judgment  was  rendered 
for  plaintiff.  Defendant  appeals  from  the  judgment  upon 
the  judgment-roll  alone. 

It  was  averred  in  the  complaint  that  on  the  4th  of  April 
the  plaintiff  was  the  owner  of,  in  possession  of  and  entitled 
to  the  possession,  and  ever  since  has  been  the  owner  and  en- 
titled to  the  possession  of,  certain  described  personal  prop- 
erty consisting  of  horses,  wagons,  and  farming  implements ; 
that  on  the  said  fourth  day  of  April  the  defendant,  as  sheriff, 
levied  upon  and  took  possession  of  said  property  under  a 
writ  of  attachment  in  a  suit  against  one  S.  R.  McCray, 
brought  by  third  parties,  and  converted  the  same  to  his  own 
use ;  that  before  the  commencement  of  this  action,  to  wit,  on 
or  about  the  fourteenth  day  of  April,  the  plaintiff  demanded 
of  the  defendant  the  possession  of  the  said  property  in  ac- 
cordance with  the  statutory  provisions  upon  the  subject,  and 
that  the  defendant  refused  to  deliver  the  same  to  the  plaintiff ; 
that  the  value  of  the  property  was  about  nine  hundred  and 
seventy  dollars,  and  that  the  plaintiff  had  expended  large 
sums  of  money  in  pursuit  of  the  same ;  and  that  by  reason  of 
the  wrongful  taking,  detention,  and  conversion  of  the  prop- 
erty plaintiff  was  damaged  in  the  sum  of  fifteen  hundred  dol- 
lars, for  which  he  prays  judgment. 

The  main  contention  of  appellant  is,  that  the  findings  do 
not  support  the  judgment  because  there  is  no  finding  that 
plaintiff  was  damaged  in  any  amount  whatever.  No  doubt 
the  findings  could  have  been  more  full  and  specific,  but  we 
think  that  they  are  sufficient  to  support  the  judgment.  A 
great  many  embarrassing  questions  have  been  raised  in  this 
court  in  consequence  of  a  want  of  care  in  preparing  findings. 
It  seems  to  have  been  assumed  in  many  cases  that  when  the 
trial  court  had  announced  the  judgment  which  it  intended  to 
enter  the  case  was  over,  and  there  was  nothing  farther  for  the 
winning  side  to  look  to;  but  it  must  be  remembered  that 
under  our  code  findings  must  be  prepared  which  must  con- 
tain statements  of  facts  necessary  to  support  the  judgment. 
In  the  case  at  bar,  while  there  has  been  carelessness  in  the 
preparation  of  the  findings,  still  we  think  that  they  are  suf- 
ficient.   The  court  finds  that  on  the  said  fourth  day  of  April 
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the  plaintiff  was  the  owner  of  and  in  possession  of  the  prop- 
erty, and  that  it  was  of  the  value  of  seven  hundred  dollars; 
and  that  on  said  day  the  defendant  took  the  property  as  al- 
leged in  the  complaint  and  afterward  sold  the  same,  and  that 
by  virtue  of  the  levy  and  sale  "said  property  was  entirely  lost 
to  the  plaintiff."  And  as  a  conclusion  of  law  the  court  finds 
that  the  plaintiff  is  entitled  to  recover  of  the  defendant  the 
mid  sum  of  seven  hundred  dollars,  with  interest,  et  cetera. 
The  objection  to  the  finding  is,  that  the  court  does  not  ex- 
pressly say  that  the  plaintiff  was  thereby  damaged  in  the 
«jum  of  seven  hundred  dollars,  or  any  sum;  but  from  the 
facts  found  it  necessarily  follows  that  the  damage  accrued  to 
plaintiff.  "Where  probative  facts  are  found,  and  the  court 
can  declare  that  the  ultimate  facts  necessarily  result  from  the 
facts  which  are  found,  the  finding  is  sufficient."  (Alhambra 
etc.  Water  Co,  v,  Richardson,  72  Cal.  601.  See,  also,  Souter 
V.  Maguire,  78  Cal.  543 ;  Coveny  v.  Hale,  49  Cal.  552 ;  People 
V.  Hagar,  52  Cal.  1S9;  Osborne  v.  Clark,  60  Cal.  622.)  From 
the  facts  found  in  the  case  at  bar  it  necessarily  followed 
that  plaintiff  was  damaged  in  the  amount  of  the  value  of  the 
property.  Moreover,  the  court  finds  that  by  virtue  of  the 
other  facts  found  the  property  "was  entirely  lost  to  plaintiff;" 
and  while  this  language  is  not  very  good  legal  literature,  yet 
it  sufficiently  includes  the  fact  of  damage. 

The  findings  are  not  deficient  because  the  court  did  not 
find  that  on  the  fourteenth  day  of  April,  when  plaintiff  made 
his  demand  upon  the  sheriff,  the  plaintiff  was  then  the 
owner  of  and  entitled  to  the  property.  The  cause  of  action 
was  the  taking  of  the  property  on  the  fourth  of  April;  de- 
manding its  return  was  a  mere  statutory  requirement  for  the 
benefit  of  the  sheriff.  We  see  no  other  points  necessary  to  be 
noticed.  The  claim  of  respondent  that  damages  should  be 
imposed  for  a  frivolous  appeal  cannot  be  allowed;  the  re- 
spondent under  the  circumstances,  should  be  satisfied  with 
an  affirmance  of  the  judgment. 

The  judgment  appealed  from  is  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 
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L.  C.  McKEEBY,  Appellant,  v.  CITY  OF  LOS  ANGELES, 

Defendant. 

OFunifG  cur  Stboet — Awabd  or  Damages  to  Estate  or  Dbcbdent — 
Void  Deed  or  Administ&atob. — ^Upon  the  opening  of  at  street  by  a 
city,  and  the  award  of  damages  therefor  to  the  estate  of  a  deceased 
person,  a  deed  to  the  city  by  the  administrator  of  the  land  of  the 
estate  taken  by  the  city  for  the  street,  executed  without  an  order  of 
court  authorizing  it,  is  void. 

Id. — ^UsK  or  Damages  roB  Bekeett  of  Estate — Consent  of  Heib — 
Action  bt  Gbantee. — ^Where  the  damages  awarded  to  the  estate 
were  paid  to  the  administrator  and  used  for  the  benefit  of  the  es- 
tate, which  was  settled  with  the  full  consent  of  the  sole  heir,  after 
knowledge  of  all  the  facts,  his  grantee,  with  like  knowledge,  cannot 
maintain  an  action  to  recover  the  damages  a  second  time  from  the 
.     city. 

Id. — ^AonoN  fob  Damages — ^Title  not  Involved. — In  an  action  by  the 
grantee  of  an  heir  to  recover  damages  for  the  taking  of  land  of  the 
estate  by  the  city,  under  a  void  deed  of  the  administrator,  the  title 
to  the  land,  or  the  right  of  the  city  to  retain  possession  of  it  as 
against  the  heir,  is  not  involved. 

Id. — PbssEssioN  and  Payment  by  City  undeb  Mistake  of  Law — ^Tbes* 
PASS — ^Duty  of  Administbatob  to  Collect  Damages. — The  taking 
of  possession  of  the  street  by  the  city  and  the  payment  of  the  dam- 
ages, under  a  mistake  of  law  as  to  the  unauthorized  deed  of  the  ad- 
ministrator, has  no  other  effect  upon  the  claim  for  damages  than  if 
the  city  had  taken  possession  by  trespass,  without  the  knowledge 
or  consent  of  the  administrator ;  and  the  claim  for  damages  being  an 
asset  of  the  estate,  it  was  the  duty  of  the  administrator  to  collect 
the  damages  for  its  benefit. 

Id. — Statutes  as  to  Sales  of  Land  Inafpucable. — The  statutes  relat- 
ing to  sales  of  land  by  an  administrator,  compliance  with  which  is 
essential  to  a  valid  sale,  have  no  application  to  claims  for  damages 
accruing  to  tne  estate  by  reason  of  acts  of  trespass  upon  the  land. 

Id. — ^Effect  of  Distbibution  to  Heib. — The  heir  having  consented  to  the 
settlement  of  the  estate  with  the  claim  for  damages  included  therein 
by  the  administrator  to  his  knowledge  for  the  benefit  of  the  estate, 
took  the  estate  on  distribution  freed  from  any  claim  against  the 
city  on  account  of  the  damage  to  the  land  taken  for  the  street;  and 
his  grantee  stands  in  his  shoes  in  relation  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
trial.    Walter  Van  Dyke,  Judge. 
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The  facts  are  stated  in  the  opinion. 

McKeeby  &  Whitney,  and  H.  H.  Appel,  for  Appellant 

The  deed  of  the  administrator,  not  having  been  made  pur- 
suant to  law,  was  a  void  act.  (Gregory  v.  McPherson,  13 
Cal.  562,  576,  577;  Townsend  v.  Gordon,  19  Cal.  189,  208; 
Pry  or  v.  Downey,  50  Cal.  388;  19  Am.  Rep.  656;  Hill  v. 
Den,  54  Cal.  6;  85  Cal.  390;  20  Am.  St.  Rep.  232;  NowUr 
V,  Coit,  1  Ohio,  519;  13  Am.  Dec.  640;  Bloom  v.  Burdick, 
1  Hill,  130;  37  Am.  Dec.  299,  307.)  The  title  to  the  land 
was  vested  in  the  heirs,  subject  to  administration  (Civ.  Code, 
sec.  1384),  and  the  city  could  not  acquire  the  title  by  deal- 
ing with  the  administrator  alone.  (Finlayson's  Street  Laws, 
262.)  The  payment  under  a  mistake  of  law^  to  the  adminis- 
trator was  voluntary.  (Hurd  v.  Hall,  12  Wis.  124;  Bruma- 
gim  V.  TilUnghast,  18  Cal.  271;  79  Am.  Dec.  176),  and 
could  neither  be  recovered  back  nor  offset  against  the  claim 
of  the  heir  or  his  grantee.  (Cornell  v.  Smith,  6  N.  W.  Rep. 
400-461.)  There  is  no  ground  for  an  estoppel  in  pais 
against  the  heir.  (Hill  v.  Den,  54  Cal.  6,  23;  85  Cal.  390, 
400;  20  Am.  St.  Rep.  232;  Dorlarque  v.  Cress,  71  111.  380.) 
A  void  estate  cannot  be  satisfied.  (Freeman  on  Void  Judi- 
cial Sales,  sec.  48.)  The  action  is  warranted  by  the  decisions 
of  this  court.  (Reardon  v,  San  Francisco,  68  Cal.  492;  56 
Am.  Rep.  109;  Bieglow  v.  Los  Angeles,  85  Cal.  614;  Tyler 
V.  Tehama  Co.,  109  Cal.  619.) 

W.  E.  Dunn,  for  Respondent. 

Plaintiff  stands  in  the  shoes  of  his  grantor,  and  is  bound 
by  the  same  estoppel.  (Ions  v.  Harbison,  112  Cal.  261.) 
The  heir  consented  to  the  settlement  of  the  claim  for  dam- 
ages as  part  of  the  estate,  and  is  not  wronged  by  it.  (Civ. 
Code,  sec.  3515.)  The  heir  and  the  plaintiff  are  bound  by 
an  estoppel  in  pais,  (Carpy  v,  Dowdell,  115  Cal.  680;  ScoH 
V,  Jackson,  89  Cal.  258.)  The  land  was  taken  by  the  city, 
and  the  award  of  damages  was  properly  collected  by  the  ad- 
ministrator. 

CHIPMAN,  C. — Action  for  damages.  The  court  found 
the  following  facts:  Under  the  provisions  of  the  act  of 
March  6,  1889  (Stats.  1889,  p.  70),  for  laying  out,  opening, 
and  extending  any  street  et  cetera,  and  to  condemn  and  ac- 
quire any  land  necessary  or  convenient  for  that  purpose, 
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the  city  council  of  the  city  of  Los  Angeles  took  all  the  steps 
required  by  the  statute  to  assess  llic  benefits  and  damages 
for  the  opening  of  Castelar  street  into  Bellevue  avenue ;  the 
report  of  the  commissioners  was  confirmed  and  adopted 
May  7,  1894,  and  among  other  pieces  of  property  described 
in  the  ordinance  of  intention  and  in  the  report  as  land  to 
be  taken  for  said  opening  of  said  street  was  a  portion  of  lot 
24  in  block  H  of  the  Port  Hill  tract,  reported  as  belonging, 
and  which  did  belong  to  the  estate  of  Mary  Martin,  de- 
ceased, and  the  sum  of  six  hundred  and  twenty  dollars  was 
fixed  and  allowed  as  the  value  of  said  portion  of  said  lot; 
D.  W.  Field,  public  administrator,  was  the  administrator 
of  said  estate  at  the  time  and  so  continued  until  after  March 
12,  1893;  on  February  15,  1895,  the  street  commissioners, 
by  warrant  drawn  on  the  funds  of  the  treasury  of  said  city 
to  the  account  of  said  improvement,  paid  to  said  Field  the 
sum  of  six  hundred  and  twenty  dollars,  as  administrator  of 
said  estate,  and  on  that  day  he  executed,  as  such  adminis- 
trator, to  the  city  a  deed  conveying  said  portion  of  said  lot 
and  delivered  the  same  to  the  commissioners;  one  Samuel 
Earl  was  the  sole  heir  of  deceased,  and  as  such  succeeded 
to  all  the  property  of  the  estate  subject  to  all  just  debts  of 
deceased  and  costs  and  expenses  of  administration ;  said  sum 
so  paid  to  said  Field  was  used  by  him  and  applied  "in  pay- 
ment of  claims  against  said  estate  of  Mary  Martin,  deceased, 
and  costs  of  administration,  duly  allowed,  and  that  in  his 
final  account  as  such  administrator  said  Field  fully  ac- 
counted for  the  same  as  money  received  *for  improving 
streets,'  and  that  on  the  settlement  of  said  final  account  it 
appeared  that  said  estate  was  indebted  in  the  sum  of  seven 
hundred  and  ten  dollars,  and  that  the  further  sum  of  ninety 
dollars,  in  addition  to  said  sum  of  six  hundred  and  twenty 
dollars,  was  required  to  pay  off  and  discharge  the  debts  and 
expenses  of  administration  in  order  to  close  up  said  estate; 
that  said  sum  of  ninety  dollars  was  advanced  by  said  heir, 
Samuel  Earl,  and  said  account  settled  and  allowed;  that 
said  Earl  was  represented  on  the  hearing  of  settlement  of 
said  final  account  by  his  attorneys  (one  of  whom  is  the 
plaintiff  in  this  action),  and  that  no  exceptions  or  objections 
to  said  final  account  were  made";  a  decree  of  distribution 
was  thereafter  entered  whereby  the  whole  of  said  lot  was 
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distributed  to  said  Earl,  who  thereafter  made  his  deed  of  con- 
veyance to  plaintiff,  who  "knew  that  said  commissioners  had 
paid  said  sum  of  six  hundred  and  twenty  dollars  to  said 
Field,  and  that  said  Field  had  executed  and  delivered  said 
deed  to  said  city,  and  that  said  Field  had  paid  and  applied 
said  sum  of  six  hundred  and  twenty  dollars  in  satisfaction 
of  legal  and  duly  allowed  claims  against  the  estate  of  said 
Mary  Martin,  deceased";  "the  value  of  the  strip  of  land 
hereinbefore  described  and  the  damages  to  the  remaining 

portion  of  said  lot does  not  exceed  in  the  aggregate 

the  sum  of  six  hundred  and  twenty  dollars."  As  conclusions 
of  law  the  court  found  that  the  plaintiflf  should  recover 
nothing  by  his  action,  and  that  defendant  should  recover 
its  costs.  Judgment  was  accordingly  entered,  from  which 
and  from  an  order  denying  motion  for  a  new  trial  plaintiff 
appeals. 

It  is  admitted  that  the  administrator  took  no  proceedings 
in  the  probate  court  to  sell  the  property  to  the  city,  and 
obtained  no  order  to  convey  it.  All  parties  agree  that  hi? 
deed  was  without  authority  and  is  void.  The  evidence  shows 
that  Earl,  the  sole  heir  of  deceased,  plaintiff's  grantor,  had 
knowledge  of  the  conveyance  by  the  administrator  and  the 
purpose  for  which  it  was  given;  he  had  knowledge  that  the 
consideration  paid  was  used  by  the  administrator  in  paying 
debts  and  expenses  of  administration,  and  his  attorney,  the 
present  plaintiff,  was  in  court  at  the  time  the  final  account 
was  heard  as  EarFs  representative,  and  he  examined  the 
items  of  the  account.  Plaintiff  testified:  "We  looked  at 
the  account  and  had  no  objection  to  it.  We  wanted  to  see 
what  part  of  the  six  hundred  and  twenty  dollars  was  paid.'' 
When  asked  to  what  extent  he  represented  Earl  he  said: 
"to  the  extent  I  have  stated.  We  simply  said  that  we  had 
no  objection  to  that  account.  The  court  asked  if  we  had 
looked  at  this  account,  and  we  said  yes,  and  that  we  had  no 
objection."  And,  again,  he  said  he  "consented  that  this  ac- 
count be  allowed."  The  account  shows  receipts,  including 
an  item  of  six  hundred  and  twenty  dollars  "cash  received 
Los  Angeles  city  damages  to  Reid  lot  for  improving  street," 
two  thousand  and  twenty-two  dollars  and  eighty  cents,  and 
disbursements  two  thousand  and  four  dollars.  There  was  a 
report  accompanying  the  account  explaining  this  item  of 
six  hundred  and  twenty  dollars,  and  showing  a  balance  of 
eighteen  dollars  and  eighty  cents.    The  account  was  settled 
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as  rendered,  and  EarUs  attorneys  advanced  for  Earl  to  the 
administrator  sufficient  (ninety  dollars  as  shown  by  the  re- 
port) to  enable  the  estate  to  be  closed  and  the  property  dis- 
tributed. Subsequently,  with  full  knowledge  of  all  the  facts, 
plaintiff  took  his  deed  from  Earl  (including  an  assignment 
of  any  claim  he  had  for  damages),  presented  the  claim  to 
the  city  authorities  for  damages,  which  being  refused  he 
thereupon  brought  this  suit. 

So  far  as  we  can  see,  it  is  a  simple  action  for  damages 
done  by  the  city  under  a  deed  which  it  is  conceded  has  no 
validity.  The  right  of  the  city  to  retain  the  possession  of 
the  land  is  not  involved. 

The  city  was  a  trespasser,  and  as  such  became  liable  in 
damages.  It  paid  in  full,  however,  all  the  court  found  that 
the  land  was  injured,  and  the  only  question  is  whether  it 
should  pay  a  second  time. 

Appellant's  position  is,  that  the  payment  by  the  city  was 
under  a  mistake  of  law,  and  was  a  voluntary  payment  to  the 
administrator  and  cannot  be  recovered  from  him  nor  from 
one  to  whose  benefit  he  applied  it,  by  way  of  counterclaim 
or  set  off;  that  there  is  no  ground  for  estoppel  in  the  case 
against  the  heir  or  his  grantee,  and  there  is  no  right  of  sub- 
rogation; that  the  decree  of  distribution,  until  set  aside,  is 
a  complete  estoppel  of  record  against  the  city. 

Whatever  may  be  the  law  in  this  state  as  to  the  title  to  the 
land  and  the  right  of  the  city  to  withold  possession  from 
plaintiff — questions  not  now  involved^we  think  the  plain- 
est principles  of  equity  and  good  conscience  should  prevent 
plaintiff  from  recovering  damages  after  having  once  had  the 
benefit  of  full  payment.  When  the  land  was  damaged  it 
was  part  of  the  estate ;  the  city  became  at  once  liable  to  the 
estate,  but  we  cannot  see  that  because  the  liability  arose 
through  mistake  of  law  and  through  the  unauthorized  act 
of  the  administrator,  the  claim  for  damage  would  be  differ- 
ent from  a  claim  which  would  have  arisen  if  the  city  had 
proceeded  without  the  knowledge  or  consent  of  the  admin- 
istrator; the  claim  became  an  asset  of  the  estate,  and  it  was 
the  duty  of  the  administrator  to  collect  it,  and  he  did  so,  as 
the  representative  of  the  heir,  and  accounted  for  the  money 
to  the  estate,  and  used  it  to  pay  debts  and  charges  fQr  which 
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the  land  in  question  wa^  liable,  and  which  had  to  be  paid 
before  complete  title  could  pass  by  distribution  to  plaintiff's 
grantor.  Conceding  that,  if  this  were  an  action  to  quiet 
title  or  to  recover  possession  of  the  land,  defendant  would 
not  be  subrogated  to  the  rights  of  creditors,  and  would  not 
be  entitled  to  the  repayment  of  the  money  it  paid  out  before 
plaintiff  could  recover,  and  also  conceding  that  in  such  an 
action  plaintiff  would  not  be  estopped  because  he  had  in- 
directly received  the  benefit  of  the  sale,  it  seems  to  us  that  the 
principles  upon  which  the  court  might  hold  with  plaintiff 
do  not  apply.  The  statutes  relatmg  to  sales  of  land  by  an  ad- 
ministrator, compliance  with  which  is  essential  to  a  valid 
sale,  have  no  reference  to  claims  accruing  to  the  estate  by 
reason  of  acts  of  trespass  upon  the  land.  There  is  no  pre- 
tense of  fraud  in  the  permission  given  by  the  administrator 
to  the  defendant  to  take  possession  of  the  land.  The  most 
that  can  be  said  is,  that  he  unlawfully  permitted  injury  to 
property  in  his  care  and  custody  as  trustee  of  the  estate  and 
of  the  heir  at  law.  But  when  that  injury  was  fully  compen- 
sated, and  the  estate  and  the  heir  received  the  full  ben  fit  of 
the  compensation,  and  the  heir  consented  to  the  settlement  of 
the  final  account,  including  this  item  of  damage  to  his  prop- 
erty, he  took  the  land  on  distribution  freed  from  any  claim 
against  defendant  on  account  of  this  damage.  The  admin- 
istrator, as  the  representative  of  the  heir,  had  a  right  as  such 
to  accept  payment  for  the  damage,  subject  to  the  approval 
of  the  court;  he  had  this  approval  when  his  account  wiis  set- 
tled and  allowed,  and,  as  the  heir  consented  to  the  allowance 
of  the  account,  we  cannot  see  why  his  grantee,  who  stands  in 
his  shoes,  should  be  heard  to  complain. 
We  advise  that  the  judgment  and  order  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  aflirnied. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[8  .F.  No.  787.    Department  One,— September  6,  1899.] 

ADAM  BROWN,  Respondent,  v.  CHARLOTTE  D.  ROUSE, 

Appellant. 

Husband  and  Witb — ^Agknot — Unauthorized  Loan — ^Ratifigation 
— Findings  Against  Evidence — Decision  upon  Fobiceb  Appeal. — ^The 
findings  in  this  ease  as  to  the  ratification  by  a  wife  of  the  unauthor- 
ized act  of  her  husband  in  borrowing  money,  which  was  obtained  up- 
on a  note  and  mortgage  executed  by  him  without  authority  as  her  at- 
torney-in-fact, held  not  sustained  by  evidence  not  differing  in  legal 
effect  from  that  appearing  upon  a  former  appeal  (104  Cal.  672), 
which  was  held  insufficient  to  establish  a  ratification  of  the  loan,  for 
want  of  knowledge  by  the  wife  of  her  rights,  and  for  want  of  re- 
ception by  her  of  the  benefit  of  the  loan,  except  as  to  part  thereof 
paid  to  release  a  mortgage  upon  her  property. 

Id. — Release  op  Pbiob  Mortgage  op  Wife's  Property — Unauthorized 
Second  Mortgage — ^Voluntaby  Payment — ^Mistake  op  Law — Sub- 
rogation.— ^A  stranger  to  a  prior  mortgage  of  the  wife's  property 
who  voluntarily  advanced  money  upon  an  unauthorized  second  mort- 
gage thereupon  executed  by  the  husband  assuming  to  act  under  a 
power  of  attorney  from  the  wife,  which  did  not  authorize  the  loan  or 
the  mortgage,  and  who  voluntarily  caused  part  of  the  money  ad- 
vanced to  be  paid  to  release  and  discharge  the  prior  mortgage,  for  his 
own  supposed  security,  acting  under  a  mistake  of  law,  with  knowl- 
edge of  all  the  facts,  cannot,  upon  the  declaring  of  the  second  mort- 
gage invalid,  be  subrogated  to  the  rights  of  the  prior  mortgagee  as 
to  the  money  so  voluntarily  paid. 

Id. — Subrogation  not  Allowed  in  Favob  of  Volunteeb. — Subrogation 
will  not  be  decreed  in  favor  of  a  mere  volunteer  who,  without  any 
duty,  pays  the  debt  of  another.  It  will  not  arise  in  favor  of  a 
stranger;  but  only  in  favor  of  a  party  who  on  some  sort  of  com- 
pulsion discharges  a  demand  against  a  common  debtor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  denying  a  new  trial.  John 
Reynolds,  Judge. 

The  facts  are  stated  in  the  opinion  rendered  upon  this 
appeal,  and  in  those  rendered  by  the  court  upon  former 
appeals,  93  Cal.  237,  and  104  Cal.  672. 

John  H.  Durst,  for  Appellant.  ,,,.e..v  Google 
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The  evidence  being  substantially  the  same,  the  ruling  on 
the  former  appeal  is  the  law  of  the  case.  (Oould  v.  Adavas, 
108  Cal.  365;  Mills  v.  Home  Ben.  etc.  Assn.,  105  Cal.  232; 
Brusie  v.  Gates,  96  Cal.  265;  Castagnino  v.  BaUetta,  82  Cal. 
250,  260;  Sharon  v.  Sharon,  79  Cal.  633,  687;  Reclamation 
Dist  No.  S  V.  Goldm^in,  65  Cal.  636;  Jaffe  v.  Skae,  48  Cal. 
540;  Benson  v.  Shotwell,  103  Cal.  163, 165;  People  v.  HoUa- 
day,  93  Cal.  241 ;  27  Am.  St.  Rep.  186.)  The  cause  of  action 
for  money  loaned  was  barred  when  the  amended  complaint 
was  filed.  {Morton  v.  Bartning,  68  Cal.  306;  Anderson  v. 
Mayers,  50  Cal.  525 ;  Meeks  v.  Southern  Pojc.  Ry.  Go,,  61  Cal. 
149 ;  Atkinson  v.  Amador  etc.  Canal  Co.,  53  Cal.  102.)  The 
plaintiff  is  not  entitled  to  subrogation.  {Guy  v.  Du  Uprey, 
16  Cal.  196;  76  Am.  Dec.  518;  Campbell  v.  Foster  Home 
Assn.,  163  Pa.  St.  609;  43  Am.  St.  Rep.  818.) 

W.  C.  Kennedy,  for  Respondent. 

The  statute  of  limitations  does  not  apply,  as  no  new  cause 
of  action  was  set  up.  {Boston  v.  O'Reilly,  63  Cal.  308 ;  Cox 
V.  McLaughlin,  76  Cal.  60;  9  Am.  St.  Rep.  164;  Castagnino 
V.  BaUetta,  82  Cal.  250;  White  v.  Soto,  82  Cal.  657;  Reding- 
ton  V.  Cornwell,  90  Cal.  62.)  At  most  the  evidence  is  con- 
flicting, and  the  court  will  not  disturb  the  decision  of  the 
court  below.  (Hayne  on  New  Trial  and  Appeal,  sec.  288; 
Lick  V.  Madden,  36  Cal.  213 ;  95  Am.  Dec.  195 ;  McKeever  v. 
Market  Street  R.  R.  Co.,  59  Cal.  300;  McDermott  v.  San 
Francisco  etc.  R.  R.  Co.,  68  Cal.  34.)  The  decision  of  the 
court  upon  a  question  of  fact  does  not  become  the  law  of  the 
case.  {Mattingley  v.  Pennie,  105  Cal.  515;  45  Am.  St.  Rep. 
87;  Wallace  v.  Sisson,  114  Cal.  44.)  The  finding  that  the 
loan  was  ratified  is  sufficient  to  sustain  the  judgment. 
(Brown  v.  Rouse,  93  Cal.  240.)  Under  the  evidence  and 
findings  in  this  case,  plaintiff  is  entitled  to  be  subrogated  to 
the  mortgagee,  Davis.  {Dillon  v.  Byrne,  5  Cal.  455 ;  Blrrel 
V.  Schie,  9  Cal.  104;  Carr  v.  Caldwell,  10  Cal.  380;  70  Am. 
Dec.  740;  Swift  v.  Kraemer,  13  Cal.  530;  73  Am.  Dec.  603; 
Tolm^n  v.  Smith,  85  Cal.  290 ;  Lockwood  v.  Marsh,  3  Nev. 
138.)  And  for  attorney's  fees  as  well.  {Levy  v.  Martin,  48 
Wis.  199.)  The  defendant  ratified  and  confirmed  the  note 
as  fully  as  if  she  had  made  it.  (1  Am.  &  Eng.  Ency.  of  Law, 
420;  Wharton  on  Agency,  sees.  68,  75,  89,  92,  174,  478.) 
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The  reception  of  the  money  by  defendant  as  hers,  in  her  hns^ 
band's  hands,  and  her  payment  of  the  interest  on  the  note, 
with  full  knowledge  of  the  facts,  made  the  note  her  note  and 
debt.  (Raccouillat  v.  Sansevain,  32  Cal.  376;  Frink  v.  Roe, 
70  Cal.  311.)  Retaining  the  proceeds  of  an  unauthorized 
loan,  after  knowledge  of  the  facts,  ratifies  the  loan.  ( Wallace 
V.  Lawyer,  90  Ind.  499;  McDowell  v.  UcKenzie,  65  Ga.  630; 
Smith  V.  Tracy,  36  N.  Y.  79;  authorities  cited  in  1  Am.  & 
Eng.  Ency.  of  Law,  437,  note  1.)  Having  so  ratified,  prin- 
cipal can  no  longer  deny  agent's  authority.  (BeaU  v.  Jan- 
nary,  62  Mo.  434;  Perkins  v.  Boothby,  71  Me.  91;  Clark  v. 
Van  Riemsdyk,  9  Cranch  (U.  S.),  153;  Parish  v.  Reeve,  63 
Wis.  315;  Silverman  v.  Bush,  16  111.  App.  437.)  When  the 
unauthorized  act  is  done  in  the  execution  of  a  power  and  in 
excess  or  misuse  of  the  authority  given,  ratification  is  more 
readily  impUed  from  slight  acts  of  confirmation.  {Harrod 
V.  McDaniels,  126  Mass.  415 ;  Myres  v.  Mutual  Ins.  Co.,  32 
Hun,  321;  State  v.  McCauley,  15  Cal.  450;  Jones  v.  Marks, 
47  Cal.  247;  Ayers  v.  Palmer,  57  Cal.  309.)  When  A  signs 
a  note  as  agent  of  B — though  without  authority — and  B, 
knowing  the  fact,  promises  to  pay  the  note,  though  without 
new  consideration,  this  ratifies  the  act.  (Wharton  on 
Agency,  sec.  88;  Long  v.  Colbum,  11  Mass.  97;  6  Am.  Dec. 
160;  Commercial  Bank  v.  Warren,  15  N.  Y.  577;  Ward  v. 
Williams,  26  111.  447 ;  79  Am.  Dec.  385;  1  Am.  &  Eng.  Ency. 
of  Law,  438,  note.) 

CHIPMAN,  C— This  is  the  third  appeal  of  the  case. 
Originally,  the  action  was  to  foreclose  a  mortgage  executed  by 
one  German  M.  Rouse,  under  power  of  attorney,  in  the  name 
of  defendant,  who  was  then  his  wife.  At  the  first  trial  the 
court  below  held  the  note  and  mortgage  to  have  been  given 
without  authority,  but  entered  a  personal  judgment  against 
defendant  for  $1,271  and  costs  On  appeal,  this  judgment 
was  reversed  as  outside  the  issues.  {Brown  v  Rouse,  93  Cal. 
237.)  At  the  second  trial  plaintifif  amended  his  complaint, 
alleging  a  loan  of  $1,200  on  November  18, 1887,  and  its  non- 
payment. Plaintiff  had  a  personal  judgment  for  $1,510.68 
and  costs,  on  the  theory  that  defendant  had  ratified  the  loan. 
On  the  second  appeal  the  judgment  was  reversed,  on  the 
ground  that  the  evidence  failed  to  establish  ratification. 
{Brovm  v.  Rouse,  104  Cal.  672.)    Defendant  had  previously 
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given  a  mortgage  on  the  land  to  one  Davis,  which  had  been 
overdue  for  three  years  and  a  half  at  the  time  of  this  alleged 
loan.  In  the  opinion  reversing  the  second  judgment  the 
court  said:  "As  to  the  $481.65  which  went  to  satisfy  the 
Davis  mortgage,  it  would  certainly  be  proper  and  just  for 
appellant  to  pay  it;  and  it  is  stated  in  appellant's  brief  that 
she  is  willing  to  pay  it.  .  .  ".  ,  Perhafw,  under  appropriate 
pleadings  and  findings,  plaintiflF  could  recover  for  the  amount 
of  money  that  went  to  satisfy  the  said  prior  mortgage."  The 
third  trial  was  upon  an  amendment  of  the  complaint,  by 
which  it  was  alleged  that  defendant,  through  her  husband, 
procured  plaintiff,  as  agent,  to  pay,  and  he  did  pay  and  sat- 
isfy, the  Davis  mortgage,  amounting  to  $580,  in  full  dis- 
charge thereof,  and  that  Davis  released  the  same  at  defend- 
ant's request  acting  through  her  said  agent ;  that  she  had  full 
knowledge  of  these  facts,  and  thereupon  ratified  and  con- 
firmed said  release  and  discharge  of  said  mortgage,  and  all 
the  acts  of  her  said  agent.  Rouse,  and  said  sum  of  $580 
forms  a  part  of  the  consideration  alleged  to  have  been  created 
by  the  said  loan  of  $1,200  on  November  18, 1887.  The  court 
found  the  facts  substantially  as  alleged  in  the  complaint,  and 
that  the  amount  paid  to  Davis  was  $481.65.  The  court  also 
found  that  defendant  had  knowledge  of  all  said  facts,  "and 
thereupon  expressly  ratified  ana  confirmed  said  payment  and 
release  of  said  mortgage,  and  ail  of  said  acts  of  said  agent, 
G.  M.  Rouse." 

As  to  the  loan  of  $1,200,  the  court  found  that  defendant's 
husband,  assuming  to  act  as  agent  and  attorney  in  fact,  and 
in  pursuance  of  said  power  of  attorney,  borrowed  from  plain- 
tiff and  said  plaintiff  loaned  to  defendant  the  sum  of  $1,198, 
and  gave  therefor  to  said  plaintiff  a  promissory  note  executed 
by  said  German  M.  Rouse,  in  the  name  of  said  Charlotte  D. 
Rouse,  for  $1,200,  which  remains  unpaid  except  the  said  sum 
of  $481.65,  and  that  defendant  "did  receive  by  her  said  hus- 
band, and  as  her  agent,  the  residue  of  said  $1,198.  .  .  .  Sub- 
sequently to  said  eighteenth  day  of  November,  1887,  and 
from  time  to  time,  she  ratified  and  confirmed  the  loan  made 
by  Brown  by  letters  instructing  the  payment  of  interest  on 
said  loan  after  being  fully  informed  and  having  specific  and 
complete  knowledge  of  said  loan  and  all  the  circumstances 
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thereof."  These  interest  payments  were  $54  on  May  19, 1888; 
and  $54  in  November  23,  1888,  being  semi-annual  install- 
ments at  nine  per  cent.  It  is  further  found  that  when  the 
money  was  borrowed  defendant  and  her  husband  resided  in 
the  territory  of  Washington ;  that  soon  after  the  loan  her  hus- 
band returned  to  their  then  home,  "taking  with  him  the  bal- 
ance of  said  money,  to  wit,  $716.35;  that  he  then  reported  to 
his  said  wife  that  he  had  borrowed  the  money  in  her  name, 
and  had  used  the  sum  of  $481.65  to  pay  off  said  mortgage, 
and  that  he  had  the  balance  with  him.  And  that  she,  know- 
ing that  he  had  said  money,  did  not  request  him  to  pay  it  to 
her,  but  allowed  him  to  use  the  same  as  he  saw  fit,  believing 
at  the  time  that  she  was  liable  therefor.  That  thereafter  she 
ratified  and  confirmed  the  acts  ol  her  said  husband  in  procur- 
ing said  sum  of  $1,198  from  the  plaintiff.''  Judgment  was 
accordingly  entered  in  favor  of  plaintiff  for  $1,729.37  and 
costs.  Defendant  claims  that  the  evidence  does  not  support 
these  findings  nor  the  decision,  and  that  the  decision  is 
against  law,  and  appeals  from  the  judgment  and  from  the 
order  denying  her  moton  for  a  new  trial. 

So  far  as  the  alleged  ratification  of  the  loan  is  concerned, 
the  case  is  in  no  particular  strengthened  by  any  new  evidence. 
Plaintiff  added  to  his  testimony  given  at  the  second  trial  the 
following  as  to  the  loan  to  Mrs.  Rouse:  "She  got  the  full 
benefit  of  it."  He  had  no  personal  knowledge  of  the  fact; 
he  never  saw  her,  and  at  the  time  defendant's  husband  bor- 
rowed the  money  she  was  in  Washington  Territory  and  he 
was  in  Califorhia.  His  statement  has  no  probative  value. 
Added  to  the  former  evidence  are  certain  letters — one  from 
Mrs.  Rouse  to  Rucker  &  Son,  her  then  agents  in  San  Jose, 
dated  July  21, 1887,  relating  to  the  management  of  the  prop- 
erty, and  stating  her  desire  to  sell  at  a  price  not  less  than 
$2,000,  and  refers  to  the  mortgage  then  on  the  place ;  a  letter 
also  dated  October  27,  1887,  from  Rucker  &  Son  to  J.  II. 
Durst  of  San  Francisco,  defendant's  nephew,  calling  atten- 
tion to  an  offer  they  had  for  the  property,  to  which  Durst 
replies  October  28th,  stating  that  he  has  not  heard  from  Mrs. 
Rouse  lately,  and  must  refer  the  matter  to  her.  These  were 
all  written  before  the  alleged  loan  and  seem  to  have  no  rela- 
tion to  it,  and  certainly  cast  no  light  upon  the  alleged  ratifi- 
cation of  the  loan  subsequently  made.     The  evidence  as  U) 
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ratification  stands  precisely  where  it  did  when  the  case  was 
last  here,  and  we  discover  no  reason  for  changing  the  opinion 
then  expressed  upon  the  point. 

Upon  substantially  the  sanie  evidence  as  now  here  the  trial 
court  at  the  second  trial  found,  as  conclusion  of  law,  that 
plaintiff  was  not  entitled  to  be  subrogated  to  the  Davis  mort- 
gage, but  was  entitled  to  recover  the  amount  of  the  loan  on 
the  ground  of  ratification.  The  court  at  the  last  trial  made 
no  finding  as  to  the  right  of  plaintiff  to  be  subrogated  to  the 
Davis  mortgage,  but  found  that  plaintiff  was  entitled  to  re- 
cover the  amount  of  the  loan  with  interest  at  seven  per  cent 
from  November  18,  1887. 

Plaintiff,  however,  urges  his  right  to  be  subrogated  to  the 
Davis  mortgage,  and  he  prays  that  this  may  be  done;  but  he 
does  not  ask  that  he  be  treated  as  the  equitable  assignee  of 
the  Davis  mortgage,  and  that  it  be  foreclosed  for  his  benefit, 
the  property  sold  and  its  proceeds  applied  to  the  payment  of 
his  claim  to  the  amount  of  the  Davis  mortgage.  Subrogation 
is  the  substitution  of  another  person  in  the  place  of  a  cred- 
itor, the  substituted  party  suo<eeaing  to  the  rights  of  the  cred- 
itor in  relation  to  the  debt.  The  substitute  is  put  in  all  re- 
spects in  the  place  of  the  party  to  whose  right  he  is  subro- 
gated. (Sheldon  on  Subrogation,  sec.  1.)  The  Davis  note 
was  dated  January  1, 1884,  and  was  due  tw^elve  months  after 
its  date.  The  statute  of  limitations  barred  foreclosure  after 
January  1,  1889.  There  is  evidence  tending  to  show  that 
this  action  was  not  brought  until  after  January  1,  1889,  and 
after  the  Davis  note  and  mortgage  were  barfed  by  the  stat- 
ute; and  defendant  has  pleaded  the  statute.  It  is  not  nec- 
essary to  pass  upon  the  question  oi  limitation. 

The  right  of  subrogation  in  this  case  rests  upon  the  undis- 
puted facts  that  plaintiff's  mortgage  was  made  without  de- 
fendant's authority,  and  we  have  held  that  it  was  not  after- 
ward ratified;  it  therefore  is  a  nullity  as  to  defendant;  when 
plaintiff  made  the  loan  to  Rouse,  the  two  went  together  with 
Davis  to  the  recorder's  office;  out  of  the  money  loaned  the 
Davis  mortgage  was  paid,  and  it  was  thereupon  satisfied  of 
record,  and  the  plaintiff's  mortgage  was  then  recorded;  plain- 
tiff had  previously  caused  the  record  to  be  searched ;  he  testi- 
fied: "Being  told  by  Mr  Bailey  that  the  title  was  all  right, 
and  that  the  power  of  attorney  was  all  right-and  of  record, 
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and  appeared  in  the  abstract,  I  made  the  loan  in  good  faith 
upon  the  property  and  under  the  circumstances  I  have 
stated."  He  did  not  take  an  assignment  of  the  Davis  mort- 
gage, but  paid  the  debt  secured  by  it  and  had  it  canceled. 
There  was  no  mistake  of  fact,  for  he  had  knowledge  of  the 
authority  under  which  Rouse  was  acting;  his  mistake  was 
one  of  law.  No  question  of  fraud,  accident,  or  mistake  of 
fact  arises.  The  case  is  closely  analogous  to  Ouy  v.  Du 
Uprey,  16  Cal.  196,  76  Am.  Dec.  518,  where  the  mortgage 
was  executed  by  the  guardian  of  a  minor  without  authority, 
and  the  guardian  used  a  portion  of  the  money  to  discharge 
a  valid  mortgage  lien  resting  on  the  property  at  the  time.  It 
was  held  that  the  guardian  could  not  be  substituted  in  the 
place  of  the  prior  mortgagee  for  the  reason  that  he  made 
payment  voluntarily  and  as  a  stranger. 

We  think  Ouy  v.  Du  Uprey,  supra,  correctly  states  the  law 
of  this  case,  and  is  in  harmony  with  adjudications  of  the 
question  in  other  states.  (See  cases  collected  in  24  Am.  & 
Eng.  Ency.  of  Law,  281,  tit.  Subrogation;  Sheldon  on 
Subrogation,  sec.  240.) 

The  case  of  Campbell  v.  Foster  Home  Assn.,  163  Pa.  St. 
609,  43  Am.  St.  Rep.  818,  in  most  respects,  was  a  counter- 
part of  the  case  here.  The  mortgage  under  which  subroga- 
tion was  claimed  was  executed  under  a  power  of  attorney  to 
seU,  and  the  money  borrowed  by  this  mortgage  was,  in 
part,  used  to  pay  oflF  and  discharge  then  existing  prior  mort- 
gage liens.  Both  questions  as  to  the  power  to  mortgage 
under  a  power  to  sell  and  the  right  of  subrogation  had  very 
full  consideration,  and  an  unusually  painstaking  examina- 
tion of  the  authorities  is  shown  in  the  opinion.  It  was  held 
that  the  mortgagee,  on  the  second  mortgage  being  declared 
invalid,  had  no  right  to  be  subrogated  to  the  position  of  the 
first  mortgagee  so  as  to  recover  the  six  thousand  dollars  paid 
in  extinguishment  of  the  first  mortgage.  It  was  said  in 
WebsteT^s  Appeal,  86  Pa.  St.  409 :  '^While  subrogation  is 
fotmded  upon  principles  of  equity  and  benevolence,  and  may 
be  decreed  where  no  contract  exists,  yet  it  will  not  be  decreed 
in  favor  of  a  mere  volunteer  who,  without  any  duty,  moral 
or  otherwise,  pays  the  debt  of  another.  It  will  not  arise  in 
favor  of  a  stranger,  but  only  in  favor  of  a  party  who,  on  some 
sort  of  compulsion,  discharges  a  demand  against  a  common 
debtor.''  ^        t 
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At  the  second  trial  defendant  expressed  a  willingness  to 
pay  the  amount  of  the  Davis  mortgage,  and  at  the  last  trial 
counsel  for  defendant  offered  in  open  court  to  allow  judg- 
ment to  go  against  defendant  for  the  sum  of  $481.65.  These 
overtures,  however,  were  rejected,  the  plaintiff  apparently  in- 
sisting upon  the  full  amount  or  nothing. 

We  advise  that  the  judgment  and  order  be  reversed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

Harrison,  J.,  GarouttOi  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  974.    Department  Two.-— September  6,  1899.] 

DWIGHT  SHERWOOD  and  JUIA  C.  SHERWOOD,  Ap- 
pellants, V.  SIIELTON  KYLE,  Respondent. 

New  Trial — Excessive  Dauaqeb  fob  Slakdki — Gorditional  Oboeb — 
Power  of  C/Oi:rt. — Upon  a  motion  for  new  trial  upon  the  ground 
that  excessive  damages  were  awarded  by  the  jury  to  the  plaintiff  in 
an  action  for  slander,  under  the  influence  of  passion  or  prejudice, 
the  court  has  power  to  make  a  conditional  order  granting  a  new 
trial,  unless  the  plaintiff  shall  remit  the  portion  of  the  judgment 
for  damages  deemed  by  the  court  to  be  excessive. 

Id. — ^Damages  for  Personal  Tort— Duty  or  Oouvi^— Discretion — 
Review  upon  Affbal. — In  an  action  for  damages  for  a  personal 
tort,  the  court  should  not  substitute  its  judgment  for  that  of  the 
jury,  and  should  not  grant  a  new  trial  for  excessive  damages,  unless 
it  is  BO  excessive  as  to  indicate  that  it  was  given  under  the  influence 
of  passion  or  prejudice.  But  the  action  of  the  court  in  granting  a 
new  trial  upon  that  ground  will  not  be  disturbed  upon  appeal  where 
it  does  not  clearly  appear  that  its  discretion  to  grant  it  has  been 
abused. 

Id. — Order  Granting  New  Triait— Review  of  Grounds  of  Motion. — ^An 
order  granting  a  new  trial  upon  any  ground  may  be  sustained  by  the 
respondent  upon  any  point  involved  in  the  motion. 

APPEAL  from  an  order  of  the  Superior  Court  of  Lake 

County  granting  a  new  trial.    R.  W.  Crump,  ^Judge. 

joogle 
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The  facts  are  stated  in  the  opinion  of  tlie  court. 
R.  J.  Hudson,  and  Dan  Jones,  for  Appellants. 

The  court  had  no  right  to  substitute  its  opinion  for  that  of 
the  jury  in  an  action  of  this  kind.  (Aldrich  v.  Palmer,  24 
Cal.  514 ;  Boyce  v.  California  Stage  Co.,  25  Cal.  472 ;  Wilson 
V.  Fitch,  41  Cal.  363;  Harris  v.  Zanone,  93  Cal.  59.) 

T.  J.  Sheridan,  and  J.  J.  Bruton,  for  Respondent. 

The  court  had  discretion  to.  grant  the  new  trial,  condition- 
ally and  absolutely.  (Davis  v.  Southern  Pac,  Co,,  98  Cal.  17 ; 
Brooks  V.  San  Francisco  etc.  R.  R.  Co.,  110  Cal.  176;  Quinn 
V.  Kenyon,  22  Cal.  83;  Savage  v.  Sweeney,  63  Cal.  340.) 
And  the  rule  is  the  same  when  the  trial  court  reduces  the 
verdict  in  causes  of  action  sounding  in  tort.  (Gregg  v.  San 
Francisco  etc.  R.  R.  Co.,  59  Cal.  312 ;  Davis  v.  Southern  Pac. 
R.  R,  Co.,  supra;  Lee  v.  Southern  Pac.  Co.,  101  Cal.  118; 
Domico  V.  Casassa,  101  Cal.  411.)  It  was  one  of  the  grounds 
of  the  motion  that  the  plaintiff  was  not  damaged  in  any  sum, 
and  the  appellate  court  may  consider  that  question  in  sus- 
taining the  order  granting  the  new  trial.  (Du  Brutz  v.  Jes- 
sup,  54  Cal.  118 ;  Bennett  v.  Hobro,  72  Cal.  178.)  Whatever 
ground  may  be  assigned  by  a  trial  court  for  making  such  an 
order,  it  will  be  upheld  by  this  court  if  it  can  be  justified 
upon  any  other  ground.  (Natly  v.  McDonald,  77  Cal. 
284;  Harnett  v.  Central  Pac.  R.  R.  Co.,  78  Cal.  31;  Kauf- 
man  v.  Maier,  94  Cal.  269.) 

TEMPLE,  J. — ^This  is  an  action  for  slander,  wherein  the 
plaintiffs  seek  damages  for  injurious  words  spoken  of  the 
plaintiff,  Julia  C,  in  respect  to  her  profession  or  occupation 
as  a  school  teacher. 

After  suitable  allegations  in  regard  to  the  qualification  and 
occupation  of  said  Julia  C,  plaintiffs  charge  that  while  en- 
gaged in  her  profession,  and  while  school  was  in  session,  de- 
fendant entered  her  schoolroom,  and,  in  the  hearing  of  the 
pupils,  spoke  willfully  and  maliciously  to,  of  and  concerning 
said  plaintiff  the  following  false  and  scandalous  words: 
"You  have  no  business  to  be  in  charge  of  young  children. 
You  are  no  more  fit  to  teach  school  than  hell  is  for  a  powder- 
house,"  meaning,  et  cetera. 
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Defendant  does  not  deny  the  language  attributed  to  him, 
but  says  it  was  not  malicious  and  has  not  damaged  plaintiffs. 
He  avers^  also,  that  the  language  was  privileged;  he  was  a 
trustee  of  the  school  district,  and,  having  evidence  that  the 
proper  discipline  was  not  maintained  by  such  plaintiff,  he 
went  to  the  school  to  remonstrate,  and  did  not  intimate  or 
say  anything  derogatory  to  Mrs.  Sherwood,  except  that  she 
did  not  maintain  the  proper  control  over  her  pupils,  and  for 
that  reason  only  was  unfit  to  teach.  He  deni^  that  he 
harbors  any  malice  or  ill-will  toward  said  plaintiff,  or  that 
he  was  at  all  angry  with  her.  And  he  avers  that  his  charge, 
that  she  was  unfit  to  teach  school  because  of  her  lack  of  power 
to  control  her  pupils,  is  true. 

In  another  defense  he  alleges  that  he  owns  and  occupies  a 
farm  adjoining  the  school  lot,  and  the  school  children, 
through  lack  of  proper  control,  have  frequently  committed 
depredations  upon  his  property,  and  therefore  he  went  to  the 
teacher  to  complain  and  to  request  that  she  exercise  some 
restraint  over  her  pupils. 

Plaintiffs  recovered  a  verdict  for  one  thousand  dollar?, 
which  the  trial  judge,  upon  the  motion  for  a  new  trial,  ad- 
judged to  be  excessive.  The  court  then  made  an  order  grant- 
ing a  new  trial  unless  plaintiffs  would  remit  seven  hundred 
dollars.  This  plaintiffs  declined  to  remit  and  the  order  was 
made  absolute. 

The  first  question  which  naturally  presents  itself  for  con- 
sideration is  whether  this  court  can  set  aside  the  order  on  the 
ground  that  the  court  abused  its  discretion  in  ordering  a  new 
trial  unless  plaintiffs  would  remit  a  portion  of  their  judg* 
ment.  The  power  of  the  court  to  make  a  conditional  order 
of  this  character  is  thoroughly  settled  in  this  state.  (Gregg 
V.  San  Francisco  etc.  R,  R,  Co.,  59  Cal.  312 ;  Lee  v.  Southern 
Pac  Co.,  101  Cal.  118;  Domico  v.  Casassa,  101  Cal.  411.) 

It  is  true  that  in  actions  for  damages  for  a  personal  tort  the 
court  should  not  substitute  its  judgment  for  that  of  the  jury. 
The  judge  should  not  grant  a  new  trial  merely  because  he 
deems  the  verdict  excessive,  unless  it  is  so  excessive  as  to  in- 
dicate that  it  was  the  result  of  passion  or  prejudice.  But 
the  motion  for  a  new  trial  was  based,  in  part,  ui>on  the  ground 
of  excessive  damages  given  under  the  influence  of  passion  or 
prejudice.    The  court  sustained  this  contention,  holding  that 
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the  damages  were  given  under  the  influence  of  passion  or 
prejudice.  The  learned  judge  had  advantages  over  us  in 
regard  to  the  matter,  and,  besides,  that  he  abused  his  discre- 
tion must  clearly  appear  before  we  can  interfere.  It  is 
especially  so  when  such  discretion  is  used  in  awarding  a  new 
trial  which  does  not  finally  dispose  of  the  matter. 

FVom  the  testimony  of  Mrs.  Sherw-ood  the  conduct  of  de- 
fendant certainly  seems  very  offensive  and  boorish.  His 
testimony,  however,  which  the  court  must  have  believed,  puts 
a  different  phase  upon  the  matter.  Manners  are  largely  a 
matter  of  training  and  circumstance,  and  absence  of  decorum 
does  not  always  imply  malice  or  insult. 

And  the  suit  is  not  for  an  injury  to  the  character  and  gen- 
eral reputation  of  Mrs.  Sherwood.  In  her  complaint  she  says 
that  defendant  meant  to  be  and  was  understood  to  mean  "that 
plaintiff  was  unreliable  and  unworthy  of  confidence  as  a 
teacher  aforesaid,  and  in  all  respects  in  her  profession  was 
wholly  disqualified  for  the  exercise  thereof."  No  insinuation 
was  made  that  she  did  not  enjoy  and  deserve  the  highest 
reputation  as  a  woman. 

The  trial  was  two  years  after  the  alleged  slander,  and  Mrs. 
Sherwood  testified  that  she  had  found  no  difficulty  in  obtain- 
ing schools  in  Lake  county  since.  She  might  have  continued 
at  the  same  school.  The  judge  probably  concluded  that  she 
had  not  been  seriously  injured  by  the  slander,  and  that  the 
jury  had  simply  imposed  a  fine  on  the  defendant  for  his  bad 
manners. 

It  is  not  necessary  to  discuss  the  other  points  made  on  the 
motion  for  a  new  trial.  They  are,  however,  all  involved  on 
this  appeal,  for  the  court  cannot  foreclose  the  defendant  as 
to  any  of  them  by  granting  a  new  trial  upon  some  one 
ground.  Except  where  one  groimd  is  as  to  the  insufficiency 
of  the  evidence,  and  this  only  as  to  the  ruling  upon  that  one 
point,  it  is  utterly  immaterial  here  upon  what  ground  the 
new  trial  was  granted.  The  respondent  may  defend  the 
ruling  upon  any  point  involved  in  his  motion. 
The  order  is  aSSrmed. 
McFarland,  J.,  and  Henshaw,  X,  concurred- 
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[S.  F.  No.  994.    Department  Two.— September  6,  1899.] 

ALICE  STEPHENSON,  a  Minor,  by  JOHN  T.  CHAM- 
BERS, Guardian,  etc.,  Appellant,  v.  J.  C.  DEUEL  et  al., 
Respondents. 

PuKADuro— BBKUBBEifr— AicBfomrr  ahd  Ungkbtaihtt— Review  upon 
Appeal. — Where  the  pleadings  are  verified,  and  there  is  a  trial  upon 
the  merits,  the  appellate  court  will  not  reverse  the  judgment  because 
of  the  overruling  of  a  demurrer  to  a  pleading  for  ambiguity  and  un- 
certainty, if  it  does  not  clearly  appear  that  the  demurring  party 
was  prejudiced  thereby. 

Sheriff'b  Sale  fob  Aijuont — ^Action  to  Set  Abide  Pboceedings — 
Cloud  upon  Title— Cboss-Complaiivt  to  Quiet  Title — Joixdeb  cf 
Causes. — In  an  action  against  the  purchaser  of  the  husband's  title 
at  a  sheriff's  sale  under  execution  for  temporary  alimony,  and 
against  the  wife,  to  set  aside  as  void  the  proceedings  to  enforce  the 
alimony,  and  to  remove  the  title  claimed  by  the  purchaser  as  an  al- 
leged cloud  upon  plaintiff's  title,  the  purchaser,  having  been 
placed  in  possession  under  the  sheriff's  deed,  may  maintain  a  cross- 
.  complaint  to  quiet  his  title  as  against  a  void  and  fraudulent  deed 
to  the  plaintiff  from  the  husband's  grantor;  and  such  cross-com- 
plaint is  not  demurrable  for  misjoinder  of  causes,  in  improperly 
uniting  the  cause  of  action  stated  therein  with  that  stated  in  the 
complaint. 

Id. — ^TiTUB  or  Husbaud— Delivebt  or  Unbboobded  Deed  to  Agekt — 
Void  Reoobded  Deed  to  Plaintiff — Fbaud  or  Husband. — ^The  de- 
livery of  an  unrecorded  deed  to  an  agent  of  the  husband  for  him  as 
grantee,  passed  title  to  him,  and  left  no  title  remaining  in  the 
grantor;  and  a  subsequent  deed,  executed  at  the  husbands  request, 
from  the  same  grantor  to  the  daughter  of  the  husband,  the  plain- 
tiff in  the  action,  without  consideration,  and  which  was  executed 
and  recorded  for  the  purpose  of  preventing  the  property  from  be- 
ing reached  by  the  wife  for  alimony  in  the  divorce  suit,  or  by  oth«r 
creditors  of  the  husband,  was  void  and  passed  no  title  to  the  plain- 
tiff irrespective  .of  the  question  of  fraud. 

Id. — ^Validitt  or  Sale  fob  Alimont — Sebvice  or  Obdeb  roB  Counsel 
Fsxa — Collatebal  Attack. — The  validity  of  the  sherifi^s  sale  and 
deed  of  the  husband's  property  under  an  execution  for  temporary 
alimony,  including  counsel  fees,  cannot  be  collaterally  attacked 
by  a  plaintiff  who  is  found  to  have  had  no  title,  on  the  ground  that 
the  order  for  counsel  fees  was  served  upon  the  attorney  for  the 
husband  and  not  upon  the  husband  personally.  It  is  immaterial 
to  the  plaintiff  whether  the  order  was  properly  served  or  not 
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Id. — Evidence — ^Issue  of  Fraud— Fraudulent  Intent  or  Husband. 
— ^Where  the  issue  as  to  the  fraudulent  purpose  of  the  conveyance 
made  to  the  plaintiff  at  request  of  the  husband,  was  raised  by  the 
pleadings,  evidence  as  to  the  fraudulent  intent  of  the  husband  is 
material  upon  that  issue. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  now  trial. 
Stanton  L.  Carter,  Judge. 

The  complaint  alleged  title  in  plaintiff,  and  set  forth  facts 
leading  to  the  allegation  that  the  title  of  plaintiff  was  clouded 
and  menaced  by  the  sheriflf's  deed  to  the  defendant  Deuel, 
and  prayed  that  the  judgment  under  which  the  sale  was 
made  be  declared  void,  that  the  sheriff's  deed  be  canceled  and 
declared  void,  and  that  the  writ  of  aissistance  and  all 
acts  done  thereunder  be  declared  void.  The  demurrer  to  the 
defendant's  cross-complaint  for  misjoinder  of  causes  of  acts 
is  specified  as  follows:  "That  several  cause  of  action  have 
been  improperly  united  in  this :  This  action  is  to  set  aside  a 
judgment,  and  the  cross-complaint  is  an  action  to  quiet  title." 
Further  facts  are  stated  in  the  opinion. 

Wiley  J.  Tinnin,^  for  Appellant. 

The  order  of  April  18,  1892,  as  to  counsel  fees,  was  an 
order  constituting  a  basis  for  contempt,  and  was  void,  not 
having  been  served  on  the  defendant  personally.  (Code  Civ. 
Proc.  sees.  1015,  1016;  Johnson  v.  Superior  Court,  63  Cal. 
578;  Oalland  v.  Galland,  44  Cal.  475;  13  Am.  Rep.  167; 
Powers  V.  Braly,  75  Cal.  237;  Ex  parte  Rush,  60  Cal.  5;  Ex 
parte  Henshaw,  73  Cal.  486;  In  re  Wilson,  75  Cal.  580.) 
There  was  no  judgment  upon  which  execution  could  issue. 
(Code  Civ.  Proc,  sec.  577.)  The  order  for  payment  of  coun- 
sel fees  was  not  final  either  as  to  time  or  service.  (Broder  v. 
Conklin,  98  Cal.  360 ;  Hibberd  v.  Smith,  67  Cal.  565 ;  56  Am. 
Rep.  726;  Quirk  v.  Folk,  47  Cal.  453.)  The  first  deed  was 
not  delivered  to  Stephenson,  nor  accepted  by  him,  and  did 
not  transfer  the  property.  {Hibberd  v.  Smith,  supra;  Civ. 
Code,  sec.  1050;  Bank  of  Healdsburg  v,  Bailhache,  65  Cal. 
327.)  The  second  deed  was  executed  prior  to  the  commence- 
ment of  the  divorce  suit,  and  there  was  no  proof  of  Stephen- 
son's insolvency,  or  indebtedness,  at  that  time.  ( Windhaus 
V.  Booiz,  92  Cal.  617;  Bull  v.  Bray,  89  Cal.  295.) 
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Frank  H.  Short,  and  John  C.  Deuel,  for  Respondents. 

The  court  had  jurisdiction  of  the  order  complained  of 
(Eichhoffy.  Eichhoff,  107  Cal.  42;  48  Am.  St.  Rep.  110;  Es- 
tate of  Eichhoff,  101  Cal.  600),  and  had  power  to  enforce  it 
by  execution.  (Civ.  Code,  sec.  137 ;  Van  Cleve  v.  Bucher,  79 
Cal.  600.)  The  court  had  power  to  order  payment  of  the 
entire  amount,  including  counsel  fees,  within  two  days  after 
notice,  in  modification  of  its  previous  order.  (Rose  v.  Rose, 
109  Cal.  544;  Storke  v.  Storke,  99  Cal.  621;  Bohnert  v. 
Bohnert,  91  Cal.  428.)  The  execution  for  alimony  was 
properly  allowed.  (Civ.  Code,  sec.  137;  Van  Cleve  v.  Bucher, 
79  Cal.  602,  603.)  The  execution  cannot  be  collaterally  at- 
tacked, on  the  ground  that  it  included  too  much.  (Hunt  v. 
Loucks,  38  Cal.  372;  99  Am.  Dec.  404;  Newmark  v.  Chap- 
man,  53  Cal.  559.  This  is  a  collateral  attack  upon  the  judg- 
ment, execution  and  writ  of  assistance,  which  is  not  permis- 
sible. (People  V,  Mullan,  65  Cal.  396 ;  ReinJiart  v.  Lugo,  86 
Cal.  395;  21  Am.  St.  Rep.  52;  Lyons  v.  Roach,  84  Cal.  27; 
Hunt  V.  Loucks,  38  Cal.  372 ;  99  Am.  Dec.  404 ;  Van  Cleave  v. 
Bucher,  supra;  Franklin  v.  Merida,  50  Cal.  289 ;  Hibberd  v. 
Smith,  50  Cal.  511 ;  Newmark  v.  Chapman,  supra;  Boles  v, 
Johnston,  23  Cal.  226;  83  Am.  Dec.  Ill ;  Borland  v.  SnUth, 
93  Cal.  120;  Kelsey  v.  Dunlap,  7  Cal.  160.)  The  statements 
of  Stephenson  as  to  the  purpose  of  the  deed  to  Alice  were  ad- 
missible in  evidence  to  show  his  fraudulent  intent.  (Silva  v. 
Serpa,  86  Cal.  243;  Ross  v.  Brusie,  64  Cal.  245;  Ord  v.  Ord, 
99  Cal.  523;  Byrne  v.  Reed,  75  Cal.  277;  Redfield  v.  Buck] 
35  Conn.  328 ;  95  Am.  Dec.  247,  and  cases  cited  in  the  note 
245,  246.)  The  delivery  to  McKenzie  vested  title  in  Stephen- 
son unconditionally,  taking  the  testimony  of  McKenzie  and 
Dyas  as  true,  which  is  sufficient  to  support  the  finding  of 
delivery,  as  matter  of  fact.  (Hastings  v.  Vaughn,  5  Cal.  315; 
Hibberd  v.  Smith,  67  Cal.  547-56 ;  56  Am.  Rep.  726 ;  Denis  v. 
Velati,  96  Cal.  223 ;  Dimmick  v.  Dimmick,  95  Cal.  323  ;lf<nih 
ry  V.  Heney,  86  Cal.  471, 475-77 ;  Ward  v.  Dougherty,  75  Cal. 
240;  7  Am.  St.  Rep.  151 ;  Bury  v.  Young,  98  Cal.  446,  452.) 
The  date  of  delivery  of  the  deed  to  the  plaintiff  was  properly 
shown  to  have  been  subsequent  to  its  date.  (Treadwell  v. 
Reynolds,  47  Cal.  171.)  The  cross-complaint  was  properly 
filed  as  affecting  the  property  to  which  the  action  lelatM. 
(Code  Civ.  Proc,  sec.  442;  Hills  v.  Sherwood,  48  Cal.  386; 
Winter  v.  McMillan,  87  Cal.  256,  265,  266;  2?  Am.^St.  Rep. 
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243;  Colton  etc.  Co.  v.  Raynor,  57  Cal.  588-94;-  Waugenheim 
V.  Graham,  39  Cal.  169;  Taylor  v.  McLain,  64  Cal.  513; 
Snow  V.  Holmes,  71  Cal.  142-49;  Van  Bibber  v.  Hilton,  84 
Cal.  585,  587,  588 ;  Nunez  v.  Morgan,  77  Cal.  427-29.)  The 
sheriflf's  deed  was  as  much  the  deed  of  Stephenson  as  though 
he  had  made  it  himself.  {Blood  v.  Light,  38  Cal.  653 ;  99 
Am.  Dec.  441 ;  Clark  v.  Sawyer,  48  Cal.  133 ;  Montgomery  v. 
Robinson,  49  Cal.  258;  Bullard  v.  McArdle,  98  CaL  356;  35 
Am.  St.  Rep.  176.) 

CHIPMAN,  C. — Berdenia  F.  Stephenson  brought  an  ac« 
tion  for  divorce  against  William  M.  Stephenson  on  Feb- 
ruary 13, 1892,  in  the  superior  court  of  Fresno  county.  On 
that  day  the  court  made  an  order  requiring  defendant  to  pay 
a  counsel  fee  of  one  hundred  and  fifty  dollars,  and  on  April 
18th  the  court  made  another  order  reciting  the  former  order 
and  defendant's  refusal  to  obey  it,  and  ordering  the  fee  to 
be  increased  to  three  hundred  dollars,  and  that  it,  together 
with  certain  alimony  previously  ordered,  be  paid  within  two 
days  after  notice  of  the  making  of  the  order,  and  that  in  case 
of  default  execution  issue  to  enforce  payment.  A  copy  of 
this  last  order  was  served  on  defendant's  attorney  April  19th. 
On  May  20th  an  execution  was  issued  for  the  unpaid  balance, 
which  was  levied  upon  the  right,  title,  and  interest  of  Wil- 
liam M.  Stephenson  (defendant  in  the  divorce  suit)  in  and  to 
certain  lots  situated  in  the  city  of  Fresno,  the  lots  in  con- 
troversy, and  the  same  were  sold  by  the  sheriflF  to  defendant 
Deuel  on  July  14,  1892,  and  a  certificate  of  purchase  issued 
to  him,  and  on  January  17, 1893,  a  deed  was  made  to  him  by 
the  sheriff  and  a  writ  of  assistance  was  issued  January  23, 
1893,  under  which  said  William  M.  Stephenson,  then  in 
possession,  was  removed  from  the  land  and  Deuel  put  in 
possession  thereof,  which  he  still  holds. 

Plaintiff  claims  title  to  the  land  ^under  deed  from  one 
Dyas  and  wife,  dated  February  1,  1892.  It  is  in  support  of 
this  title  that  plaintiff  now  seeks  to  have  the  proceedings  set 
aside  as  void  under  which  Deuel  claims. 

Defendant  Deuel  in  his  answer  avers  that  Dyas  conveyed 
the  lots  to  William  M.  Stephenson  prior  to  the  alleged  con- 
veyance to  plaintiff  by  Dyas,  and  that  Stephenson  became 
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and  at  the  time  of  the  levy  was  the  owner  of  the  lots,  but 
that  the  deed  was  not  recorded,  though  delivered  and  the 
consideration  paid;  and  that  pending  the  divorce  proceedings 
between  Berdenia  and  William  the  latter  caused  Dyas  to  con- 
vey the  lots  to  William's  minor  child  (plaintiff)  with  the 
fraudulent  purpose  of  preventing  his  wife  Berdenia  from  get- 
ting the  same,  and  to  prevent  the  collection  of  the  money 
ordered  to  be  paid  as  alimony  and  counsel  fees,  and  in  fraud 
of  his  creditors  generally.  By  cross-complaint  defendant 
Deuel  asked  to  have  his  title  quieted.  The  court  gave  judg- 
ment for  defendant,  from  which  and  from  the  order  denying 
a  new  trial  plaintijBP  appeals. 

1.  The  ruling  upon  demurrer  to  defendants'  amended 
answer  on  the  ground  of  uncertainty  and  ambiguity  cannot 
now  avail  plaintiff.  The  pleadings  are  verified,  and  defend- 
ants' answer  is  deemed  controverted.  Where  there  is  an 
answer  and  trial  on  the  merits,  the  court  will  not  reverse  the 
judgment  for  ambiguity  and  uncertainty,  unless  it  clearly 
appears  that  demurrant  was  prejudiced  by  the  alleged  infirm- 
ity in  the  pleading.    It  does  not  so  appear  here. 

2.  The  demurrer  to  defendants'  cross-complaint  on  th? 
ground  that  several  causes  of  action  were  improperly  united 
was  rightly  overruled.  Defendant  could  have  the  relief  asked 
in  this  action  by  way  of  cross-complaint.  (Code  Civ.  Proc, 
sec.  442.) 

3.  Several  of  the  findings  are  attacked  for  insufficiency  of 
the  evidence  to  justify  them. 

Finding  3  is  to  the  effect  that  plaintiff  did  not  become  the 
owner  of  the  property  in  question  by  the  deed  of  J.  C.  Dya*^ 
and  wife,  dated  February  1,  1892,  or  otherwise.  The  evi- 
dence tends  to  show  that  prior  to  the  delivery  of  this  deed 
Dyas  sold  and  conveyed  the  lots  to  W.  M.  Stephenson  by 
deed,  which  was  delivered  for  him  to  his  agent,  one  McKen- 
zie,  who  testified  that  it  was  still  in  his  office.  Another  wit- 
ness testified  that  she  heard  Stephenson  in  the  latter  part  of 
January,  1892,  say  that  he  had  bought  the  property  in  con- 
troversy. There  is  evidence  tending  to  show  that  he  was  oc- 
cupying the  premises  when  Deuel  caused  the  execution  to  be 
levied.  The  deed  under  which  plaintiff  claims  bears  date  Feb- 
ruary 1st,  but  there  is  evidence  from  which  the  inference  may 
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be  drawn  that  it  was  first  executed  and  acknowledged  by  Mrs. 
Dyas  at  Santa  Cruz  on  March  29,  1892,  and  that  it  was  after- 
ward sent  to  McKenzie  at  Fresno,  and  then  executed  and 
acknowledged  by  Mr.  Dyas  before  McKenzie  on  March  31, 
1892.  The  acknowledgments  are  dated  respectively  March 
29  and  March  31,  1892.  Plaintiff  claims  and  there  is 
some  evidence  tending  to  show  that  Stephenson  instruct- 
ed McKenzie  to  prepare  a  deed  from  Dyas  and  wife 
to  plaintiff,  after  the  deed  was  executed  conveying 
the  property  to  him,  as  he  said  the  former  deed  was 
a  mistake  and  he  wanted  the  lots  to  go  to  his  child 
(plaintiff),  and  that  McKenzie  did,  by  Stephenson's  di- 
rection, prepare  the  deed  which  bears  date  February  1st. 
This  first  deed,  however,  had  been  delivered  to  McKenzie  for 
Stephenson  and  as  his  agent.  The  deed  to  plaintiff  was 
recorded  April  2,  1892,  by  McKenzie  at  the  direction  of  W. 
M.  Stephenson  and  his  son,  John  M.  Stephenson,  and  the 
latter  testified  that  he  paid  Dyas  for  the  lots  from  his  own 
money.  There  is  evidence  that  the  money  came  from  a  sale 
of  property  by  W.  M.  Stephenson,  the  proceeds  of  which  he 
gave  his  children,  and  that  Dyas  got  two  thousand  six  hun- 
dred dollars,  the  consideration  for  the  lots  out  of  a  portion 
of  the  money  paid  on  account  of  this  sale.  This  money  was 
handled  by  McKenzie,  and  he  testified  that  when  he  paid 
Dyas  he  charged  the  money  to  the  account  of  John  M. 
Stephenson.  There  is  some  evidence  tending  to  show  that 
W.  M.  Stephenson  caused  the  deed  to  be  made  to  his  daugh- 
ter because  of  the  divorce  proceedings,  and  because  he  wanted 
to  prevent  his  wife  from  getting  any  of  his  property.  We 
think,  however,  aside  from  the  question  of  fraud  raised  by  the 
answer,  that  the  execution  of  the  deed  by  Dyas  and  its  de- 
livery by  Dyas  to  McKenzie  for  Stephenson  divested  Dyas  of 
the  title  and  vested  the  title  in  Stephenson.  When  Dyas  un- 
dertook to  convey  the  property  to  plaintiff  he  had  nothing 
to  convey.  No  question  of  purchase  by  plaintiff  for  a  val- 
uable consideration  without  notice  is  presented.  It  appears 
that  plaintiff  paid  no  consideration,  and  it  does  not  appear 
that  she  knew  that  the  property  was  conveyed  to  her  at  the 
time  Dyas  made  the  deed  under  which  she  claims. 

Finding  5  is  that  the  order  of  April  18, 1892,  as  to  counsel 
fees,  was  served  on  the  counsel  of  Stephenson,  defendant  in 
the  divorce  action,  and  that  both  counsel  and  Stephenson  had 
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knowledge  of  the  making  and  entry  of  the  order.  The 
order,  in  fact,  was  served  upon  Stephenson's  attorney,  but  not 
on  Stephenson.  Counsel  for  appellant  contends  that  the 
order  should  have  been  served  upon  Stephenson  personally. 
(Citing  Code  Civ.  Proc.,  sees.  1016,  1016,  and  nximerous 
cases.)  Whether  the  srevice  was  sufficient  or  not,  appellant 
is  in  no  position  to  complain.  The  court  found,  as  we  have 
seen,  upon  sufficient  evidence,  that  plaintiff  had  no  title  to 
or  interest  in  the  lots.  This  is  a  collateral  attack  upon  the 
proceedings  under  which  Deuel  claims  title.  Unless  plahitiff 
had  some  interest  in  the  property,  it  is  immaterial  whether 
the  order  above  referred  to  was  properly  served.  This  view  of 
the  matter  disposes  of  appellant's  objection  to  findings  6  to 
13,  inclusive.  Finding  14  is  that  Dyas  and  wife,  about 
February  1,  1892,  executed  their  deed  conveying  the  prop- 
erty to  W.  M.  Stephenson,  which  deed  was  delivered  to  W.  H. 
McKenzie  and  accepted  by  him  as  the  agent  of  and  for 
Stephenson ;  that  this  deed  was  retained  by  McKenzie  but  not 
recorded,  and  that  thereafter,  on  or  about  March  25,  1892, 
and  before  the  purchase  price  had  been  paid  by  Stephenson 
to  Dyas,  said  Stephenson,  ''with  the  purpose  and  intention 
and  designing  to  cheat,  hinder,  and  delay  and  defraud  de- 
fendant Berdenia  F.  Stephenson,  who  was  then  his  wife,  and 
to  prevent  said  real  property  from  being  subject  to  the  order 
and  process  of  the  court,  and  the  payment  of  the  expenses, 
counsel  fees,  and  alimony,  which  had  been  then,  or  which 
he  anticipated  or  expected  would  be,  awarded  against  him" 
in  the  divorce  action  then  pending,  et  cetera,  did  procure  said 
deed  to  be  made  from  Dyas  and  wife  to  plaintiff,  then  a 
minor  and  daughter  of  said  W.  M.  Stephenson,  and  to  be  de- 
livered to  said  McKenzie,  and  thereupon  said  W.  il.  Stephen- 
son caused  McKenzie  to  pay  Dyas  two  thousand  six  hundred 
dollars,  the  purchase  price  of  said  real  property,  and  that 
said  last-named  deed  was  procured  to  be  made  "for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  the  said 
Berdenia,  and  not  otherwise ;  that  about  February  13,  1892. 
she  commenced  her  said  action  for  divorce,,  and  said  action 
was  pending  thereafter  at  all  times  until  January  10,  1893, 
upon  which  last  date  W.  M.  Stephen.son  died."  Other  sub- 
divisions of  this  finding  relate  to  matters  concerning  the  pro- 
ceedings in  the  action  for  divorce  under  which  defendant 
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Deuel  claims  title.  There  was  evidence  tending  to  show  that 
about  the  time  the  divorce  was  commenced,  both  before  and 
after,  Stephenson  declared  that  his  wife  should  have  none 
of  his  property,  and  that  to  prevent  her  from  getting  any  of 
it  he  would  "put  the  property  out  of  his  hands."  A  witness 
testified  that  Stephenson  told  witness  he  had  bought  the  lots 
in  controversy  for  two  thousand  seven  hundred  dollars,  and 
after  that,  "when  Mrs.  Stephenson  commenced  suit  against 
him,  he  said  she  would  not  get  a  dollar  of  his  property;  that 
he  would  put  the  property  out  of  his  hands ;  that  he  would 
give  it  to  Alice;  that  he  would  deed  it  to  Alice,  his  daughter." 
There  was  much  other  testimnoy  to  like  effect.  There  was 
also  evidence  introduced  by  plaintiff  tending  to  contradict 
the  evidence  of  defendant,  but  at  most  it  left  the  evidence 
as  to  the  transfer  to  plaintiff  in  conflict,  as  also  the  evidence 
as  to  the  delivery  of  the  deed  to  Stephenson.  It  cannot  be 
said  there  was  not  sufficient  evidence  to  sustain  this  finding. 
And  if  this  were  not  so  we  cannot  see  that  plaintiff  was  in- 
jured by  the  finding,  since  Dyas  had  no  title  to  convey  when 
he  made  the  deed  to  plaintiff  through  which  alone  plaintiff 
claims. 

4.  There  are  numerous  assignments  of  error  in  admitting 
evidence  over  plaintiff's  objection  tending  to  show  that  the 
conveyance  to  plaintiff  was  fraudulent.  Counsel  for  plain- 
tiff has  not  stated  why  he  objected  to  the  evidence  as  im- 
material, but  I  infer  that  the  objection  rests  upon  the  theory 
that  evidence  as  to  Stephenson's  alleged  fraudulent  intent 
was  outside  the  issues.  The  issue  of  fraud  was  presented  by 
the  pleadings,  and  the  evidence  was  material  upon  that  issue. 

5.  It  is  contended  that  the  decision  is  not  justified  by  the 
evidence,  unless  it  be  held  that  Deuel's  title  was  good,  and 
that  before  it  can  be  held  good  the  court  must  hold  the  ser- 
vice of  notice  of  the  order  under  which  Deuel  claims  to  have 
been  properly  made  upon  the  attorney  of  Stephenson  in  the 
divorce  case.  When  this  action  was  commenced  Deuel  was 
in  possession  under  the  deed  of  the*  sheriff.  This  was  suffi- 
cient to  have  his  title  quieted  as  against  the  deed  of  Dyas  to 
plaintiff,  which  the  court  found,  upon  sufficient  evidence,  con- 
veyed no  title  and  was  void.  (Pierce  v.  Fetter,  53  Cal.  18; 
McKinnie  v.  Shafer,  74  Cal  614;  Pennie  v.  Hildreth,  81  Cal. 
127.)  •     .  •       .  ^ 

Digitized  by  VjOOQIC 


664  Casey  v.  Lbgobtt.  [125  Gal. 

There  are  some  assignments  of  error,  but  they  appear  to 
depend  in  one  way  and  another  upon  matters  already  no- 
ticed, and  do  not  require  special  consideration. 

Discovering  no  reversible  error,  I  advise  that  the  judgment 
and  order  be  affirmed. 

Cooperi  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

MoFarlandi  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  932.    Department  Two. — September  6,  1899.] 

E.  J.  CASEY,  Respondent,  v.  JOSEPH  LEGGETT,  Appel- 
lant  and  Others,  Defendants. 

Fraudulent  Gonvetaitcs — Fuvdinos — Odnbidebatioii — SunrcncNCT  of 
Evidence — Review  upon  Appeal. — Where  a  conveyance  by  an  in- 
solvent debtor  to  his  brother,  antedating  an  attachment  and  execu- 
tion sale  of  the  interest  of  the  debtor,  was  assailed  as  fraudulent 
by  the  execution  purchaser,  a  finding  that  the  conveyance  was  exe- 
cuted for  a  valuable  consideration  in  payment  of  large  indebtedness 
of  the  debtor  to  his  brother,  is  sufficiently  supported  by  their  testi- 
mony to  such  consideration,  if  not  contradicted  or  impeached  other- 
wise than  by  its  own  weakness,  though  it  may  seem  in  some  re- 
spects inherently  improbable  to  the  appellate  court,  which  cannot 
substitute  its  opinion  upon  the  weight  of  testimony  for  that  of  the 
trial  court  sitting  as  a  jury  to  try  the  case. 

Id. — ^Delivebt  of  Deed  to  Attorney  of  Grantee. — ^A  finding  that  the 
deed  was  delivered  to  the  brother  as  grantee  is  sufficiently  supported 
by  testimony  that  it  was  drafted  by  his  attorney  at  his  request,  and 
'  forwarded  to  the  grantor  for  execution,  and  was  returned  to  the  at- 
torney and  held  by  him  for  the  grantee  after  its  execution. 

Id. — Presumption  of  Title — ^Burden  of  Proof  as  to  Fraud. — ^The  deed 
having  been  executed  for  a  valuable  consideration  and  delivered  to 
the  grantee,  the  law  presumes  that  the  title  was  rightfully  acquired 
by  him;  and  the  burden  of  proof  is  upon  the  execution  purchaser  to 
i^ow  that  it  was  conveyed  with  fraudulent  intent  on  the  part  of  the 
grantor,  and  that  the  grantee  purchased  with  knowledge  of  such 
fraudulent  intent,  or  under  such  circumstances  as  to  put  him  upon 
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inqtdry  as  to  the  fraud  of  the  grantor,  and  was  not  taken  by  him  in 
good  faith. 

Id. — Good  Faith  of  Grantee — Support  op  Finding — ^Absence  of  Proof. 
— A  finding  in  favor  of  the  good  faith  of  the  grantee  as  a  pur- 
chaser for  value  without  notice  of  fraud  on  the  part  of  the  grantor., 
is  supported  by  the  absence  of  proof  of  facts  and  circumstances  put- 
ting him  on  inquiry  as  to  such  fraud. 

Id. — GntouiiSTANTiAL  Proof  of  Fraud— Suspicion  rNSUFFiciENT. — 
Fraud  may  be  proved  by  circumstantial  evidence,  but  evidence  of 
the  facts  and  circumstances  from  which  fraud  may  be  inferred 
must  amount  to  proof  of  fraud;  and  to  create  a  mere  suspicion 
thereof  is  not  sufficient  to  overcome  the  presumption  of  law  in  favor 
of  the  fair  dealing  of  the  parties. 

Id. — Immaterial  Finding — Intent  of  Grantor. — Where  the  court  finds 
that  the  grantee  was  a  bona  fide  purchaser  for  value  without  notice 
of  any  fraud  on  the  part  of  the  grantor,  a  finding  as  to  the  in- 
tent of  the  grantor  in  making  the  conveyance  is  immaterial. 

Id. — Issue  as  to  Consideration — Conjunctive  Denial — ^Trial  of  Is- 
sue— Objection  upon  Appeal. — The  objection  that  no  issue  was 
raised  upon  an  averment  as  to  want  of  consideration  for  the  deed  in 
controversy,  by  reason  of  a  conjunctive  denial  in  an  answer,  can- 
not be  urged  for  the  first  time  upon  appeal,  where  the  case  was 
tried  in  the  superior  court  upon  the  theory  that  the  denial  was  suf- 
ficient to  raise  an  issue  as  to  the  consideration,  and  the  answer 
might  have  been  amended  to  meet,  the  objection  if  raised  in  the 
superior  court. 

Id. — Conveyance  by  Bona  Fide  Purchaser — Protection  of  Grantee. 
— ^A  conveyance  by  a  bona  fide  purchaser  without  notice  of  the  fraud 
of  his  grantor  passes  a  perfect  title  to  his  grantee,  as  against  an 
execution  purchaser  claiming  under  the  original  grantor,  and  it  is 
immaterial  whether  any  consideration  was  paid  therefor,  or  whether 
the  conveyance  was  intended  as  a  mortgage  as  between  the  parties, 
or  whether  the  grantee  was  a  bona  fide  purchaser,  or  had  or  had  not 
notice  of  the  fraud  of  the  original  grantor. 

Id. — Action  to  Qunffr  Titlb — ^Possession — Immaterial  Findino. — 
Possession  is  not  essential  to  the  maintenance  of  an  action  by  the 
owner  of  land  to  quiet  his  title  thereto;  and  a  finding  upon  that 
question  is  immaterial  and  it  is  immaterial  whether  it  is  supported 
by  the  evidence. 

Id. — Evidence— Repetition  of  Examination  of  Witness. — It  is  not 
prejudicial  error  for  the  court  to  disallow  questions  asked  of  a  wit- 
ness upon  a  third  cross-examination,  which  were  merely  in  repetition 
of  questions  previously  asked  of  the  witness,  and  answered  by  him. 

Id. — ^Leading  Questions — ^Discretion. — It  is  in  the  discretion  of  the 
trial  court  to  permit  a  party  to  ask  leading  and  suggestive  ques- 
tions of  his  witness,  and  a  case  will  not  be  reversed  on  that  ground, 
unless  there  is  a  manifest  abuse  of  discretion. 
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Id. — Letteb  fbom  Strangsb— Aovige  to  Inbolyknt  to  Gontet  to 
Wbiicb. — ^A  letter  from  a  stranger  addressed  to  the  inaolyent  dditor, 
and  advising  him  to  make  a  conveyance  to  the  writer  to  prevent  a 
threatened  attachment,  which  was  not  acted  upon  by  the  insolvent, 
nor  consented  to  by  any  of  the  parties  or  their  privies,  is  inadmis- 
sible in  evidence. 

Id. — Evidence  of  Considebation — Bobbowino  of  Money  Given — Pay- 
ment OF  Debt  by  Deed. — ^Upon  the  issue  as  to  the  consideration  of 
the  conveyance  by  the  insolvent  to  his  brother,  evidence  is  relevant 
and  admissible  to  show  that  at  a  time  when  the  debtor  was  not  in- 
solvent he  gave  two  thousand  dollars  to  his  brother  from  the  pro- 
ceeds of  land  deeded  to  him  by  his  father,  and  that  the  money  thns 
paid  to  his  brother  was  afterward  borrowed  by  him,  and  that  the 
payment  of  the  debt  for  such  borrowed  money  was  the  oonsideraticm 
for  the  deed.  He  had  a  right,  then,  to  make  such  gift;  and  the 
payment  of  the  indebtedness  to  his  brother  for  the  borrowed  money 
was  a  consideration  sufficient  to  support  tjbe  deed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County  and  from  an  order  denying  a  new  trial.  R.  F. 
Crawford,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  G.  Maguire,  for  Appellant 

The  findings  are  against  the  evidence.  The  plaintiff^  tak- 
ing under  a  quitclaim  deed,  took  subject  to  all  equities 
against  Leo  Clar,  the  original  grantee  of  the  insolvent  debtor. 
(Allison  V.  Thomas,  72  Cal.  564;  1  Am.  St.  Rep.  89;  John- 
son V.  Williams,  37  Kan.  179;  1  Am.  St.  Rep.  243;  Snow  v. 
Lake,  20  Fla.  656;  51  Am.  Rep.  625.)  The  deed  is  shown 
by  the  evidence  to  have  been  intended  as  a  mortgage,  and  did 
not  pass  title,  and  the  mortgagee  cannot  maintain  a  suit  to 
quiet  title.  (Winter  v.  McMillan,  87  Cal.  2ft4;  22  Am.  St. 
Rep.  243 ;  Harrigan  v.  Mowry,  84  Cal.  456.)  The  deed  from 
L.  F;  Clar,  the  insolvent  debtor,  to  his  brother,  Leo  H.  Clar, 
was  intended  to  defraud  the  creditors  of  L,  F.  Clar,  and  was 
void  as  against  the  appellant.  (Judson  v.  Lyford,  84  Cal. 
B07 ;  Bull  V.  Ford,  66  Cal.  177 ;  Civ.  Code,  sec.  3439.)  It 
must  be  presumed  that  Leo  H.  Clar  knew  of  the  insolvency  of 
his  brother,  there  being  no  finding  to  the  contrary.  (Bull 
V.  Bray,  89  Cal.  287.)  The  proof  shows  that  T.  J.  Butts  was 
the  attorney  for  L.  F.  Clar,  and  not  for  Leo  Clar,  and  the 
deed  was  not  deliyere<i  to  L.  H.  Clar  and  did  not  pass  title 
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to  him,  prior  to  the  attachment  placed  upon  the  property. 
(Civ.  Code,  sec.  1054;  Dyaon  v.  Bradahaw,  23  Cal.  528;  Barr 
V.  Schroeder,  32  Cal.  610;  Fitch  v.  Bunch,  30  Cal.  208;  Cal- 
houn County  V.  Emigrant  Co,,  93  U.  S.  124.)  The  finding 
that  there  was  a  valuable  consideration  for  the  deed  is  out- 
side the  issues,  the  want  of  consideration  having  been  con- 
junctively denied;  and  the  finding,  being  against  the  admis- 
sion of  the  pleading,  cannot  be  sustained.  (Traverso  v,  Tate, 
82  Cal.  170;  Silvey  v.  Neary,  59  Cal.  97;  Tracy  v.  Craig,  55 
Cal.  91.)  The  fraudulent  intent  on  the  part  of  the  grantor 
being  shown,  the  burden  of  proof  was  upon  the  plaintiff  to 
show  that  a  valuable  consideration  was  paid  for  the  property. 
(Ross  V.  Wcllman,  102  Cal.  4;  Jone9  v.  Simpson,  116  U.  S. 
610.)  When  it  appears  from  the  evidence  and  the  legal  pre- 
sumtions  of  fact  arising  therefrom,  that  a  conveyance  was 
voluntary  and  was  executed  for  the  purpose  of  defrauding  the 
creditors  of  the  grantor,  a  finding  to  the  contrary  will  be  set 
aside  by  the  supreme  court.  (Daugherty  v.  Daugherty,  104 
Cal.  221;  Godfrey  v.  Miller,  80  Cal.  424;  Judson  v.  Lyford, 
supra.)  The  letter  written  by  Miss  Burnett  to  L.  P.  Clar 
requesting  a  deed  to  her  to  defeat  his  creditors  was  admissible 
for  the  purpose  of  explaining  and  illustrating  his  act  in  sub- 
sequently deeding  the  property  to  his  brother  Leo  H.  Clar. 
(Spies  V.  People,  122  111.  1;  8  Am.  St.  Rep.  320;  People  v, 
Colbum,  105  Cal.  648,  651;  Wright  v.  Tatham,  7  Ad.  &  E. 
313,  389 ;  2  Jones  on  Evidence,  sec.  301 ;  1  Taylor  on  Evi- 
dence, pt.  2,  sec.  574 ;  1  Greenleat  on  Evidence,  sec.  101.) 

William  H.  Jordan,  and  Anson  Hilton,  for  Respondent. 

A  valuable  consideration  for  the  deed  to  Leo  H.  Clar  was 
proved,  and  that  shifted  the  burden  upon  the  appellant  to 
show  that  plaintiff's  grantor,  Leo  H.  Clar,  knew  of  the  fraud- 
ulent intent  of  the  grantor.  (Ross  v.  Wellman,  102  Cal.  1 ; 
Jones  V.  Simpson,  116  U.  S.  610.)  There  was  no  proof  tend- 
ing to  show  that  the  deed  to  plaintifiF  was  intended  as  a  mort- 
gage. If  the  intention  is  absent  there  is  no  mortgage.  (Mont- 
gomery V.  Spect,  55  Cal.  352 ;  People  v.  Irwin,  18  Cal.  117 ; 
Low  V.  Henry,  9  Cal.  538;  Taylor  v.  McLain,  64  Cal.  513.) 
There  was  no  agreement  to  reconvey..  (1  Jones  on  Mort- 
gagee, sec.  241 ;  Fuller  v.  Pratt,  10  Me.  197.)    Defendant  not 
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being  a  creditor  of  plaintiff  or  his  grantor  cannot  question 
the  consideration  of  the  deed  to  plaintiff  or  the  intention  of 
the  parties  thereto.  Leo  H.  Clar  had  the  right  to  give  the 
property  to  plaintiff,  and  the  consideration  is  immaterial. 
(Seward  v.  Jackson,  8  Cow.  406-30;  Halliday  v.  Hart,  30  N. 
Y.  480;  Gifford  v,  Carvill,  29  Cal.  589;  Goad  v.  MouUon,  67 
Cal.  536;  Gillan  v.  Metcalj,  7  Cal.  137.)  Appellant  cannot 
object  here  for  the  first  time  that  there  was  no  issue  as  to  the 
consideration  of  the  deed  to  Leo  H.  Clar  from  L.  F.  Clar,  the 
trial  having  been  had  upon  that  issue.  {Moore  v.  Campbell, 
72  Cal.  251 ;  Illinois  T.  &  S.  Bank  v.  Pacific  Ry.  Co,,  115  Cal. 
297;  Sukeforth  v.  Lord,  87  Cal.  399;  King  v,  Davis,  34  Cal. 
100;  Norton  v,  Dominguez,  68  Cal.  642.) 

COOPER,  C. — Action  to  quiet  title.  Judgment  for  plain- 
tiff. Motion  for  new  trial  denied.  This  appeal  is  from  the 
judgment  and  order.  On  July  24,  1893,  and  prior  thereto, 
one  L.  Frank  Clar  was  the  owner  and  seised  in  fee  of  the 
lands  in  controversy;  and  was  then  in  insolvent  circum- 
stances and  owed,  among  others,  one  Adolph  Sommer  the 
sum  of  four  thousand  eight  hundred  dollars,  besides  inter^t 
On  said  date  the  said  L.  Frank  Clar  made  a  bargain  and  sale 
deed  of  said  lands  to  his  brother,  Leo  H.  Clar.  On  September 
11, 1893,  said  Sommer  assigned  the  indebtedness  so  due  him 
from  L.  Frank  Clar  to  defendant  Leggett,  and  on  September 
21,  1893,  Leggett  commenced  an  action  in  the  proper  court 
against  said  L.  Frank  Clar  and  had  a  writ  of  attachment 
issued,  which  said  writ  was  levied  upon  the  said  lands  Septem- 
ber 22,  1893.  On  the  following  day,  September  23d,  the 
deed  made  by  said  L.  Frank  Clar  to  his  brother,  Leo  H.,  was 
placed  on  record  in  the  county  where  the  lands  are  situated. 
October  15, 1894,  said  Leo  H.  Clar  made  a  quitclaim  deed  of 
said  lands  to  plaintiff,  and  on  the  25th  of  the  same  month 
said  Leggett  recovered  judgment  against  said  L.  Frank  Clar. 
On  December  17, 1894,  the  defendant  Leggett  purchased  the 
said  premises  at  execution  sale  under  his  said  judgment,  the 
same  having  been  sold  as  the  property  of  said  L.  Frank  Clar. 
The  defendants,  other  than  Leggett,  made  default.  Leggett, 
by  his  answer  and  cross-complaint,  denied  the  execution, 
delivery,  and  consideration  of  the  deed  from  L.  Frank  Clar 
to  Leo  H.  Clar  and  of  the  deed  from  Leo  H.  Clar  to  plaintiff, 
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and  asked  the  court  to  set  aside  the  said  deeds,  upon  the 
ground  that  they  were  fraudulent,  made  without  considera- 
tion, and  that  the  lands  were  held  in  secret  trust  by  plaintiff 
for  said  L.  Frank  Clar.  The  plaintiff  denied  the  averments 
of  the  cross-complaint,  and  upon  the  issues  so  made  the  case 
went  to  trial.  The  court  found  in  favor  of  plaintiff  upon  the 
material  issues,  and  the  main  contention  of  the  defendant  is 
the  insufficiency  of  the  evidence  to  justify  these  findings. 
The  court  found  that  the  deed  made  by  L.  Frank  Clar  to  his 
brother  Leo  was  made  for  a  valuable  consideration,  to-wit, 
in  consideration  of  an  indebtedness  due  from  said  L.  Frank 
Clar  to  his  said  brother,  amountmg  to  about  $4,237.87.  As 
this  finding  is  the  most  vital  one,  and  the  one  most  earnestly 
attacked,  we  will  first  examine  it.  L.  Frank  Clar  testified  that 
his  father,  before  his  death,  left  $670  in  a  sack  for  his  brother 
Leo  H.,  who  was  then  a  mere  boy,  and  that  the  father,  among 
his  last  requests,  asked  him  to  take  care  of  it  and  keep  it  for 
Leo.  That  his  father  deeded  him  a  lot  in  San  Francisco  about 
the  year  1880  for  himself  and  His  brother  Leo.  That  this  prop- 
erty was  sold  for  $6,000,  and  of  this  sum  one-half  of  it  be- 
longed to  Leo.  That  $2,000  of  the  amount  realized  from  the 
sale  of  the  real  estate  and  the  $670,  and  $680  due  for  wages, 
amounted,  with  interest,  on  July  24,  1893,  to  $4,600  or 
$4,700.  That  the  money  after  the  sale  of  the  lot  was  placed 
in  Leo's  hands,  or,  rather,  $2,000  of  it,  together  with  the  $870 
and  $500  that  witness  had  from  other  sources.  That  Leo 
gave  witness  permission  to  use  this  money,  and  that  witness 
did  use  it  in  his  own  business,  and  was  thus  indebted  to  his 
brother  Leo  on  the  twenty-fourth  day  of  July,  1893,  in  a  sum 
exceeding  $4,600.  Leo  H.  Clar  testified  that  he  went  with 
his  older  brother,  L.  Frank,  to  the  safe  deposit  vault,  and  the 
money  was  placed  in  his  hands,  and  he  gave  his  brother  L. 
Frank  permission  to  use  it  in  his  own  business.  Ivan  Clar, 
another  brother,  testified  to  seeing  and  counting  the  $670  tied 
up  in  a  sack  in  the  vault  of  the  safe  deposit  company  with 
a  tag  on  it  bearing  his  brother  Leo's  name.  It  further  was 
testified  by  the  brothers,  Leo  and  Frank,  that  after  Leo  at- 
tained his  majority  he  worked  for  Frank  for  seventeen 
months,  and  that  such  services  were  worth  $40  per  month, 
amounting  to  $680,  and  that  Leo  had  never  been  paid.  There 
is  other  testimony,  but  the  above  is  sufficient  to  support  the 
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finding  as  to  consideration.  The  brothers^  who  were  wit- 
nesses for  each  other,  do  not  agree  as  to  all  the  facts,  and 
there  is  a  certain  degree  of  improbabiUty  about  much  of  the 
evidence  that  leaves  it  to  our  minds  unsatisfactory.  If  we 
had  to  pass  upon  it  in  the  first  instance  we  are  not  at  all  cer- 
tain that  we  would  find  as  did  the  judge  of  the  court  below. 
But  the  evidence  is  not  contradicted  nor  impeached  except  by 
its  own  weakness,  and  the  judge  of  the  court  below  has  found 
it  true.  As  he  saw  and  heard  the  witnesses,  he  was  more 
capable  of  judging  of  the  credit  to  be  given  to  their  testimony 
than  we  could  possibly  be  by  examining  the  record.  As  we 
understand  the  rule,  we  have  not  the  power  to  disturb  a  find- 
ing of  fact  if  there  is  substantial  evidence  to  support  it.  Un- 
Uke  the  court  below,  when  trying  the  cause  without  a  jury, 
we  possess  none  of  the  functions  of  the  jury,  and  therefore 
cannot  substitute  our  opinion  in  the  place  of  his  and  say 
which  testimony  is  true  and  wHich  is  false.  (Lick  v.  Madden, 
36  Cal.  212.) 

It  is  further  claimed  that  the  evidence  is  insufficient  to 
support  the  finding  that  the  deed  made  to  Leo  H.  Clar  was 
delivered.  The  witness  Butts  testified  that  at  the  request  of 
and  as  agent  of  Leo  he  prepared  the  deed  and  sent  it  to  L. 
Frank  Clar  at  Boston,  to  be  executed  and  returned  to  him. 
That  the  deed  was  executed  and  returned  to  witness,  and  that 
he  received  it  and  took  possession  of  it  for  Leo.  The  witness 
Leo  H.  Clar  says  that  he  employed  Butts  as  his  attorney  to 
get  the  deed  for  him.  We  think  the  evidence  (which  is  not 
contradicted)  amply  sufiicient  to  support  the  finding.  The 
deed  having  been  made  for  a  valuable  consideration  and  de- 
livered to  grantee,  the  law  presumes  that  the  grantee  right- 
fully acquired  the  title  to  the  property.  The  burden  was 
therefore  upon  the  defendant,  after  such  consideration  and 
delivery  is  established,  to  prove  a  fraudulent  intent  on  the 
part  of  the  grantor,  and  that  the  grantee  was  in  some  way  a 
party  to  such  fraud  by  purchasing  with  knowledge  of  9uch 
fraudulent  intent  or  under  such  circumstances  as  should  put 
him  on  inquiry  as  to  the  fraud  on  the  part  of  the  grantor. 
{Jones  V,  Simpson,  116  U.  S.  614 ;  Ross  v.  Wellman,  102  Cal. 
4.)  The  court  found  that  at  the  time  of  the  making  of  the 
conveyance  from  L.  Frank  Clar  to  Leo  H.,  that  Leo  was  not 
privy  to  or  a  participator  in  any  fraud  whatsoever,  and  that 
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Leo  never  conspired  with  his  brother  nor  anyone  else  in  any 
fraudulent  attempt  to  convey  or  dispose  of  said  property. 
This  finding  does  not  appear  to  be  directly  attacked  in  appel- 
lants brief,  but  the  argument  against  it  is  only  from  infer- 
ence and  a  narration  of  circumstances.  The  burden  was  upon 
the  defendant  to  show  that  Leo  was  in  some  way  a  party  to 
the  fraud  and  that  the  deed  was  not  taken  by  him  in  good 
faith.  In  the  absence  of  proof — ^that  is,  in  the  absence  of 
such  facts  and  circumstances — that  the  court  would  be  justi- 
fied in  the  conclusion  that  Leo  was  in  some  way  connected 
with  or  a  party  to  a  fraudulent  intent  on  the  part  of  Frank 
H.,  the  finding  would  be  justified. 

As  was  said  by  this  court  in  Levy  v.  Scott,  115  Cal.  41 :  '*It 
is  quite  true  that  evidences  of  fraud  are  not  left  lying  patent 
in  the  sunlight ;  that  fraud  itself  is  always  concealed,  and  that 
the  truth  is  to  be  discovered  more  often  from  circumstances, 
from  the  interests  of  the  parties,  from  the  irregularities  of  the 
transaction,  coupled  with  injury  worked  to  an  innocent  party, 
than  from  direct  and  primary  evidence  of  the  fraudulent 
contrivance  itself.  Nevertheless,  the  evidence  of  these  mat- 
ters, facts,  and  circumstances,  taken  together,  must  amount 
to  proof  of  fraud,  and  not  a  mere  suspicion  thereof,  for  the 
presumption  of  the  law,  except  where  confidential  relations 
are  involved,  is  always  in  favor  of  the  fair  dealing  of  itie 
parties." 

If  we  are  correct  in  what  has  been  said,  the  finding  as  to 
the  intent  of  L.  Frank  Clar  in  making  the  deed  to  his  brother 
Leo  is  not  material,  and  it  is  not  necessary  to  discuss  it.  It  is 
claimed  that  the  finding  that  the  deed  from  Leo  H.  Clar  to 
plaintiff  was  for  a  valuable  consideration  was  outside  the  is- 
sues, contrary  to  the  admissions  in  the  pleadings,  and  that 
the  said  deed  was  in  fact  a  mortgage  given  as  security  only. 
The  technical  argument  is  urged  that  the  plaintiff,  in  deny- 
ing the  cross-complaint,  literally  denied  "that  the  deed  was 
wholly  voluntary  and  without  any  consideration  whatever," 
and  that  such  denial  was  virtually  an  admission  of  the  allega- 
tion of  the  cross-complaint  as  to  want  of  consideration.  If 
counsel  had  urged  the  objection  in  the  court  below,  it  would 
probably  have  resulted  in  an  amendment  to  the  answer  to 
the  cross-complaint  in  furtherance  of  justice,  and  in  order 
that  the  case  might  be  tried  upon  its  merits.    This  course  was 
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not  pursued,  and  the  case  was  fully  tried  as  though  the  issue 
was  properly  made  hy  the  pleadings.  Counsel  will  not  be 
allowed  to  try  the  case  upon  the  theory  that  the  issue  was 
properly  before  the  court  below,  and  thus  entice  his  adversary 
into  a  trap  to  be  sprung  in  this  court  at  the  last  moment 
This  court  does  not  countenance  technical  objections  to  plead- 
ings when  the  case  was  tried  in  the  court  below  upon  the 
theory  that  the  issues  were  properly  made.  (Gushing  v. 
Pires,  124  Cal.  663.)  We  do  not  think  the  defendant  is  in 
a  position  to  claim  that  the  deed  from  Leo  H,  Clar  to  plaintiff 
was  not  made  in  good  faith,  or  that  it  was  intended  as  a  mort- 
gage. He  is  not  a  creditor  of  Leo  H.  Clar,  nor  of  the  plain- 
tiff, and  if  the  deed  was  a  gift,  it  would  not  in  the  least  con- 
cern the  defendant.  The  deed  to  Leo  H.  Clar  having  been 
made  in  good  faith  and  for  a  valuable  consideration,  he  could 
afterward  transfer  the  title  acquired  by  the  deed  to  anyone, 
whether  such  person  was  a  purchaser  in  good  faith  or  not 
A  purchaser  without  notice  of  the  fraud  may  sell  the  property 
to  a  person  who  has  notice,  for  the  law  does  not  know  of  an 
unencumbered  estate  which  is.  forfeited  by  alienation,  or  for 
which  the  owner  cannot  pass  a  good  title  to  the  purchaser. 
(Bump  on  Fraudulent  Conveyance,  sec.  499,  and  caae? 
cited.) 

Considerable  space  is  taken  up  in  appellants'  brief  in  the 
attempt  to  show  that  the  finding  that  plaintiff  was  in  posses- 
sion of  the  lands  at  the  time  of  the  commencement  of  (he 
action  is  not  supported  by  the  evidence.  The  evidence  is  suf- 
ficient, but  the  finding  is  wholly  immaterial.  The  owner  of 
land  does  not  have  to  be  in  possession  in  order  to  enable  bin! 
to  maintain  an  action  to  quiet  title.  (Code  Civ.  Proc.,  sec. 
738;  People  v.  Center,  66  Cal.  555;  Brvrne  v.  Gates,  80  Cal. 
463.)  Many  technical  objections  are  made  to  the  rulings 
upon  the  admission  or  rejection  of  evidence.  The  first  one 
argued  is  the  ruling  of  the  court  in  sustaining  plaintiff's  ob- 
jection to  the  defendants'  question  asked  of  the  witness  Leo 
H.  Clar,  to  wit :  "What  statement  did  you  make  to  Mr.  Butts 
at  the  time  you  told  him  to  get  the  deed?  How  did  you  tell 
him?    Did  you  give  him  any  instructions  about  getting  it?" 

The  court  sustained  the  objection  upon  the  ground  that  the 
question  "had  already  been  answered  and  goue  over,"    We 
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think  the  ruling  is  not  prejudicial  error.  The  witness  had 
been  fully  examined  and  cross-examined  and  then  re-exam- 
ined and  recross-examined,  and  again  re-examined  and 
recross-examined,  and  this  question  was  asked  at  the  lat- 
ter end  of  the  third  cross-examination  and  had  been  sub- 
stantially gone  over  before.  The  witness  was  again  called  by 
defendant  and  examined  and  cross-examined  some  three  or 
four  times.  The  next  objection  is  to  a  large  number  of  ques- 
tions asked  by  plaintiff's  counsel,  upon  the  ground  that  they 
are  leading  and  suggestive.  It  is  the  settled  rule  in  this  state 
that  the  allowance  of  leading  questions  is  in  the  discretion  of 
the  trial  court,  and  that  a  case  will  not  be  reversed  on  such 
ground  unless  there  is  a  manifest  abuse  of  such  discretion. 
(White  V.  White,  82  Cal.  452;  Kyle  v.  Craig,  125  Cal.  107.) 
A  Miss  Burnett  testified  by  deposition,  and  it  appeared  that 
she  wrote  a  letter  to  L.  Frank  Clar  prior  to  the  time  the  deed 
was  made  by  Frank  to  Leo.  The  letter  was  written  by  Miss 
Burnettto  Frank  and  not  to  Leo  or  any  party  now  interested  in 
this  case.  It  appears  that  Miss  Burnett  knew  that  Frank  was 
indebted  to  Sommer,  and  she  was  afraid  that  Sommer  might 
attach  his  property  or  cause  him  trouble.  She  advised  Frank 
to  deed  his  property  to  her  until  he  could  settle  with  Sommer, 
and  then  she  would  reconvey  it.  The  court  excluded  the  por- 
tion of  Miss  Burnett's  letter  relating  to  or  rather  advising  such 
conveyance,  and  we  think  the  ruling  correct.  The  advice 
was  never  acted  upon,  and  in  fact  Frank  refused  to  so  deed  his 
property,  and  told  Miss  Burnett  that  he  would  not  do  it  as  it 
would  not  be  honest.  It  would  be  contrary  to  all  rules  of  evi- 
dence to  allow  a  written  suggestion  of  a  stranger  to  the  litiga- 
tion to  which  no  one  of  the  parties  or  their  privies  consented 
to  be  admitted  in  evidence.  The  case  quoted  by  counsel — 
People  V.  Colbum,  105  Cal.  651 — ^is  directly  against  him.  It 
is  said  in  the  opinion :  *'The  letter  was  a  statement  of  a  third 
party  in  nowise  connected  with  defendant,  and  was  not  made 
under  the  sanction  of  an  oath,  and  not  admissable.  The  pos- 
session of  unanswered  letters  is  not  such  evidence  of  acquies- 
enoe  in  their  contents  as  to  make  them  admissible  in  a  civil 
case,  and  a  letter  found  upon  a  prisoner  when  arrested  has 
been  held  to  be  no  evidence  of  the  facts  stated  in  it.'* 
CXXV.  Cal.— 43 
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If  the  proof  had  shown  that  L.  Frank  Clar  acted  upon  the 
advice  given  in  the  letter,  or  that  he  requested  it  or  in  any 
way  agreed  to  it,  then  it  would  be  admissible  for  the  purpose 
of  showing  hia  fraudulent  intent.  His  fraudulent  intent, 
however,  would  not  change  the  result  of  the  finding  that  the 
deed  was  made  to  Leo  H.  in  good  faith  and  for  a  valuable 
consideration.  We  think  the  testimony  tending  to  show  a 
gift  of  $2,000  from  L.  Frank  Clar  to  his  brother  Leo  was 
within  the  issues  made  by  the  pleadings.  The  cross-com- 
plaint alleged  that  the  deed  to  Leo  was  without  consideration. 
The  answer  to  the  cross-complaint  denied  this.  If  L.  Frank 
Clar,  at  the  time  when  he  was  not  indebted,  made  a  gift  of 
$2,000  to  his  brother,  he  had  the  right  to  do  so.  If  he  after- 
ward borrowed  it,  the  payment  of  the  debt  would  be  a  good 
consideration  for  th«  deed.  Aa  has  been  said  before,  the  truth 
or  falsity  of  the  evidence  was  left  to  the  trial  judge  and  is  not 
for  this  court. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Gray,  C,  and  Chipman,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed, 

McFarland,  J.,  Henshaw,  J.^  Temple^  J. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1144.    Department  Two.— September  6,  1899.] 

BURRITT  N.  DOW  et  al.,  Appellants,  v.  REVILLA  A. 
SWAIN  et  al..  Respondents. 

Exchange  of  Laio)  fob  Foundbt  Stock— FBAim—BsBczBaioir—Fnip- 
iNos — ^Reliance  upon  False  Bepbebentations. — ^In  an  action  to 
rescind  an  exchange  of  land  for  foundry  stock,  fraud  justifying  the 
rescission  is  established  by  findings  that  plaintiffs  were  indnbed  to 
make  the  exchange  solely  by  reliance  upon  materially  false  and  f mmi- 
dulent  representations  of  fact  by  the  defendants  as  to  the  solvency 
profits,  and  assets  of  the  corporation  owning  the  foundry,  and  that 
the  value  of  the  stock  could  have  been  approximately  ascertained 
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only  by  a  thorough  inTestigation  by  experts  of  the  value  of  the  aa- 
sets,  property,  books,  and  business  of  the  corporation,  and  that 
plaintiffs  were  ignorant  of  the  falsiiy  of  the  representations,  and 
acted  upon  them  as  true. 

Id. — ^Abseivcs  of  CowyiDEW'nAL  Bxiationb— Fossxhujtt  of  Ikvestioa- 
TiON — Judgment  not  Suffobied— Bsvebsal  itfon  Afpbal. — ^Fur- 
ther findings  that  there  was  no  relation  of  trust  or  confidence  be- 
tween the  parties,  that  plaintiffs  were  not  fraudulently  induced  to 
forbear  inquiry  into  the  truth  of  the  representations,  and  that  "they 
might  have  ascertained  their  falsiiy  by  making  the  necessary  inyesti- 
gations  and  employing  the  proper  means  to  that  end,"  cannot  over- 
come the  effect  of  the  other  findings,  or  sustain  a  judgment  for  the 
defendants  upon  the  entire  findings;  and  judgment  for  the  plain- 
tiffs upon  the  findings  will  be  ordered  upon  appeal. 

Id. — ^Neglect  of  Examination — Conglx7Sion  of  Law— Reason  fob  De- 
cision.— ^A  finding  placed  in  the  conclusion  of  law  "that  by  reason 
of  their  neglect  and  fmlure  to  properly  examine  the  property  which 
they  took  in  exchange  for  their  property,  and  to  investigate  and 
ascertain  its  value,  equity  will  not  grant  relief  to  the  plaintiffs,"  is 
not  a  misplaced  finding  of  fact^  nor  properly  a  conclusion  of  law,  but 
is  in  its  nature  the  statonent  of  a  reason  for  decision. 

lb. — BRIGHT  TO  Belt  ufon  Bkfbbsentations— iNEQUAunrr  of  Knowl- 
edge— ^Pbbsumption. — ^When  a  representation  is  made  concerning 
facts  of  which  the  party  making  it  has  or  is  supposed  to  have 
knowledge,  and  the  other  party  has  no  such  advantage,  and  has  not 
investigated  for  himself  or  been  afforded  the  means  of  investigation, 
and  begun  to  make  inquiries,  and  the  representation  is  not  as  to 
generalities,  the  knowledge  of  which  is  equally  within  the  reach  of 
both  parties,  it  will  be  presumed  that  the  party  to  whom  the  repre- 
sentations were  made  relied  upon  them,  and  he  is  justified  in  doing 
so. 

Id. — ^Imferfbot  EzAMnrATBON  bt  Bulks— Fault  of  Selexb.— When  the 
seller  knows  the  facts  and  the  buyer  is  ignorant,  and  to  the  knowl- 
edge of  the  seller  the  buyer  relies  upon  the  false  representations, 
equity  will  not  refuse  relief  because  an  imperfect  examination  was 
made  by  the  buyer  because  of  the  false  representations,  and  espe- 
cially if  means  were  used  by  the  seller  to  prevent  a  perfect  exami- 
nation by  the  buyer. 

Id. — ^Positive  Assebtions  without  Wabbant.— One  who  makes  positive 
assertions  without  warrant  cannot  excuse  himself  by  saying  that  the 
other  party  need  not  have  relied  upon  them;  but  he  must  show  that 
his  representations  were  not  in  fact  relied  upon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  motion  to  vacate  the  judgment  and  to  render  judgment 
f(»r  the  plaintiffs.    J.  C.  B.  Hehbard,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Boyd  &  Fifield,  for  Appellants. 

The  facts  found  do  not  sustain  the  conclusions  of  law,  or 
support  the  judgment.  A  vendor  who  has  by  fraud  circum- 
vented his  vendee  by  misrepresentation  as  to  facts  within  his 
knowledge,  the  falsity  of  which  is  not  known  to  the  vendee, 
cannot  say  to  his  victim,  "You  are  to  blame  for  trusting  to 
my  statements,  for  you  should  have  investigated  for  your- 
self." {Bank  of  Woodland  v.  Hiatt,  58  CaL  234;  Marston  v. 
Simpson,  54  Cal.  189;  Senier  v.  Senter,  70  Cal..  619; 
Loaiza  v.  Superior  Court,  85  Cal.  30;  Oroppengiesser 
V,  Lake,  103  Cal.  37;  Yeomans  v.  Bell,  79  Hun, 
215;  Sutton  v.  Morgan,  158  Pa.  St.  204;  38  Am.  St. 
Rep.  842;  Fargo  Oas  etc,  Co.  v.  Fargo  Oaa  etc.  Co.,  4  N.  Dak. 
219;  Foley  v.  Holtry,  43  Neb.  133;  Hoock  v.  Bovrman,  42 
Neb.  80 ;  47  Am.  St.  Bep.  691 ;  Turner  v.  Houpt,  53  N.  J.  Eq. 
526;  Nelson  v.  Carlson,  54  Minn,  90;  Handy  v.  Waldron,  19 
R.  I.  618;  Olcott  v  Bolton,  50  Neb.  779;  Redgrave  v.  Hurd, 
L.  R.  20  Ch.  Div,  1, 12-25;  Battelle  v.  Gushing,  21  D.  C.  59, 
72;  Cornell  v.  Crane,  113  Mich.  460;  1  Bigelow  on  Fraud, 
523-28.) 

A.  E.  Bolton,  and  Louis  H.  Sharp,  for  Respondents. 

The  findings  that  there  was  no  investigation  or  use  of 
proper  means  to  that  end,  and  that  there  was  no  relation  of 
trust  and  confidence  between  the  parties,  and  that  the  defend- 
ants did  fraudulently  induoe  plaintiff  to  forbear  inquiry,  sus- 
tain the  judgment  for  defendants.  (Slaughter  v.  Oerson,  13 
Wall.  383;  Peabody  v.  Phelps,  9  Cal.  222;  Commissioners  v. 
Younger,  29  Cal.  176;  Byrne  v.  Jansen,  60  Cal.  627;  Alden 
V.  Pryal,  60  Cal.  215;  Champion  v.  Woods,  79  Cal.  20;  12 
Am.  St.  Rep.  126;  Hanscom  v.  DruUard,  79  Cal.  237;  Ear- 
vey  V.  Dale,  96  Cal.  161 ;  Wainscott  v.  Occidental  etc.  Assn., 
98  Cal.  257;  Daley  v.  Quick,  99  Cal.  183;  Lion  v.  McClory, 
106  CaL  62Z;  Montgomery  v.  Keppel,  75  Cal.  130,  7  Am.  St. 
R^p.  125 ;  Southern  Development  Co.  v.  Silva,  125  U.  S.  247 ; 
Farrar  v.  Churchill,  135  U.  S.  609;  Andrus  v.  St.  Louis  etc. 
Ry.  Co.,  130  U.  S.  643 ;  Famsworth  v.  Duffner,  142  U.  S.  43 ; 
Brown  v.  Leach,  107  Mass.  368 ;  Parker  v.  Moulton,  114  Mass. 
99;  19  Am.  Rep.  315;  Pohmd  v.  Brownell,  131  Mass.  141; 
41  Am.  Rep.  215;  Deming  v.  Darling,  148  Mass.  506;  Long 
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V.  Warren,  68  N.  Y.  426;  Schvmaker  v.  Mather,  133  N.  Y. 
596;  Mosher  v.  Post,  89  Wis.  602;  Farr  v.  Peterson,  91  Wis. 
182 ;  Letuis  v.  BrookdaU  Land  Co,,  124  Mo.  672.)  It  is  only 
where  the  subject  of  the  sale  is  not  at  hand  that  the  buyer  can 
rely  upon  the  representations  of  the  seller  without  investiga- 
tion. It  is  otherwise  when  the  property  sold  is  at  hand,  and 
can  be  investigated.  {Chrysler  v.  Canaday,  90  N.  Y.  272 ; 
43  Am.  Rep.  166.)  The  finding  placed  in  the  conclusions 
of  law  that,  "by  reason  of  their  neglect  and  failure  to  prop- 
erly examine  the  property  which  they  took  in  exchange  for 
their  property,  and  to  investigate  its  value,  equity  will  not 
grant  relief  to  the  plaintiffs,"  is  a  finding  of  fact  which  sus- 
tains the  judgment,  notwithstanding  its  position.  (Bath  v, 
Valdez,  70  Cal.  355 j  Spargur  v.  Heard,  90  Cal.  228;  BuHon 
V.  Burton,  79  Cal.  490 ;  Foot  v.  Murphy,  72  Cal.  105 ;  Millard 
V.  Legion  of  Honor,  81  Cal.  347.) 

TEMPLE,  J. — This  action  was  brought  to  enforce  a 
rescission  of  a  contract  for  fraud.  It  is  averred  that  Carrie  C. 
Dow,  wife  of  the  other  plaintiff,  until  August  1,  1895,  and 
until  conveyance  to  defendant  Swain,  owned  as  her  separate 
property  a  ranch  in  Tulare  county  worth  $20,000.  The 
Atlas  Iron  Works  was  a  corporation  with  a  capital  stock  of 
100,000  shares,  of  the  par  value  of  $10  per  share,  of  which 
83,882  shares  had  been  issued.  August  1,  1895,  plaintiffs 
contracted  with  defendant  Hovey,  who  professed  to  be  the 
agent  of  defendant  Swain,  to  exchange  said  farm  for  22,220 
shares  of  stock  in  said  corporation.  August  5th  she  con- 
veyed the  property  to  Swain  and  received  the  stock. 

Plaintiffs  were  induced  to  make  the  exchange  by  certain 
fraudulent  misrepresentations,  which  admittedly  were  quite 
material  and  important,  and  which  were  all  averred  and 
found  to  be  fake.  It  is  also  averred  and  found  that  the  de- 
fendants were  both  interested  in  the  exchange,  although 
Hovey  represented  that  he  had  no  interest  in  the  matter  and 
no  stock  in  the  corporation,  except  just  enough  to  authorize 
him  to  act  as  a  director.  Also,  that  plaintiffs  knew  nothing 
of  the  facts,  save  what  they  were  told  by  Hovey.  The  rep- 
resentations were  made  with  the  intent  to  defraud  and  de- 
ceive; they  were  false,  and  both  defendants  knew  that  to  be 
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80.  It  is  found  that  plaintiffs  believed  the  representations, 
and  were  induced  by  them  to  make  the  exchange  which  they 
would  not  otherwise  have  made.  The  representations  were  as 
to  facts,  and  not  mere  matters  of  opinion. 

Demand  for  a  rescission  and  the  necessary  offer  to  return 
stock,  et  cetera,  before  the  action  was  commenced,  were  all 
admitted. 

But,  while  findmg  all  other  facts  for  plaintiffs,  the  court 
also  found  that  there  was  no  relation  of  trust  or  confidence 
between  the  parties,  and  plaintiffs  were  not  fraudulently  in- 
duced to  forbear  inquiry  into  the  truth  of  the  said  repre- 
sentations, and  ''they  might  have  ascertained  their  falsity  by 
making  the  necessary  investigations  and  emplojring  the 
proper  means  to  that  end.''  And,  so  finding,  rendered  judg- 
ment for  the  defendants,  and  adds:  ''As  conclusion  of  law 
from  the  foregoing  facts  the  court  finds:  1.  That  by  reason 
of  their  neglect  and  failure  to  properly  examine  the  prop- 
erty which  they  took  in  exchange  for  their  property,  and  to 
investigate  and  ascertain  its  value,  equity  will  not  grant  re- 
lief to  the  plaintiffs.'' 

It  is  argued  that  this  is  a  misplaced  finding  of  a  fact.  I 
think  not,  though  it  may  be  doubted  whether  it  can  be  called 
a  conclusion  of  law.  It  is  expressly  a  conclusion  from  the 
foregoing  facts,  and  in  its  nature  is  not  the  statement  of  an 
ultimate  fact,  but  the  reason  for  a  decision. 

The  property  of  the  corporation  consisted  of  a  foundry  on 
the  Potrero,  with  machine  shop  attached,  with  tools  and  stock, 
and  certain  book  accounts  and  bills  receivable.  The  works 
were  in  operation.  The  finding  states:  "The  plaintiffs  had 
no  experience  in  the  business  there  carried  on,  nor  in  any 
similar  business,  and  no  knowledge  in  regard  to  the  value  of 
the  said  property  and  assets  of  the  concern  nor  its  shares  of 
stock,  and  neither  of  them  was  skilled  in  books  of  account." 
The  false  representations  as  stated  in  the  third  finding  were 
the  following:  "The  said  Hovey,  for  the  purpose  and  with 
the  intent  to  induce  the  making  by  the  plaintiff  of  the  con- 
tract mentioned  in  the  complaint,  and  the  execution  of  the 
said  deed  and  transfer  therein  mentioned,  stated  and  repre- 
sented to  the  plaintiffs  that  the  said  Atlas  Iron  Works  was 
perfectly  solvent;  that  the  net  profits  of  its  business  for  the 
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year  1894  was  $10,000;  that  there  was  outstanding  accounts 
due  to  it  which  were  good,  sufficient  to  pay  all  its  indebted- 
ness; that  it  was  in  better  condition  than  the  statement  of 
February  1, 1896  (set  forth  in  the  complaint)  showed;  that 
its  credit  was  Al ;  that  it  could  buy  all  the  material  it  wanted 
on  credit;  that  he  knew  more  about  its  business  than  anyone 
else ;  that  he  had  thoroughly  investigated  its  affairs,  and  that 
said  stod:  was  worth  ninety  cents  a  share;  that  the  open  ac- 
counts shown  in  said  statement  of  February  1, 1895,  among 
the  assets,  were  good;  that  he  did  not  own  any  of  said  stock, 
except  enough  to  qualify  him  as  a  director  of  the  company ; 
that  said  Swain  had  borrowed  thirty-five  or  forty  cents  a  share 
on  the  stock. 

The  statement  of  February  1, 1895,  was  shown  to  plainti£Fs 
in  connection  with  the  representations,  and  is  as  follows: 
Statement  of  the  Atlas  Iron  Works. 
February  1, 1895. 

Assets. 
Construction,  Building,  Hotel, 

Stock  and  tools $68,742  22 

Cash 883  92 

Mejchandise 5,016  00 

Open  Accounts 21,252  27 

Total $95,894.41 

Liabilities. 

Open  Accounts $  4,169  06 

Note,  J.  F.  Chapman 1,173  89 

Anglo  California  Bank 2,412  50 

Pacific  Axle  Co.,  note  due  Jan.  1896. . .     8,791  50 

Total $16,546.94 

Assets  over  and  above  liabilities $79,347.47 

As  stated,  the  court  specifically  finds  each  representation 
untrae.  As  to  the  statement  of  February  1,  1895,  it  was 
found  that  the  property  valued  at  $68,742.22  was  not  worth 
to  exceed  $25,000,  and  that  more  than  $8,000  of  tlie  open 
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accounts  were  worthless,  and  that  the  collections  from  bills 
receivable  will  not  pay  the  indebtedness  by  $4,357.35. 

The  eleventh  finding  is  as  follows :  "The  stock  of  the  Atlas 
Iron  Works  has  no  market  value.  It  was  not  bought  or  sold 
on  the  market.  It  was  not  worth  intrinsically  to  exceed  thirty 
cents  a  share.  That  amount  per  share  might  have  been 
derived  from  a  sale  of  all  its  property  and  plant  as  a  going 
concern,  the  payment  of  its  debts  and  the  division  of  the 
surplus  among  the  outstanding  shares,  provided  a  purchaser 
could  be  found.  If  it  had  been  compelled,  within  any  rea- 
sonable time,  to  sell  its  property  and  assets  for  what  they 
would  bring  in  cash,  there  would  have  been  no  surplus  for 
the  stockholders.  The  value  of  the  stock  could  have  been 
approximately  ascertained  only  by  a  thorough  investigation 
by  experts  of  the  values  of  its  assets  and  property,  and  of  its 
books  and  business." 

Before  closing  the  trade  Hovey  took  plaintiffs  to  the 
foundry,  where  they  met  Swain,  who  was  secretary  of  the 
corporation.  The  defendants  then  showed  plaintiffs  through 
the  foundry,  and  they  were  "informed  in  a  general  way  that 
they  could  have  opportunity  to  examine  the  books  of  the  com- 
pany." At  the  same  time  Hovey  told  them  that  he  "knew 
all  about  the  affairs  of  the  company  and  could  give  them  any 
information  that  they  wanted."  Plaintiffs  did  not  examine 
the  books  or  employ  anyone  to  do  so,  and  did  not  discover  the 
falsity  "of  any  of  the  said  statements  or  representations  above 
found  to  have  been  made,  nor  did  they  gain  any  knowledge 
beyond  the  said  representations."  All  these  facts  are  from 
the  findings,  there  being  no  bill  of  exceptions. 

And  this  is  the  rule  of  law  asserted  by  the  judgment.  Al- 
though the  vendor  and  hie  agent  had  peculiar  means  of 
knowing  the  material  facts,  and  knew  that  plaintiffs  knew 
nothing  of  the  property  or  of  the  business,  or  of  bookkeeping; 
and  although  the  value  of  the  property  could  not  have  been 
ascertained  without  the  employment  of  skilled  accountants 
and  expert  appraisers;  although  plaintiffs  relied  wholly  upon 
the  false  representations,  and  had  no  other  knowledge,  and 
no  means  of  knowledge,  except  by  the  employing  of  experts 
to  examine  the  books  and  property,  and  although  evai  by 
that  means  the  falsity  of  some  quite  material  misrepresenta* 
tions  could  not  have  been  discovered  (such  as  the  value  of  the 
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open  accounts),  still,  plaintiffs  cannot  recover,  because  there 
was  no  relation  of  trust  and  confidence  between  the  parties, 
and  ihey  were  not  fraudulently  induced  to  forbear  inquiry, 
"and  they  might  have  ascertained  their  falsity  by  making 
the  necessary  investigations  and  employing  the  proper  means 
to  that  end.''  The  word  "necessary"  must  mean  such  in* 
quiries  as  would  have  proved  successful.  If  the  rule  were 
applied  to  all  cases  of  fraud,  relief  would  always  be  denied 
where  the  relations  are  not  confidential. 

It  is  unnecessary  to  state  that  no  case  has  been  or  can  be 
found  which  comes  anywhere  near  sustaining  this  proposi- 
tion. The  only  rational  explanation  of  the  ruling  which  I 
can  imagine  is,  that  the  court  concluded  that  plaintiffs  did  in- 
vestigate for  themselves,  and  did  not  rely  upon  the  repre- 
sentations, and,  since  they  were  not  induced  to  forbear  by  the 
fault  of  the  defendants,  it  was  their  own  fault  if  their  in- 
vestigations were  not  sufficiently  thorough. 

The  general  rules  upon  the  question  as  to  when  a  party 
may  or  may  not  rely  upon  representations  are  stated  in 
Pomeroy's  Equity  Jurisprudence,  section  892.  He  cannot 
rely  upon  them:  1.  When  he  investigates  for  himself;  2. 
When  he  is  afforded  the  means  of  investigation  and  com- 
mences to  make  inquiries  which,  if  efficiently  prosecuted, 
would  have  resulted  in  proving  the  falsity  of  the  representa- 
tions; 3.  When  the  representation  is  in  regard  to  generali- 
ties, equally  within  the  knowledge  of  the  parties,  or  the 
knowledge  is  equally  within  the  reach  of  both  parties.  "But 
when  the  representation  is  concerning  facts  of  which  the 
party  making  it  has,  or  is  supposed  to  have,  knowledge,  and 
the  other  party  has  no  such  advantage,  and  the  circum- 
stances are  not  those  described  in  the  first  or  second  case, 
then  it  will  be  presumed  that  he  relied  on  the  statements ;  he 
is  justified  in  doing  so."  This  case  is  plainly  within  this  last 
proposition,  unless  the  plaintiffs,  instead  of  relying  upon  the 
representations,  did  investigate  for  themselves.  The  parties 
were  not  on  an  equal  footing  as  to  knowledge.  Defendants, 
as  they  represented,  knew  more  about  the  matter  than  any- 
body else— the  plaintiffs  were  entirely  ignorant  in  regard  to 
such  property.  The  corporate  stock,  which  was  the  subject 
of  the  trade,  had  no  market  value,  but  the  false  representa- 
tions gave  it  an  intrinsic  value.    This  is  not  a  case  p{  patent 
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defects  or  where  the  property  is  at  hand,  and  it  would  argae 
grofls  negligence  on  the  part  of  the  buyer  to  rely  upon  state- 
mento  of  the  seller  without  opening  his  eyes  to  look.  Under 
such  circumstances  there  is  no  case  which  holds  that  the  pur^ 
chaser  is  bound  to  investigate  for  himself,  and  may  not  rely 
upon  the  representations,  and  that  equity  will  not  grant  re- 
lief to  him  if  he  does  and  is  defrauded. 

The  reason  given  by  the  court  for  its  conclusion  that  de- 
fendants were  entitled  to  judgment  was  as  stated,  but  it  found 
facts  as  follows :  "The  plaintiflh  were  deceived  and  misled  by 
said  false  statements  and  representations,  and  were  ignorant 
of  their  falsity,  but  believed  them  to  be  true,  and  they  both 
acted  and  relied  solely  upon  them  as  true,  in  making  said 
contract  and  executing  and  delivering  said  deed  and  transfer, 
and  were  induced  thereby  to  make  said  contract  and  execute 
said  deed  and  transfer,  and,  but  for  said  false  statements  and 
representatoins,  would  not  have  entered  into  said  contract 
or  made  said  deed  and  transfer. 

'The  plaintiffs  did  not  discover  or  know  the  falsity  of  said 
representations  and  statements,  nor  any  of  them,  until  more 
than  two  weeks  after  they  had  executed  and  delivered  the  said 
deed  and  transfer." 

And  further:  "By  reason  of  said  statements  and  repre- 
sentations, and  their  reliance  thereon,  the  plaintiffs  have  suf- 
fered damages  in  the  loss  of  the  real  and  personal  property 
described  in  the  complaint,  and  to  the  value  and  amount 
thereof." 

The  plaintiffs  were  not  put  upon  inquiry  by  having  their 
suspicions  so  aroused  that  it  was  negligence  on  their  part  not 
to  inquire  further,  and  it  also  appears  that  they  did  not  in 
fact  rely  upon  any  examination  made  by  themselves — ^if  it 
can  be  held  that  they  made  any. 

It  is  quite  obvious  that  the  plaintiffs  in  this  case  did  not 
make  an  examination  for  themselves,  or  attempt  to  do  so. 
Defendants  knew  that  they  were  utterly  incapable  of  so 
doing,  except,  as  the  court  finds,  by  the  employment  of  ex- 
perts. Showing  these  inexperienced  rustics  through  the 
foundry  and  machine  shops  was  but  in  furtherance  of  the 
fraud,  and  when  they  were  told  "in  a  general  way"  that  they 
could  examine  the  books,  Hovey  also  told  them  that  he  knew 
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all  about  it  and  could  give  them  all  the  information  they 
desired.  To  lead  a  blind  man  through  the  works  would  not 
have  afforded  an  opportunity  to  examine  for  himself. 
These  oould  learn  no  more  except  that  there  was  in  fact  a 
foundry. 

I  do  not  subscribe  to  the  idea  that  under  all  circumstances ' 
an  actual  examination  by  the  buyer  will  shield  the  wrong- 
doer from  an  action  for  damages. 

Every  case  must  be  judged  for  itself,  and  the  circum- 
stances which  warrant  or  forbid  relief  cannot  be  scheduled. 
If  the  seller  knows  the  facts,  and  the  buyer  is  ignorant,  and 
to  the  knowledge  of  the  seller  the  buyer  relies  upon  the  rep- 
resentations, I  see  no  reason  why  relief  should  not  be  granted,  y 
although  an  imperfect  examination  was  made.  It  may  have 
been  imperfect  becaues  of  the  representations.  Means  were 
used  to  prevent  the  examination,  and  it  would  not  be  going 
far  to  say  that  the  relation  is  made  confidential  by  the  mere 
making  of  the  representation  with  the  knowledge  that  it  will 
be  acted  upon.    (Civ.  Code,  sec.  2219.) 

"It  is  now  settled  law  that  one  who  chooses  to  make  posi- 
tive assertions  without  warrant  will  not  excuse  himself  by 
saying  that  the  other  party  need  not  have  relied  upon  them. 
He  must  show  that  his  representations  were  not  in  fact  relied 
upon.  In  the  same  spirit  it  is  now  understood  that  the  de- 
fense of  contributory  negligence  does  not  mean  that  the 
plaintiff  is  to  be  punished  for  his  want  of  caution,  but  that 
an  act  or  default  of  his  own,  and  not  the  negligence  of  the 
defendant,  was^  the  approximate  cause  of  his  damage.'' 
(Webb's  Pollack  on  Torts,  378,  and  see  note  where  numerous 
authorities  are  dted.) 

In  Bishop  on  Noncontract  Law,  sec.  330,  it  is  said:  That 
plaintiff  is  too  credulous  is  not  generally  a  defense.  "The 
test  of  the  representation  is  its  actual  effect  on  the  particular 
mind,  whether  it  is  a  strong  and  circumspect  mind,  or  one 
weak  and  too  relying."    (See,  also,  Bigelow  on  Frauds,  524.) 

"Every  contracting  party  has  an  absolute  right  to  rely  on 
the  express  statenient  of  an  existing  fact,  the  truth  of  which 
is  known  to  the  opposite  party  and  unknown  to  him,  as  the 
basis  of  a  mutual  agreement;  and  he  is  under  no  obligation 
to  investigate  and  verify  statements  to  the  truth  of  which  the 
other  party  to  the  contract,  wih  full  means  of  knowledge, 
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has  deliberately  pledged  his  faith."  (Mead  v.  Bunn,  32  N. 
Y.  275.)  To  the  same  eflPect  are  Eaton  v.  Winnie,  20  Mich. 
153, 4  Am.  Rep.  377 ;  UcBean  v.  Craddock,  28  Mo.  App.  380, 
and  numerous  cases  there  cited. 

The  effrontery  of  the  defendants  and  their  unbounded  con- 
fidence in  the  guileless  simplicity  of  the  plaintifiPs  is  shown 
by  the  fact  that  they  told  Mrs.  Dow  that  she  could  verify  the 
statement  of  February  1,  1895,  which  is  set  out  above,  by 
inquiring  at  the  mercantile  agencies.  She  did  so  inquire, 
and  found  only  that  the  same  statement  had  been  submitted 
there  by  the  Atlas  Iron  Works,  of  which  Swain  was  secre- 
tary. This  sufficiently  shows  the  incapacity  of  plaintiffs,  but 
>^  hardly  proves  that  they  examined  for  themselves  and  did 
not  rely  upon  the  representations. 

I  have  examined  the  numerous  authorities  cited  by  counsel 
for  respondent,  and  do  not  think  there  is  one  which  would 
help  his  case.  He  assumes,  however,  that  his  case  is  one  in 
which  the  purchasers  did  not  rely  upon  the  representations, 
but  made  an  examination  for  themselves.  I  cannot  agree 
with  that  proposition. 

The  findings  seem  to  cover  tne  whole  case,  and  every  issue 
of  fact  is  resolved  in  favor  of  plaintiffs.  I  see  no  reason  for 
a  new  trial.  The  findings  as  they  are  entitle  the  plaintiffs  to 
the  relief  demanded. 

The  cause  is  therefore  remanded,  with  directions  to  set 
aside  the  judgment,  and  in  lieu  thereof  to  enter  judgment 
for  the  plaintiffs,  as  demanded  in  the  complaint 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[L.  A.  No.  485.    Department  Two.--4Septeinber  (T,  18M.] 

ANTHONY  G.  HUBBARD,  Respondent,  v.  UNIVERSITY 

BANK  OF  LOS  ANGELES  et  al.,  Appellants. 

FORKCLOSTTBB  OF  MOBTOAGE — JoiNDEB  OF  PASTDBS — ^EinMBSEBS  OF  NoTV. — 

In  the  action  for  the  foreclosure  of  a  mortgage  securing  the  pay- 
ment of  a  promissory  note  which  was  endorsed  before  delivery  by 
third  parties  who  waived  demand  and  notice,  the  endorsers  of  the 
note  may  be  properly  joined  as  oodefendants. 
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Id. — JuDGMEm?  FOB  DsnciENCT  Against  Endobbeb. — In  such  action  a 
judgment  may  be  rendered  and  ordered  docketed  for  the  deficiency 
which  may  arise  after  sale  of  the  mortgaged  premises,  against  the 
endorsers  as  well  as  against  the  makers  of  the  note. 

Id. — ^Allowance  of  Attobzhst's  Feb — ^Execution  of  Mobtgage  by  Cob- 
fobation — ^authobitt  fbom  dibeotobs— admissions  in  pleadings. 
— ^Where  the  mortgage  in  suit  expressly  provided  for  the  allowance 
of  a  reasonable  attorney's  fee,  to  be  fixed  by  the  court,  the  corpora- 
tion defendant,  in  whose  name  the  mortgage  was  executed,  is  bound 
by  admissions  in  the  pleadings  that  the  corporation  executed  the 
mortgage,  and  that  its  execution  was  authorized  by  resolutioh  of  its 
directors;  and  it  cannot  claim  that  the  resolution  did  not  authorize 
the  allowance  of  an  attorney's  fee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    W.  H.  Clark,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  Dunnigan,  H.  L.  Dunnigan,  and  Dunnigan  &  Dun- 
nigan,  for  Appellants. 

E.  R.  Annable,  for  Respondent 

HENSHAW,  J. — ^The  action  was  brought  upon  a  prom- 
issory note  secured  by  mortgage.  The  University  Bank,  as 
maker,  executed  both  the  note  and  mortgage  to  the  plaintiff 
as  payee  and  mortgagee.  Other  of  the  defendants  indorsed 
the  note  at  the  time  it  was  made  and  before  its  delivery  as 
follows :  "Demand  of  payment,  notice  of  dishonor,  protest, 
and  notice  of  protest  hereby  waived."  The  mortgage  pro- 
vided for  a  reasonable  attorney's  fee  to  be  fixed  by  the  court, 
and  declared  that  the  fee  fixed  should  be  deemed  a  lien  upon 
the  mortgaged  premises  secured  by  the  mortgage.  The  com- 
plaint was  verified.  It  pleaded  that  a  thousand  dollars  was 
a  reasonable  sum  to  be  allowed  as  attorney's  fees.  The  only 
issue  upon  this  point  was  a  denial  that  such  an  amount  was  a 
reasonable  amount.  The  foreclosure  was  decreed,  the  prop- 
erty ordered  sold,  and  a  judgment  for  any  deficiency  docketed 
against  the  appellants,  the  makers  and  indorsers  of  the  note. 
The  indorsers  contend  that  they  were  improperly  joined  as 
codefendants  in  the  action.  They  were  properly  joined. 
(Civ.  Code,  sec.  2117;  Code  Civ.  Proc,  sec.  383;  3  Randolph 
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on  Commercial  Paper,  sec.  1660;  Wiltsie  on  Mort^gage  Fore- 
closure,  sec.  208.) 

It  is  next  contended  that  no  attorney's  fee  should  have 
been  allowed.  Herein  it  is  argued  that  the  resolution  of 
the  corporation  authorized  the  execution  of  the  mortgage 
and  mortgage  note  to  plaintiff  did  not  authorise  the  payment 
of  an  attorney's  fee;  but  the  complaint,  which  was  verified, 
averred  that  plaintiff  agreed  with  the  bank  'Hhat  if  it  would 
cause  to  be  executed  an4  delivered  to  him  a  certain  indorse<l 
note  and  collateral  mortgage  in  manner  and  form  as  it  sub- 
sequently did  execute  and  deliver  said  instruments,  as  herein- 
after stated,  that  he  would  make  such  loan  to  it,''  et  cetera. 
It  is  then  averred  that  ''the  defendant  corporation,  in  re- 
sponse to  plaintiff's  proposal,  did  then  and  there  duly  adopt 
and  pass  a  certain  resolution  authorizing  the  execution  of  a 
mortgage  to  plaintiff,  said  mortgage  to  contain  the  covenants, 
terms  and  provisions  set  forth  in  the  draft  of  mortgage  pro- 
posed and  submitted  to  this  board  by  the  said  Anthony  G. 
Hubbard,"  and  further,  "that  the  bank  did,  pursuant  to  the 
proposals  and  demands  of  the  plaintiff  made  as  aforesaid, 
execute  and  deliver  unto  him  the  mortgage  set  forth."  There 
is  no  question  but  that  the  mortgage  executed  by  the  bank 
did  provide  for  the  payment  of  attorney's  fees,  and  that  the 
fee  allowed  by  the  court  should  be  secured  by  the  mortgage. 
The  averments  above  quoted  are  sufficient  to  charge  the  cor- 
poration with  the  execution  of  this  particular  mortgage,  and, 
as  they  are  not  denied,  the  defendants  are  boimd  by  them. 

We  think  the  court  correctly  construed  the  collateral  agree- 
ment, and  that  the  judgment  rendered  was  not  in  excess  of 
the  sum  actually  due. 

The  judgment  appealed  from  is  affirmed 

Temple,  J.,  and  McFarland,  J.,  concurred 
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[S.  F.  No.  1763.    Department  One.— September  8,  1899.] 
NICOLA  FERREA,  Appellant,  v.  HIRAM  TUBBS,  Exec- 
utor^ et  cetera,  Respondents. 

Tendkb  Pending  Appeal  pbom  Judgment — Stoppage  of  Interest. — ^A 
tender  hy  the  defendant,  to  the  plaintiff,  pending  an  appeal  by  the 
plaintiff  from  a  judgment  in  his  favor,  of  the  full  amount  of  the  judg- 
rnent^  with  all  coBts,  and  interest  to  the  date  of  the  tender,  if  re- 
fused, stops  interest  from  the  date  of  the  tender. 

Id. — ^Tbndeb  to  Client  Fending  Suit — ^Authobity  of  Attorney. — ^A 
tender  pending  suit  is  properly  made  to  the  opposite  party  personally, 
and  need  not  be  made  to  his  attorney,  whose  authority  to  control  the 
suit  does  not  preclude  such  tender.  It  primarily  rests  with  the  client, 
and  not  with  his  attorney,  to  decide  whether  or  not  the  amount  ten- 
dered shall  be  accepted  in  full  satisfaction  of  his  claim  for  money 
due. 

Id. — ^Refubai.  of  Tender— Release  of  Interest. — ^The  refusal  by  a 
plaintiff  pending  his  appeal  from  a  judgment  of  a  valid  tender  made 
to  him  by  the  defendant,  operates  as  a  release  by  the  plaintiff  as 
judgment  creditor  of  all  interest  which  would  otherwise  have  ac- 
crued thereon  after  the  date  of  the  tender. 

Id. — OoxDmoNAL  Tendebt-Dekand  for  Receipt. — In  this  state,  under 
section  1499  of  the  Civil  Code,  a  debtor  has  a  right  to  demand  a  writ- 
ten receipt  from  his  creditor  of  any  property  delivered  in  perform- 
ance of  his  obligation;  and  a  valid  tender  of  a  sufficient  amount  may 
be  prop^y  conditioned  upon  a  written  receipt  for  the  money  ten- 
dered as  payment  in  full  of  a  judgment  with  interest  and  costs. 

Id. — Deposit  of  Money  Tendered. — ^The  money  tendered  need  not  be 
deposited  in  court,  when  it  is  not  sought  to  extinguish  the  obliga- 
tion, but  merely  to  stop  the  running  of  interest. 

Id. — ^INIKBBST  upon  JUDGMENT — Stay  OF  EXECUTION. — ^The  stay  of  exe- 
cution upon  a  judgment  for  the  plaintiff  pending  an  appeal  there- 
from by  the  plaintiff  does  not  operate  to  suspend  the  running  of  in- 
terest, or  preclude  a  tender  by  the  defendant  for  the  purpose  of 
stopping  interest  thereon. 

Xd, Affuoation  TO  SuPBEMX  CouBT — JURISDICTION. — ^The  respondent 

was  not  bound  to  make  any  application  to  the  supreme  court  pending 
the  appeal  by  the  plaintiff  for  leave  to  make  the  tender.  The  su- 
preme court  took  the  case  as  made  up  in  the  trial  court,  and  had 
BO  Jurisdiction  to  examine  into  the  merits  of  the  tender. 

jp^— l^-ii  I'lTi'i'tja — ^fayxknt  of  Money  Tendered — Dutx  of    Sufebiob 

Oovws. Upon  the  going  down  of  the  remiititwr,  the  defendant  had  the 

right  to  bring  the  money  tendered  into  court,  and  it  then  became  the 
duty  of  the  superior  court  to  inquire  into  the  effect  of  the  tender, 
and  to  determine  the  amount  required  to  satisfy  the  judgment. 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  motion  of  defend- 
ants to  satisfy  a  judgment.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sullivan  &  Sullivan,  for  Appellant. 

The  tender  should  have  been  made  to  the  attorneys  of  the 
plaintiflf,  and  not  to  plaintiflF  personally.  (Board  of 
Commrs,  v.  Younger,  29  Cal.  147;  87  Am.  Dec.  164;  Moii 
V.  Foster,  45  Cal.  72;  Wylie  v.  Sierra  Gold  Co.,  120  Cal.  485; 
Nightingale  v.  Oregon  Cent  R.  R.  Co.,  2  Saw.  341 ;  Webb 
V.  Dill,  18  Abb.  Pr.  265;  McConnell  v.  Brown,  40  Ind.  384; 
Bonnifield  v.  Thorp,  71  Fed.  Rep.  924.)  The  judgment  of 
the  superior  court  was  suspended  and  devitalized  by  the  ap- 
peal, and  removed  from  the  jurisdiction  of  the  lower  court. 
(Code  Civ.  Proc,  sees.  946,  949;  In  re  Schedel,  69  Cal.  241; 
State  Investment  Co.  v.  Superior  Court,  101  Cal.  135,  150; 
Ruggles  v.  Superior  Courts  103  Cal.  125-28 ;  Ex  parte  Quel- 
rolo,  119  Cal.  635,  636 ;  People  v.  Frishie,  26  Cal.  135.)  The 
tender  or  offer  of  performance  was  hampered  by  a  condition 
which  interfered  with  plaintiff's  right  of  appeal,  and  was  not 
valid  for  that  reason.  (Civ.  Code,  sec.  1494;  In  re  Baby,  87 
Cal.  200;  22  Am.  St.  Rep.  239;  People  v.  Buma,  78  Cal.  645; 
25  Am.  &  Eng.  Ency.  of  Law,  912.)  Plaintiffs  were  not  then 
entitled  to  a  receipt  in  full  from  plaintiff  for  the  judgment 
appealed  from  by  plaintiff,  and  the  demand  made  for  a  re- 
ceipt to  which  plaintiff  was  not  then  entitled  invalidated  the 
tender.  (Civ.  Code,  sec.  1494;  Noyes  v.  Wyckoff,  114  N.  Y. 
207;  Wood  v.  Hitchcock,  20  Wend.  47-49;  Roosvelt  i\ 
Bullshead  Bank,  45  Barb.  579,  583;  Frost  v.  Yonkers  Sax. 
Bank,  70  N.  Y.  558;  26  Am.  Rep.  627;  Sanford  v.  BulkUy, 
30  Conn.  344,  349;  Cothran  v.  Scanlan,  34  Ga.  556;  25  Am. 
&  Eng.  Ency.  of  Law,  912.)  The  supreme  court  had  juris- 
diction of  the  judgment,  and  of  any  modification  thereof,  on 
motion,  and  application  should  have  been  made  in  this 
court.  (Fox  V.  Hale  etc.  Min.  Co.,  122  Cal.  223.)  The 
supreme  court  had  power  to  modify  the  judgment,  as  to  in- 
terest. (Oautier  v.  English,  29  Oal.  165;  Dent  v.  Holbrook, 
54  Cal.  146.) 

F.  W.  Hall,  and  Hilbom  &  Hall,  for  Respondents. 
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The  tender  stopped  interest  on  the  judgment^  though  title 
to  the  money  tendered  was  not  transferred  by  deposit  for 
plaintiflF.  (Civ.  Code,  sec.  1504.)  The  tender  to  plaintiff 
personally  was  proper.  (Civ.  Code,  sees.  675,  1488;  Fuller 
V.  Baker,  48  Cal.  632.)  The  defendant  had  a  right  to  insist 
upon  a  written  receipt,  on  paying  or  tendering  the  amount 
of  the  judgment  in  full.  (Code  Civ.  Proc,  sec.  675;  Civ. 
Code,  sees.  1499,  2075.)  The  judgment  existed,  and  drew 
interest  pending  the  appeal,  and  defendants  had  the  right  to 
stop  interest  by  a  tender  notwithstanding  the  stay  of  pro- 
ceedings, the  tender  not  being  an  act  suspended  by*the  ap- 
peal. (Dulin  V.  Pacific  Wood  etc,  Co,,  98  Cal.  304 ;  Low  v. 
Adanis,  6  Cal.  277 ;  Taylor  v.  Shew,  39  Cal.  536 ;  2  Am.  Rep. 
478.)  If  the  plaintiff  by  his  voluntary  act  prosecuted  his 
appeal  from  the  judgment,  rather  than  to  receive  the  amount 
tendered,  he  could  not  claim  interest,  upon  affirmance  of 
the  judgment.  Interest  is  only  allowed  as  damages  for  fail- 
ure to  pay  money  due,  or  for  delay  in  its  payment.  (Civ. 
Code,  sec.  1915;  White  v,  Lyons,  42  Cal.  279;  London  v. 
Taxing  Disl,  104  U.  S.  771;  Chicago  v.  Tebhetts,  104  U.  S. 
120.) 

GAROUTTE,  J. — Plaintiff  in  an  action  for  damages  re- 
covered a  judgment  of  four  thousand  eight  hundred  dollars. 
He  appealed  from  this  judgment,  and  also  from  an  order  re- 
fusing his  motion  for  a  new  trial.  Pending  the  appeal  to 
this  court  defendants  tendered  him  the  full  amount  of  the 
judgment,  with  all  costs,  and  interest  to  that  date.  This  ten- 
der was  refused.  Subsequently  upon  appeal  the  judgment 
and  order  denying  a  new  trial  were  affirmed.  Upon  the  re- 
turn of  the  remittitur  to  the  superior  court,  defendants  asked 
for  an  order  that  the  judgment  be  satisfied  conditionally, 
upon  the  payment  into  court  of  the  amount  of  the  tender ; 
and  at  the  same  time  again  tendered  to  plaintiff  the  aforesaid 
amount,  and  paid  the  same  into  court.  Whereupon  an  order 
was  made  satisfying  the  judgment.  The  present  appeal  is 
prosecuted  from  that  order,  the  real  question  being:  Did  the 
tender  made  to  plaintiff  by  defendants  pending  his  appeal 
to  this  court  stop  the  running  of  interest  upon  the  judgment 
from  which  his  appeal  was  taken? 

We  see  no  force  in  the  contention  that  the  tender  should 
have  been  made  to  plaintiff's  attorneys  rather  than  to  plain- 
CXXV.  Cal.— 44  Pooalr^ 
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tiff  himself.  While  it  may  be  assumed  that  the  attorney 
has  sole  control  of  his  client's  case,  as  far  as  any  question  of 
practice  and  procedure  is  concerned^  yet  there  can  be  no 
question  but  that  a  tender  of  money  pending  the  litigation 
may  be  made  to  the  client.  The  statute  expressly  authorizes 
the  judgment  creditor  to  satisfy  the  judgment,  and  section 
1488  declares  that  an  offer  of  performance  must  be  made  to 
the  creditor,  or  one  authorized  by  him  to  receive  the  amount 
due.  It  primarily  rests  with  the  plaintiff,  and  not  his  attor- 
neys, to  decide  whether  or  not  an  amoimt  tendered  should 
be  accepted  in  full  satisfaction  of  a  claim  for  money  due, 
and  this  tender  was  made  to  the  proper  party. 

It  is  next  claimed  that  the  tender  was  conditional,  and 
therefore  of  no  force.  The  condition  was  that  plaintiff  de- 
liver a  receipt  for  said  money  ''as  payment  in  full  for  said 
judgment,  with  interest  and  costs."  The  offer  is  claimed  to 
be  violative  of  section  1494  of  the  Civil  Code,  which  pro- 
vides: ''An  offer  of  performance  must  be  free  from  any 
conditions  which  the  creditor  is  not  bound  on  his  part  to 
perform."  Whatever  may  be  the  Law  in  other  jurisdictions, 
especially  in  England,  as  to  the  effect  upon  the  validity  of 
a  tender  by  the  demand  of  a  receipt  from  the  creditor  at  the 
time,  we  are  convinced  that  the  true  rule  in  this  state  is  that 
a  receipt  may  be  demanded  without  jeopardizing  the  legality 
of  the  tender.  Our  code  provides:  "When  a  debtor  is  en- 
titled to  the  performance  of  a  condition  precedent  to,  or  con- 
current with,  performance  on  his  part,  he  may  make  his  of- 
fer to  depend  upon  the  due  performance  of  such  condition." 
(Civ.  Code,  sec.  1498.)  "A  debtor  has  a  right  to  require 
from  his  creditor  a  written  receipt  for  any  property  delivered 
in  performance  of  his  obligation."  (Civ.  Code,  sec.  1499.) 
By  virtue  of  section  1498,  1499,  a  debtor  has  a  right  to  de- 
mand of  the  creditor  a  receipt.  And  by  virtue  of  section 
1494  the  offer  of  performance  need  only  be  free  from  condi- 
tions which  the  creditor  is  not  bound  to  perform.  If  the 
debtor  tender  a  sufficient  amount  of  money,  he  is  entitled  to 
a  receipt  in  full,  and  may  couple  his  tender  with  a  demand 
for  such  receipt.  Again,  it  was  not  necessary  to  deposit  the 
money  in  court  after  tender  made,  in  order  to  stop  the  run- 
ning of  interest.    A  deposit  in  court  is  only  demanded  when 
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is  it  desired  to  extinguish  the  original  obligation.  No  claim 
of  that  kind  is  made  by  the  debtor  here. 

Appellant's  main  contention  seems  to  be  based  upon  the 
following  closely  connected  legal  propositions  advanced  sep- 
arately in  his  brief:  "1.  The  filing  of  the  three  hundred  dol- 
lar cost  bond  perfected  the  appeal,  and  operated  as  a  super- 
sedeoB  as  to  the  judgment;  2.  Pending  the  appeal  the  supe- 
rior court  was  divested  of  jurisdiction  for  the  enforcement  or 
satisfaction  of  the  judgment;  3.  Pending  the  appeal  neither 
party  could  enforce  nor  satisfy  the  judgment."  These  con- 
tentions seem  to  miss  the  mark  to  which  they  are  directed. 
We  are  not  concerned  in  the  fact,  even  if  it  be  true,  that 
pending  the  appeal  neither  party  could  enforce  or  satisfy  the 
judgment;  nor  the  further  fact  that  pending  the  appeal  the 
superior  court  had  no  jurisdiction  to  order  the  judgment  sat- 
isfied. These  matters  are  not  material  here.  By  the  tender 
made  to  plaintiff  no  attempt  was  made  to  secure  relief  by 
judicial  action.  It  was  a  matter  entirely  outside  of  the 
courts.  No  court  was  asked  to  do  anything.  If  the  right  of 
tender  be  denied  here,  it  might  with  equal  propriety  be 
claimed  that  these  two  parties,  pending  the  appeal,  could  not 
contract  regarding  the  subject  matter  of  this  litigation,  either 
with  themselves  or  with  others.  By  the  tender  made  it  was 
not  sought  to  invoke  the  jurisdiction  of  the  superior  court  in 
any  way,  nor  to  trespass  upon  the  right  of  this  court  to  hear 
the  appeal.  If  the  tender  has  been  accepted  and  the  receipt 
in  full  given,  the  transaction  would  have  been  perfectly 
valid,  and  inevitably  would  have  resulted  in  an  end  to  the 
litigation.  Appellant  concedes  all  this  when  he  says  an  ac- 
ceptance of  the  tender  would  have  resulted  in  a  dismissal  of 
his  appeal.  It  seems  to  follow  irresistibly  that  defendant  had 
the  legal  right  to  make  the  tender.  If  he  had  the  legal  right 
to  make  it,  certainly  the  creditor  had  the  legal  right  to  ac- 
cept it;  and,  if  it  was  a  legal  tender,  it  carried  with  it  all  the 
incidents  of  a  valid  and  legal  tender. 

The  appeal  stayed  any  execution  of  the  judgment.  Espe- 
cially is  this  plain,  for  plaintiff  is  appealing  from  a  money 
judgment  rendered  in  his  favor.  But  appellant's  position  in 
this  regard  is  not  entirely  clear  to  us.  He  says  the  judgment 
of  the  trial  court  was  devitalized  by  the  appeal  and  revitalized 
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by  its  afiirmance  in  this  court.  He  also  seems,  iuferentially 
at  least,  to  claim  that,  the  judgment  being  devitalized  at  the 
date  of  the  tender,  no  tender  could  be  made.  In  other  words, 
the  claim  at  that  time  had  assumed  its  original  condition, 
that  of  an  unliquidated  claim  for  damages.  This  is  his  posi- 
tion, or  it  is  that,  when  the  tender  was  made,  the  judgment, 
being  devitalized  by  reason  of  the  appeal,  was  drawing  no  in- 
terest, and  therefore  the  tender  could  not  have  the  effect  of 
stopping  the  running  of  interest.  This  court  has  had  occa- 
sion many  times,  especially  in  recent  days,  to  define  the 
status  of  a  judgment  pending  appeal ;  but  the  position  now 
taken  by  appellant  presents  unplowej  ground.  It  is  some- 
what original.  We  do  not  understand  that  an  appeal  stops 
the  running  of  interest  upon  the  judgment.  Certainly,  this 
court  has  never  so  decided.  However  inanimate  a  judgment 
may  be  pending  appeal,  we  beKeve  it  still  has  life  enough  to 
draw  to  itself  interest.  This  court  may  have  said  that  such 
a  judgment  was  sleeping,  but  it  never  has  gone  so  far  as  to 
declare  it  dead.  If  defendants  had  appealed  from  this  judg- 
ment, instead  of  plaintiff,  and  upon  appeal  the  judgment 
hful  been  affirmed,  certainly  it  would  have  drawn  interest 
pending  the  appeal.  Then  why  not  in  the  present  case?  In 
justice  and  equity  defendants  should  have  the  right  to  stop 
the  running  of  interest  upon  it.  By  the  affirmance  of  the 
judgment  in  this  court  it  was  declared  that  plaintiff  should 
not  have  appealed  the  case.  It  was  further  declared  that  de- 
fendants' tender  in  effect  was  sufficient  in  amount  to  cover 
all  plaintiff's  just  claims,  and  therefore  should  have  been  ac- 
cepted when  made.  Plaintiff  could  refuse  to  accept  the  ten- 
der, and  prosecute  his  appeal,  but  he  thereby  assumed  the 
risk  of  losing  the  use  of  this  money  pending  the  appeal  in 
case  of  an  affirmance  of  the  judgment.  We  are  perfectly 
satisfied  that  this  judgment  was  not  so  devitalized  by  the  ap- 
peal, but  that  it  still  remained  such  a  liquidated  demand  that 
a  tender  could  be  made  by  the  aebtor  which  would  stop  the 
running  of  interest. 

It  is  claimed  that,  if  defendants  desired  to  secure  any  bene- 
fit from  the  tender  made,  they  should  have  applied  for  leave 
to  this  court  while  the  appeal  was  here  pending.  But  this 
court,  upon  appeal,  only  reviewed  the  action  of  the  trial 
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court.  It  took  the  case  as  made  by  the  trial  court.  It  could 
not  examine  into  the  merits  of  this  tender.  Upon  the  going 
down  of  the  remittitur  it  was  clearly  the  right  of  defendants 
to  bring  their  money  into  court  and  ask  that  the  judgment 
be  satisfied.  Upon  such  action  and  request  by  them,  it  was 
the  duty  of  the  trial  court  to  determine  the  amount  of  money 
necessary  to  satisfy  the  judgment.  If  there  were  any  credits 
to  be  made,  then  and  there  was  the  time  for  their  allowance, 
and  in  effect  the  refusal  of  the  tender  here  involved  operated 
as  a  release  by  the  judgment  creditor  of  all  interest  which 
would  otherwise  have  accrued  upon  the  judgment  after  the 
date  of  the  tender. 

The  remaining  questions  raised  by  appellant  in  his  brief 
have  been  considered.  We  find  nothing  there  which  .de- 
mands extended  consideration.  They  appear  to  be  without 
substantial  merits. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 
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A€XX)UNT.    See  Corporatioiui,  13-17. 
AOCOUirriNO.    see  Estates  of  Deceased  Penons,  26. 

ACKNOWLEDGMENT. 

1.  Mlsibtkbial  Act. — ^The  act  of  a  notary  in  taking  an  acknowledgment 

of  an  instrument  is  ministerial,  and  not  judicial,  in  its  nature. 
(Bank  of  Woodland  v.  Oberfaaus,  320.) 

2.  AoENcr  or  Notaby — Interest  in  TRANSAcnoN. — ^Notaries  public  are 

not  disqualified  by  reason  merely  of  being  agents  of  the  parties  to  the 
instruments  to  be  acknowledged,  if  they  are  not  pecuniarily  inter- 
ested in  the  transaction.     (Id.) 

3.  MoBTOAGE  TO  BANK — ^AcKNOwiZDOicxNT  BT  Gashieb. — ^The  acknowl- 

edgment of  a  mortgage  to  a  bank  before  a  notary  who  was  cashier 
of  the  bank  ia  not  for  that  reason  alone  invalid,  if  it  appears  that 
the  cashier  had  no  interest  in  the  bank  or  in  its  property,  but  was  a 
mere  salaried  officer,  and  that  his  position  as  notary  was  distinct 
from  his  position  as  cashier,  and  that  the  feet  received  by  him  as 
notary  belonged  to  him  individually,  and  not  to  the  bank.     (Id.) 

ADVERSE  POSSESSION. 

1.  Tenancy  in  Common— Hostiub  Intent.— -In  order  to  establish  ad- 

verse possession  by  a  tenant  in  common  against  his  cotenants,  clear 
and  unequivocal  proof  ia  required  of  hostile  intent  on  his  part  mani- 
fested to  oust  the  cotenants.     (Brown  v.  McKay,  201.) 

2.  PBB00MFnoN0— Fathbb  AND  SoNS  AS  OoTENANTS.— All  presumptions 

of  law,  of  fact,  and  of  good  morals  are  against  an  adverse  holding 
by  a  father  who  became  tenant  in  common  with  his  sons  as  heirs  of 
the  deceased  wife  and  mother,  and  who  recognized  their  title  by  be- 
coming guardian  of  their  estate  and  maintained  friendly  relations 
with  them  until  death,  and  devised  his  interest  to  them  in  one  parcel 
of  the  inherited  realty.     (Id.) 

8.  Unsettled  Gxtabwanship— Lease — ^Insufvioient  Paoor  of  Adverse 
HoLDiNQ.-^The  mere  facts,  in  such  case,  that  the  guardianship  was 
never  settled,  and  that  the  father  executed  a  lease  to  one  of  the 
ions  after  he  became  of  age,  of  another  parcel  of  the  inherited  realty, 
whicb  does  not  appear  to  have  been  defvised,  hy  the  father,  are  in- 

(«OT)       •  >         T 
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ADVERSE  POBSESSION  (Continued). 

sufficient  to  erince  a  hostile  intent  as  to  sudi  parcel  or  to  establish 
an  adverse  holding  thereof  by  the  father  as  against  the  Mns.  (Id.) 
See  Dedication^  8;  Easement. 


AGENCY. 

HusBAiVD  AiTD  Wds— Uhai7TH0Bizb>  Loav— RAnROAHDir— Fhidikos 
Agaii?bt  Eyidsngb— Daoisioif  upon  Fobiob  AnnBAL.— The  findings 
in  this  case  as  to  the  ratification  by  a  wile  of  the  unauthorised  act 
of  her  husband  in  borrowing  money,  whidi  was  obtained  upon  a  note 
and  mortgage  executed  by  him  without  authority  as  her  attorney-in- 
fact,  held  not  sustained  by  evidence  not  differing  in  legal  effect  from 
that  appearing  upon  a  former  appeal  ( 1(M  CaL  072) ,  which  was  held 
insufficient  to  establish  a  ratification  of  the  loan,  for  want  of  knowl- 
edge by  the  wife  of  her  rights,  and  for  want  of  reception  by  her 
of  the  benefit  of  the  loan,  except  as  to  part  thereof  paid  to  release  a 
mortgage  upon  her  property.     (Brown  v.  Rouse,  645.) 

See  Acknowledgment,  2;  Attorney  at  Law;  Broker;  Contract^  0; 
Corporations,  3. 


ALIMONY. 

1.  SHBRirr's  Sale  iob  ALmoinr— Aonoir  to  Br  Asmi  PaoomiHGS— 

CZX>UD  UPON  TnXB— CBOSB-CoMFLAIlfT  TO  QUIET  TCTUft— Joimm  OV 

•  Causes. — ^In  an  action  against  the  ptirchaser  of  the  husband's  title 
at  a  sheriff's  sale  under  execution  for  temporary  alimony,  and 
against  the  wife,  to  set  aside  as  void  the  proceedings  to  enforce  the 
alimony,  and  to  remove  the  title  claimed  by  the  purchaser  as  an  al- 
leged cloud  upon  plaintiff's  title,  the  purchaser,  haviqg  been  placed 
in  possession  under  the  sheriff's  deed,  may  maintain  a  cross-com- 
plaint to  quiet  his  title  as  against  a  void  and  fraudulent  deed  to  the 
plaintiff  from  the  husband's  grantor;  and  such  cross-complaint  is 
not  demurrable  for  misjoinder  of  causes,  in  improperly  uniting  the 
cause  of  action  stated  therein  with  that  stated  in  the  eomplajlit. 
(Stephenson  v.  Deuel,  666.) 

2.  Title  of  Husband — ^Dbuvebt  of  Uiybecx>bded  Deed  to  Ageztt — Vom 

Recorded  Deed  to  Plaiktiff— Fraud  of  HusBAin).— The  delivery 
of  an  unrecorded  deed  to  an  agent  of  the  husband  for  him  as  grantee, 
passed  title  to  him,  and  left  no  title  remaining  in  the  grantor;  and 
a  subsequent  deed,  executed  at  the  husband's  request^  from  the 
same  grantor  to  the  daughter  of  the  husband,  the  plaintiff  in  the 
actipn,  without  consi4eration,  and  which  was  executed  and  reoordied 
for  the  purpose  of  preventing  the  property  from  being  reache^  by 
th^  wif^.f or  alimony  in  the  divorce  suit,  or  by  other. ereditmot the 
husbsnd,  was  void,  and  passed  no  title  to  the  plaintiff,  irrespectiye  of 
the  question  of  fraud.     (Id.)     - 
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ALIMONY  (Ckmtinued). 

3.  Vauditt  or  Sau  iob  Aumont— Sibtzob  or  Obdkb  fob  CojmsKL 

Fees — Coilate&al  Attack.— The  Talidity  of  the  sheriff's  sale  and 
deed  of  the  husband's  proper^  imder  an  execution  for  temporary 
alimony,  including  counsel  fees,  oaanot  be  collaterally  attacked  by  a 
plaintiff  who  is  found  to  have  bad  no  title,  on  the  ground  that  the 
order  for  counsel  fees  was  serred  upon  the  attorney  for  the  husband 
and  not  upon  the  husband  personally.  It  b  immaterial  to  the  plain- 
tiff whether  the  order  was  properly  served  or  not.     (Id.) 

4.  ETnnarcB— IBSCT  or  Fbatjd— FBAinyDUNT  Intent  of  Husband. — 

Where  the  issue  as  to  the  fraudulent  purpose  of  the  conyeyance  made 
to  the  plaintiff  at  reqfuest  of  the  husband,  was  raised  by  the  plead- 
ings, evidence  as  to  the  fraudulent  intent  of  the  husband  is  material 
upon  that  issue.    iU*). 

APPEAU 

1.  DlSMISSAIr— nmniAXim  OV  NSW  TBIAL  OSDEBn-CONSIDEBATIDir— 

Altebation.— An  undertaking  on  appeal  from  an  order  denying  a 
new  trial  before  it  is  entered  is  without  consideration;  and  the  sub- 
sequent interlineation  of  the  date  of  the  order  in  such  undertaking 
is  an  alteration  which  disehargee  the  sureties  from  all  obligation 
thereupon,  and  such  appeal  must  be  dismissed.  ( Clarke  v.  Mohr«  640. ) 

2.  Affbai.  fbok  Judomuiv    OufffiODnroT  of  Unoebtakzho— Sctflub- 

AOE. — ^The  undertaking  upon  appeal  from  the  judgment  is  distinct 
from  that  upon  appeal  from  the  order  denying  a  new  trial,  thoitgh 
both  may  be  included  in  the  same  instrument,  and,  where  such  un- 
dertaking is  supported  by  a  BufBdent  consideration,  and  was  filed 
in  proper  time,  the  invalidity  of  tiie  undertaking  upon  appeal  from 
the  new  trial  order  or  a  material  alteration  therein  does  not  affect 
the  appeal  from  the  judgment^  bat  the  language  in  reference  to  the 
new  trial  order  may  be  regarded  as  surplusage.     (Id.) 

3.  Sebvigb  of  NotiOB  OF  AFSSAli.«-The  notice  of  appeal  from  a  ]udg> 

ment  is  not  req[uired  to  be  served  upon  defendants  who  do  not  ap- 
pear from  the  record  to  have  been  served  with  summons,  or  to  have 
appeared  in  the  action.     (Id.) 

4.  ]>isia8SAi<--GB0UNDa  OF  MoxwH— Want  of  Suffiodent  Undbxax- 

UjfQ — ^Waivxb.-— An  appeal  cannot  be  dismissed  for  want  of  a  saf« 
flcient  undoiaking  where  it  is  not  made  a  ground  of  the  motion  of 
a  respondent,  as  the  respondent  amy  have  waived  the  giviiig  of  the 
undertaking.    (Id.) 

5.  Dismjbbat/— Obpbb  Bsfusino  to  Vacate  Default  Judoxent.— An  ap- 

peal from  an  order  refusing.to  vacate  a  judgniept  by  default^  being 
from  .ail  orde^  made  after  final  judgmeiit^  must  be  taken  within  sixty 
days  from  ,the:date  of  the  order^,  and. if  .Qot.so  taken  jmirt.be  dis* 
miss^     (i>oyie  ▼.  Republic  I4(^.  |ns«  Ck>.,  1(.) 
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0.   NONAFFEALABUE  ORDBH — ^DSIHAL  OF  NEW  TrIAL  OF  MOTION. — It  is  DOt 

proper  practice  to  move  for  a  new  trial  of  a  motion  to  vacate  a 
judgment;  and  the  order  refusing  to  vacate  the  judgment  being 
appealable,  a  subsequent  order  refusing  to  vacate  it,  or  denying  a 
motion  for  a  new  trial  thereof,  is  not  appealable,  and  an  appeal 
therefrom  must  be  dismissed.     (Id.) 

7.  Obdbb  Denting  New  Trial — Stat  of  Execution — Cask  AFFiBiaa>. — 

Upon  an  appeal  from  an  order  denying  a  new  trial  in  an  action  for 
the  recovery  of  money,  the  reversal  of  the  order  would  necessarily 
set  aside  the  judgment;  and  the  giving  of  a  bond  in  double  the 
amount  of  the  judgment  operates  as  a  stay  of  execution  pending 
such  appeal.  Fulton  v.  Hanna,  40  Cal.  278,  affirmed.  (Holland  v. 
McDade,  353.) 

8.  Affeal  fbom  New  Trial  Order — Undertaking  to  Stat  EzaounoN 

— SuFERSEDEAS. — ^Au  Undertaking  in  double  the  amount  of  a  judg- 
ment for  the  recovery  of  money  is  sufficient  to  stay  execution  upon 
appeal  from  an  order  denying  a  new  trial,  thou^  there  is  no  appeal 
from  the  judgment;  and  a  writ  of  supersedeas  will  issue  from  this 
court  to  prevent  the  plaintiff  from  enforcing  the  judgment  pending 
such  appeal.     (Baldwin  v.  Superior  Court,  684.) 

9.  JuDOiiKNT  Unsupported  bt  Findings — ^Motion — Cumulattvb  Rem- 
BDT — ^Reversal. — ^The  remedy  by  motion  in  the  superior  court  to 
set  aside  and  vacate  a  judgment  unsupported  by  the  findings,  and 
to  enter  another  judgment  in  accordance  therewith,  provided  for  in 
the  new  sections  663  and  663^  of  the  Code  of  Civil  Procedure,  is 
merely  cumulative;  and  was  not  designed  to  supersede  the  remedy 
by  appeal  provided  in  section  063  of  that  Code.  Upon  such  appeal, 
the  judgment  may  be  reversed,  and  the  court  below  directed  to  enter 
the  judgment  required  by  the  findings.     (Pfttch  ▼.  Miller,  240.) 

10.  Findings  and  Judgment  too  Broad— Reversal. — ^Upon  appeal, 
where  the  findings  and  judgment  appear  to  be  broader  than  the  facts 
warrant,  and  they  apparently  east  a  cloud  on  rights  clearly  belong- 
ing to  the  appellant,  the  judgment  must  be  reversed.  (Mayberry 
T.  Alhambra  Addition  Water  Co.,  444. ) 

11.  Aroitkent— Points  not  Urged  in  Bbief.— Where  the  appellant  does 
not  point  out  in  his  brief  any  particular  issue  or  issues  upon  which 

.  the  court  omitted  to  find  or  what  particular  finding  or  findings  were 
unsupported  by  evidence,  and  the  particulars  in  which  they  were  un- 
supported, it  is  not  the  duty  of  the  appellate  court  to  investigate 
those  questions.     (Kyle  v.  Craig,  107.) 

See  Costs;  Criminal  Law,  32,  33;  Elections  4;  Estates  of  Deceased 
Persons,  85,  34;  Insolvency  14;  Instructions,  1;  Judgment,  5; 
Mechanic's  Lien,  12;  Kow  Trial,  17,  20,  21,  23,  26;  Pleadings, 
8,  14,  16;  Piraetieet,  8>  9}  Tender,  1-6. 
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APPEARANCE.    See  Insolvency,  1-3;  Practice,  1-6. 
ABBITRATION.    See  Mutual  Benefit  Atsodation,  2-4. 
ASSAULT.    See  Criminal  Law,  1-S, 

ASSIGNMENT.    See  Corporation,  3;  Mechanic's  Liens,  2-6. 
ATTACHMENT.    See  Pledge. 

ATTORNEY  AT  LAW. 

1.  Attobnet  and  Client — Authority  of  Attorney  to  Employ  Assist- 
ant Counsel. — ^An  attomey-atrlaw  has  no  general  authority,  by  vir- 
tue of  bis  retainer,  to  employ  counsel  or  assistants  at  the  expense 
of  his  client,  without  the  client's  previons  authority  or  consent. 
(Porter  v.  Elizalde,  204.) 

2.  Undeestanding  of  Assistant— Declarations  of  Attorney. — ^The 
liability  of  a  client  to  compensate  the  assistant  employed  by  his 
attorney  cannot  be  establi^ed  by  the  evidence  of  the  assistant  that 
iC  was  his  understanding  that  the  attorney  represented  his  client; 
nor  can  authority  from  the  client,  not  in  fact  possessed  by  the  attor- 
ney, be  established  by  the  declarations  of  the  attorney.     (Id.) 

3.  Acceptance  of  Services — Implied  Obligation — Exception  to  Rule 

— ^Agreement  of  Attorneys  to  Pay  Expenses. — The  general  rule 
that  the  acceptance  of  services  of  another  without  objection  implies 
an  obligation  to  pay  their  reasonable  value,  is  not  uniform  or  abso- 
lute, but  its  application  depends  upon  the  circumstances  of  the  case ; 
and  it  does  not  apply  in  case  of  the  mere  acceptance  of  the  services 
of  assistant  counsel,  employed  without  the  previous  authority  or 
consent  of  the  client,  by  attorneys  with  whom  the  client  has  an  agree- 
ment for  compensation,  covering  the  whole  cause,  and  the  payment 
of  all  the  expenses  of  the  litigation  by  them.    (Id.) 

4.  Statement  of  Assistant  Counsel  in  Argument  to  Jury — ^Estop- 
pel.— ^A  statement  made  by  the  assistant  counsel  in  the  argument  to 
the  jury,  in  support  of  the  contest  of  a  will,  that  the  contestant 
would  pay  all  the  attorneys'  fees  in  the  case,  did  not  call  for  the 
expression  of  any  dissent,  and  could  not  create  an  estoppel  by  silence 
of  the  contestant,  to  dispute  the  obligation  to  pay  the  fees  of  the 
assistant  counsel.     (Id.) 

See  0>ntract,  1-3;  Estates  of  Deceased  Persons,  10,  20. 

BANKS. 

1,  Liquidation  under  Advice  of  Bank  Commissioners — Control  of 
Officers — Action  by  Depositor. — ^The  closing  of  the  doors  of  a 
bank,  and  the  liquidation  of  its  affairs  under  the  control  of  its  of- 
ficers by  the  advice  of  the  bank  commissioners,  in  the  absence  of  any 
proceedings  taken  under  the  banking  act,  is  no  defense  to  an  action 
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BANKS  (Continued). 

by  a  depositor,  who  has  been  wholly  neglected  in  the  distribution  of 
its  assets,  to  recover  the  amount  of  his  deposit.  (Lanz  ▼.  Itesno 
Loan  and  Savings  Bank,  460.) 

2.  Stoppage  or  Patiixnt— Right  of  Acnoii — Bt-UlW  as  to  Notigb— 
Case  Followed. — ^The  stoppage  of  payment  by  the  bank  gaye  a  ri^t 
of  action  to  the  plaintiff  for  the  recovery  of  his  deposit,  without  re- 
gard to  compliance  on  his  part  with  a  by-law  requiring  notice  to  be 
given  to  the  bank  of  the  intended  withdrawal  of  moneys  deposited. 
Mitchell  V,  Beckman,  04  Cal.  117;  approved  and  followed.  (Id.) 
See  Acknowledgements,  3;  Corporations,  13,  14;  Guaranty,  6-12; 
Negotiable  Instruments,  3;  Payments, 

BONA  FIDE  PURCHASER.     See  Fraud,  6,  8. 

BONDS.    See  Corporation,  1,  2;  laaolvenqr,  4-0;  Munidpal  Corpon- 

tions,  9-11. 

BOUNDARIES. 

1.  Action  to  Quisr  TnuD— Boukdabt  Birrwiaii  Sbcxionb — Vobmeb 

Jldoment  in  Ejectsixnt. — In  an  action  to  quiet  title  brought  by  a 
patentee  of  a  quarter-section  of  land  against  a  patentee  of  adjoin- 
ing land  in  another  section,  involving  the  location  of  the  boundary 
line  of  the  government  survey  between  the  sections,  a  former  judg- 
ment in  an  action  of  ejectment  brought  by  the  defendant  against 
the  plaintiff,  settling  the  location  of  the  same  boundary  line 
in  favor  of  the  defendant,  is  admissible  against  the  plaintiff  as 
a  former  adjudication  of  the  subject  matter,  though  at  the  time  of 
the  trial  and  judgment  the  plaintiff  was  not  a  patentee  of  the  quar- 
ter-section, but  held  a  pre-emption  receipt  therefor.  (Graves  v.  Heb- 
bron,  400.) 

2.  Effect  of  Pbe-emption  Receipt— Boundabixb  not  Afivcibd  bt 

Patent. — One  holding  a  quarter-section  of  surveyed  government 
land,  under  a  final  pre-emption  receipt  entitling  him  to  a  patent 
therefor,  acquires  no  new  or  greater  right  by  his  patent  describing 
the  same  land  described  in  the  receipt  so  far  as  the  boundaries  of 
his  land  are  concerned.  His  final  receipt  is  prima  facie  evidenoe  of 
ownership,  and  Is  a  "certificate  of  purchase,"  within  the  meaning  of 
section  1926  of  the  Code  of  Civil  Procedure.     (Id.) 

3.  Cebtaintt  of  FoRiCEB  JuDGiCENi>— Extrinsic  EvmsNOB.— In  order 
to  the  operation  of  the  former  judgment  as  an  estoppel,  it  must  ap- 
pear either  upon  the  face  of  the  record  or  be  shown  by  extrinsic  evi- 
dence that  the  precise  question  involved  was  raised  and  determined 
in  the  former  action;  and  where  there  is  uncertainty  in  the  re- 
cord of  the  former  action  of  ejectment,  extrinsic  evidence  is  admis- 
sible to  show  that  the  boundary  lines  involved  in  the  present  action 
were  in  fact  fixed  and  determined  in  the  former  action.     (Id.) 

See  Public  Lands,  3;  Survey. 
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BROKER. 

1.   COMFENSATIOIT  OF  BBOKEB — ^EXCHAITOB  OF  LaBDS — BUNGnVO  PABTOBS 

TooETHXB — ^Double  Emflothbnt. — ^A  broker  will  not  be  allowed  to 
act  as  agent  of  both  parties,  to  a  contract  for  the  sale  and  purchase 
of  real  estate,  and  an  agreement  for  compensation  from  both  of 
them  will  not  be  recognized  by  the  courts;  but  this  rule  has  no  ap- 
plication where  the  broker  does  not  act  as  an  agent,  or  represent  con- 
flicting interests,  but  acts  merely  as  a  middleman  to  bring  the  par- 
ties to  an  exchange  of  lands  together,  and  has  nothing  whatever 
to  do  with  the  trade  between  them.  In  such  case,  there  is  nothing 
in  the  relation  of  the  parties  to  render  the  broker  obnoxious  to  the 
charge  of  double  employment;  and  he  may  receive  compensation 
from  both  of  the  parties,  if  both  agree  to  pay  him.  (Clark  ▼.  Al- 
len, 276.) 

2.  Question  of  Fact — Conviotino  Evidence — Obdeb  GBAiTrma  New 

TKiAL.-^The  question  whether  the  broker  was  merely  a  middleman, 
or  was  an  agent  of  both  parties,  is  one  of  fact  to  be  determined  by 
the  trial  court;  and  where  there  is  conflicting  evidence,  from  which 
the  court  might  find  either  way,  an  order  granting  a  new  trial  after 
rendering  judgment  in  favor  of  the  claim  of  the  broker  for  com- 
pensation from  one  party,  after  having  received  compensation  from 
the  other  party,  if  the  new  trial  appears  to  have  been  granted  for  in- 
sufficiency of  the  evidence,  will  not  be  disturbed  upon  appeal.     (Id.) 

3.  Pleading — Ck>NTBACT  to  Make  a  "Deal'' — ^Pbocubement  of  Pub- 
CHA8EB — ^Vabiance. — ^A  complaint  alleging  that  under  a  contract 
with  the  defendant  to  make  a  "deal"  for  him  respecting  a  certain 
piece  of  property,  the  plaintiffs  procured  a  purchaser  able  and  will- 
ing to  purchase  the  land,  is  not  at  material  variance  with  proof 
showing  an  exchange  of  lands,  rather  than  a  purchase,  especially 
where  the  evidence  of  the  exchange  was  received  without  objec- 
tion.   (Id.) 

BURGLARY.    See  Criminal  Law»  5,  6. 

CLAIM  AND  DELIVERY. 

1.  Insufficient  Goicflaini>— Past  Ownebship.^A  complaint  ia  an 
action  of  claim  and  delivery,  which  merely  avers  the  past  ownership 
by  the  plaintiff  of  the  personal  property  claimed,  on  the  day  of  the 
seizure  thereof  by  the  defendant,  and  a  demand  of  possession  on  that 
day,  and  does  not  aver  any  continued  or  present  ownership  or  right 
of  possession  of  the  plaintiff,  is  not  aided  by  an  averment  that  de- 
fendant "still  unlawfully  withholds  and  detains  said  goods  and  chat- 
tels," and  is  insufficient  to  sustain  a  cause  of  action,  or  to  support  a 
judgment  for  the  plaintiff.     (Bane  ▼.  Peerman,  220.) 

2.  OwNEBSmP  AT  Ck>lCMBNCE]aENT   OF   AOTION — FiNDINOB   OUTSIDB   OF 

Issues. — Such  complaint  cannot  be  supported  or  cured  by  findings 
outside  of  the  iuues,  setting  forth  the  ownership  and  right  of  pos- 
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CLAIM  AND  DELIVERY  ( Continued). 

session  of  the  plaintiff  at  the  eommenoement  of  the  action.  Find- 
ings of  fact  mijst  have  a  basis  in  the  pleadings  and  be  within  the  is- 
sues and  can  never  cure  the  abaence  of  an  essential  allegation.   (Id.) 

COMMISSIONER  OF  PUBLIC  WORKS.    See  Offioe  and  Officers,  6,  7. 

COMMUNITY  PROPERTY. 

1.  Acnoiv  TO  Enfobcb  Tbust — ^Amendxknt  to  Oohplaiht — Chakgb  of 
Action — Transfer  of  Communitt  Profsbtt  by  Wife — Statute  of 
Limitations. — ^A  complaint  by  a  husband  and  child  to  enforce  a 
trust  against  his  wife,  and  her  grantees,  based  upon  the  theory  that 
she  took  the  legal  title  as  trustee  for  the  benefit  of  the  husband, 
wife  and  child,  in  equal  shares,  and  conveyed  it  in  violation  of  the 
trust,  and  that  her  grantee  and  his  successor  were  not  innocent 
purchasers,  cannot  be  amended  so  as  to  change  the  cause  of  action 
by  averring  that  the  property  held  in  the  name  of  the  wife  was 
community  property,  of  which  she  could  not  transfer  the  title,  if 
such  new  cause  of  action  was  barred  by  the  statute  of  limitations 
at  the  time  of  the  proposed  amendment.     (Peiser  v.  Griffin,  9.) 

2.  Limitation  of  Past  Cause  of  Action — ^Valid  Amendment  of  Code. 

The  amendment  of  March  3,  1893,  to  section  164  of  the  Civil  Code, 
providing  that  where  married  women  conveyed  real  property  ac- 
quired prior  to  May  19,  1889,  the  husband  shall  be  barred  from 
commencing  any  action  to  show  that  said  real  property  was  com- 
munity property  from  and  after  July  1,  1894,  is  a  valid  statute  of 
limitations,  fixing  the  time  within  which  an  action  to  avoid  such 
a  past  conveyance  by  the  wife  must  be  brought.     (Id.) 

8.  Amendment  After  Bar  of  Action — Constitutionai.  Law. — ^If  the 
statute  of  limitations  has  barred  the  right  to  commence  an  action 
to  set  aside  a  conveyance,  the  title  of  the  property  is  regarded  as 
vested  in  the  possessor,  irrespective  of  the  orig^inal  right,  and  no 
subsequent  amendment  or  repeal  of  the  limitation  can  constitu- 
tionally have  a  retroactive  effect  so  as  to  disturb  the  title.     (Id.) 

4.  FiNDiNQa--'PATMENT  BT  HuBBAND — ^Trust. — A  finding  in  the  action 
to  enforce  the  trust  that  the  husband  paid  for  the  property  held 
in  the  wife's  name  is  not  a  finding  that  the  property  was  com- 
munity property,  and  does  not  warrant  a  judgment  for  the  husband 
if  the  court  finds  that  the  wife  did  not  hold  the  property  in 
trust     (Id.) 

6.  Failure  of  Action — Omission  to  Find — ^Titlb  of  Intbrvenob. — 
Where,  under  the  findings  made,  the  judgment  properly  followed 
that  the  plaintiffs  take  nothing  by  their  action,  an  omission  to 
find  determinately  as  to  the  title  of  an  intervenor,  who  claimed  to 
be  a  bona  fide  purchaser  for  value  from  the  grantee  of  the  wife,  is 
Immaterial,  and  cannot  work  an  injury  to  the  plaintiffs.     (Id.) 
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CONSTITUTIONAL  LAW.  See  Community  Property,  3;  Estates  of 
Deceased  Persons,  19;  Municipal  Corporations,  1;  Office  and  Of- 
ficers, 1-4,  7. 

CONTEMPT. 

1.  Habeas  Cobpus — ^Bvbdek    of   Proof — Contempt    Proceedings — 

Showing  for  Citation. — Upon  habeas  corpus,  the  burden  is  upon 
the  petitioner  to  show  that  a  restraint,  which  is  apparently  legal  is 
not  so;  and  if  a  commitment  for  contempt  states  facts  sufTicient 
to  authorize  a  citation  to  the  defendant,  and  there  is  no  proof  upon 
the  subject,  he  cannot  be  released  upon  habeas  corpus  upon  the 
ground  that  there  was  not  a  sufficient  showing  in  the  superior 
court  to  authorize  the  issuance  of  the  citation.   (In  re  Clarke,  388.) 

2.  Aixeged  Want  of  Jurisdiction — Construction  against  Peti- 
tioner.— ^The  allegations  of  a  petition  for  a  writ  of  habeas  corpus 
to  review  proceedings  for  contempt,  for  an  alleged  want  of  jurisdic- 
tion over  the  proceedings  in  which  the  contempt  was  adjudged,  are 
to  be  taken  most  strongly  against  the  pleader.     (Id.) 

See  Insolvency,  9,  10. 

CONTRACT. 

1.  Validitt — ^Influencing  Patents  from  Secretary  of  Interior. — A 
contract  by  a  person  having  timber-land  entries,  for  the  services 
of  an  attorney  to  influence  the  official  action  of  the  secretary  of  the 
interior  favorably  to  the  issuance  of  patents  upon  such  entries,  with- 
out any  stipulation  for  the  use  of  improper  means  or  methods,  and 
to  pay  for  such  services  a  percentage  of  the  value  of  the  timber- 
lands,  contingent  upon  success,  is  not  void  as  against  good  morals 
or  public  policy.     (Bergen  v.  Frisbie,  168.) 

2.  Contingent  Feb — Sbcubino  Favorable  Decision. — ^The  contingent 
character  of  the  fee  fixed  by  the  contract  does  not  affect  its  validity ; 
nor  does  the  fact  that  the  attorneys  were  retained  to  secure  a  favor- 
able decision  of  the  matters  pending  before  the  secretary  of  the  in- 
terior taint  the  contract.     (Id.) 

3.  Means  and  Manner  of  Employment — Presumption. — ^The  means 

and  manner  of  the  employment  are  the  factors  which  determine  the 
validity  or  invalidity  of  the  contract;  and  in  the  absence  of  any 
showing  that  the  means  and  methods  to  be  used,  or  which  were 
used,  by  the  attorneys,  were  improper,  it  will  be  presumed  that  the 
contract  is  valid  and  enforceable.     (Id.) 

4.  Assumpsit— €alb  of     Raisins   itpon     Ck)MMissioN — Pleading — 

Blbotion  of  Counts. — In  an  action  to  recover  the  value  of  raisins 
delivered  to  the  defendants  as  commission  agents,  in  which  the 
first  count  of  the  complaint  alleges  delivery  of  the  raisins  to  the 
defendants  under  an  express  agreement  to  make  returns  at  a  fixed 
price,  the  second  count  is  in  quantum  valebat,  and  the  third  count 
CXXV.    Cal.— 45 
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CONTRACT  (Continued), 

alleges  an  agreement  to  sell  and  deliver  the  raisins  for  a  fixed 
price,  the  plaintiff  cannot  be  compelled  to  elect  between  the  counts. 
(Estrella  Vineyard  Company  v.  Butler,  232.) 

5.  AOBEEMENT    FOR    FiXED    RETURN — CONFUCTING    EVIDENCE — SUFFORT 

OF  Verdict. — It  is  suflScient  to  support  a  verdict  in  favor  of  the 
plaintiff,  as  to  the  agreement  alleged  in  the  complaint,  that  plain- 
tiff was  to  receive  a  fixed  return  for  the  raisins  delivered,  that  the 
testimony  for  the  plaintiff  tends  to  sustain  the  allegation  notwith- 
standing conflicting  evidence  to  the  contrary.     (Id.) 

6.  Evidence — Written  Contract  bt  Agent  in  His  Own  Name— Proof 

OF  Authority  or  Knowledge  Required. — ^A  written  contract  with 
the  defendants  for  the  delivery  of  raisins  signed  by  one  who  vras 
an  agent  for  the  plaintiff,  in  his  own  name  without  any  designa- 
tion of  agency,  in  the  contract  or  in  the  signature,  the  authority 
for  the  execution  of  which  wu  not  proved,  but  disproved,  is  not 
admissible  in  evidence  against  the  plaintiff,  without  such  proof 
or  without  showing  or  offering  to  show  that  the  plaintiff  delivered 
the  raisins  thereunder  with  actual  or  implied  knowledge  of  its  exis- 
tence. It  is  not  enough  to  show  that  defendants  on  their  part  re- 
ceived the  raisins  under  such  contract.     (Id.) 

7.  Quality  of  RAisma— Market  Value. — ^Where  the  contract  proved 

by  the  plaintiff  called  for  the  delivery  of  raisins  of  good  quality  in 
a  particular  market,  without  specifying  the  place  where  they  were 
to  be  sold,  evidence  is  admissible  to  show  the  quality  of  the  raisins 
delivered,  and  their  market  value  in  that  market.     (Id.) 

8.  Subscription  for  Entertainment  of  Delegates — Consideration 

— Obligations  Incurred  at  Subscribers'  Request. — ^Under  a  sub- 
scription to  a  fund  to  be  paid  to  a  committee  of  a  Parlor  of  Native 
Sons  toward  the  expense  of  entertaining  delegates  to  a  meeting  of 
the  Grand  Parlor,  the  request  of  subscribers,  upon  demand  of  pay- 
ment, that  the  committee  should  regard  their  subscription  as  eaah, 
and  proceed  with  their  arrangements,  and  the  action  of  the  com- 
mittee in  incurring  obligations  on  the  faith  of  the  request,  waa  a 
sufficient  consideration  to  fix  the  liability  of  the  subscribers.  (Laaar 
V.  Johnson,  549.) 

0.  Time  of  Request. — It  is  not  necessary  that  such  request  should  be 
made  at  the  time  of  the  subscription.     (Id.) 

10.  Subscription  by  Hotelkeepers — Cohpuance  with  Conditions. — 
A  subscription  by  hotelkeepers  under  an  agreement  with  the  com- 
mittee that  either  a  ball  or  a  banquet  should  be  given  to  the  dele* 
gates  at  their  hotel,  and,  in  case  neither  was  given,  the  suhscrip- 
tion  should  be  reduced  one-half,  is  converted  by  such  agreement 
into  a  contract,  and  the  giving  of  a  ball  thereat  in  compliance  with 
the  condition  of  the  agreement  is  a  good  consideration  for  the 
promise  to  pay  the  full  amount  of  the  subscription ;  and  no  question 
can  be  raised  as  to  any  reduction  of  the* liability.     (Id.) 
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CONTRACT  (Continued). 

11.  SUB80BIFTI0N  lOB  ''EnTDITAUTMENT"  OV  DKLTOATBa—CoiVBTBUCTlON. 

A  subscription  for  the  entertainment  of  a  large  number  of  strangers 
coming  as  delegates  to  the  meeting  of  an  organized  bodj  is  not  to 
be  construed  as  limiting  the  entertainment  to  board  or  to  the  or- 
dinary necessaries  of  life,  and  all  reasonable  expenditures  made  and 
liabilities  incurred  in  connection  with  the  entertainment  of  such 
a  body,  including  the  expenses  of  a  ball  and  banquet  given  for  their 
enjoyment,  are  fairly  within  the  meaning  and  intent  of  the  subscrip- 
tion.    (Id.) 

12.  AonOlf    BY   MKlfBEBH    OV    COMMITTEB — ^PaBTIES — ^TbUSTEES    OV    Ex- 

PBE88  Tbust— PLBADnrci — ^Defectivk  Txtls  to  Complaint. — In  an 
action  upon  a  subscription  payable  ''to  the  subscription  committee 
of  Los  Osos  Parlor/'  brought  by  the  individuals  constituting  such 
committee,  if  the  body  of  the  complaint  shows  that  they  constituted 
and  acted  as  such  committee,  and  were  the  trustees  of  an  express 
trust,  the  Parlor  which  was  the  beneficiary  of  the  trust  need  not 
be  Joined  as  a  party;  and  a  defect  in  the  title  in  not  showing  the 
trust  relation  of  the  plaintiffs  cannot  be  objected  to  otherwise  than 
by  special  demurrer.     (Id.) 

13.  Befeksb— Payment  op  Expenses  by  Ck>MMn!TEE— Bobbowed  Money. 

It  is  no  defense  to  such  action  that  the  expenses  of  the  entertain- 
ment of  the   delegates   were  paid  by  the  committee,  where  it 
appears  that  a  deficiency  greater  than  the  amount  of  the  subscrip- 
tion sued  upon  was  met  by  borrowing  the  amount  from  one  of  the 
funds  of  the  Parlor,  not  intended  to  be  used  for  such  entertain- 
ment.    (Id.) 
Bee  Corporation,  7,  9;  Municipal  Corporations,  6-8;  Mutual  Bene- 
fit Association;  Pleadings,  5-7,  12;  Vendor  and  Vendee;  Water 
and  Water  Rights,  1-6. 

CONVERSIONS.    See  Findings^  1,  8;  Warehouseman,  8. 

CORPORATIONa 

1.  Stbebt  Raiuioad  Cqbfoeationb— Cebation  or  JBonhbd  Indebted- 
ness— ^Liability  of  bTOOKHOLDEBS. — ^Bonds  issued  by  a  street  rail- 
road corporation  in  part  payment  for  the  construction  of  its  rail- 
road, are  for  the  creation  of  a  bonded  ind^tedness  within  the  pro- 
vision of  section  369  of  the  Civil  Code,  requiring  the  creation  of  the 
bonded  indebtedness  of  any  corporation  to  be  approved  by  the  vote 
of  two-thirds  of  the  entire  capital  stock;  and  in  default  of  such  ap- 
proval no  liability  is  created  upon  such  bonds  against  the  stock- 
holders.    (Boyd  V.  Heron,  463.) 

2.  CoNsmucnoN  or  Code. — Section  466  of  the  Civil  Code  permitting 
railroad  corporations  to  issue  bonds  in  payment  of  any  debts  or 
contracts  for  constructing  or  completing  their  road  is  to  be  con- 
strued in  connection  with  the  general  provisions  of  section  369  of 
the  same  code,  requiring  all  corporations  to  give  the  stockholders 
a  voice  in  saying  whether  or  not  a  bonded  indebtedness  shall  be 
created  or  increased.     (Id.)  r^  t 
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CORPORATIONS  (Continued). 

3.  FOUEION     CORPORATIOW — ^POWER    OF    LOCAL    MANAGER— ASSIGNMENT 

OF  Check  for  Collection. — ^The  power  of  a  local  manager  of  a  for- 
eign corporation  to  sell  chattels  and  receive  the  price,  with  a  special 
direction  from  the  corporation  to  collect  a  dishonored  check  given 
to  the  corporation,  upon  a  sale  of  goods  by  the  local  manager,  does 
not  carry  with  it  the  power  to  assign  such  check  to  another  person 
for  collection  against  the  drawer  of  the  check.  And  the  person  to 
whom  such  manager  assumes  to  assign  the  check  cannot  maintain  an 
action  thereon  in  virtue  of  such  assignment.     (Rigby  v.  Ix)we,  613.) 

4.  Partnership — Ingorfobation  of  Fiem — ^Action  fob  Goods  Sold 
AND  Deuvered — Notice. — ^A  corporation  formed  by  members  of  a 
partnership  firm,  which  took  its  assets,  and  continued  to  pay  its 
debts,  and  to  conduct  the  business  as  formerly,  using  its  books, 
and  continuing  and  extending  the  various  accounts  therein  without 
break,  is  liable  in  an  action  for  goods  sold  and  delivered  in  the 
name  of  the  firm  by  a  former  customer,  who  had  no  knowledge  or 
notice  of  the  incorporation  until  shortly  before  the  commencement 
of  the  action,  where  it  appears  that  the  goods  and  bills  therefor 
were  received  by  the  corporation,  and  the  amounts  thereof  entered 
upon  the  books  by  it,  and  payments  thereupon  made  by  it  without 
objection.     (Held  v.  F.  W,  Kreling's  Sons'  Company,   117.) 

6.  Defense — Estoppel  of  Corporation. — ^The  corporation,  under  the 
circumstances,  is  estopped  from  setting  up  a  defense  to  such  action, 
founded  upon  the  change  made  from  a  copartnership  to  a  corpora- 
tion.    (Id.) 

6.  Use  of  Goods  bt  Individuals. — ^The  fact  that  a  small  part  of  the 

goods  sold  were  used  by  some  of  the  individual  members  of  the 
original  firm  in  improving  certain  real  property  is  immaterial,  the 
goods  having  been  ordered  and  sold  and  entered  upon  the  books 
of  both  parties  in  the  usual  manner.     (Id.) 

7.  ItfiNmo  CoBPOBATioN— Action  by  Stockholders — ^Fraudulent 
Milling  of  Ore — Breach  of  Gontoaot — ^Insufficient  Complaint. 
In  an  action  by  a  stockholder  of  a  mining  corporation,  for  an  ac- 
counting of  ores  claimed  to  have  been  fraudulently  milled  under  a 
contract  with  a  milling  company,  which  provided  that  the  ores  ''shall 
be  worked  in  the  usual  and  ordinary  manner  of  workirg  like  ores, 
and  returns  therefrom  shall  not  be  less  than  seventy  per  cent  of  the 
pulp  assay,"  a  complaint  alleging  that  seven  hundred  and  thirty- 
four  thousand  tons  of  ore  were  milled  under  the  contract  and  that 
said  ores  were  milled  in  a  very  superficial  and  imperfect  manner, 
and  that  less  than  seventy  per  cent  was  returned  by  the  milling 
company  to  the  mining  company  for  more  than  forty-one  thousand 
two  hundred  and  seventy-five  tons  of  ore,  without  stating  how 
much  less,  or  that  the  percentage  was  of  the  pulp  assay,  or  when 
luch  tons  of  ore  were  milled,  is  not  sufficient  to  support  a  Judgment 
for  the  plaintiff.     (Fox  v.  Mackay,  64.) 
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8.  Construction  Against  Pleader — Rule  De  Minimis. — ^Under  the 

rule  that  pleadings  are  to  be  construed  against  the  pleader,  it  may 
)>e  assumed  that  the  allegation  of  "less  than  seventy  per  cent"  is 
satisfied  by  a  shortage  of  the  smallest  fraction  of  one  per  cent,  and 
that  the  rule  of  de  minimis  would  bar  a  recovery.     (Id.) 

9.  Construction  of  Contract — Average  Percentage. — ^The  contract 
with  the  milling  company  for  the  yielding  of  "Aot  less  than  seventy 
per  cent  of  the  pulp  assay"  of  the  ores,  rock,  and  earth  worked  is 
not  to  be  construed  as  requiring  seventy  per  cent  of  the  pulp  assay 
of  each  ton  worked,  but  imports  that  upon  a  fair  and  honest  mill- 
ing of  the  ore  the  milling  company  was  bound  to  return  an  average 
of  at  least  seventy  per  cent  of  the  pulp  assay.  Where  it  appeared 
that  for  four  specified  months  the  return  to  the  mining  company 
was  less  than  seventy  per  cent  of  the  pulp  assay,  but  that  the  aver- 
age of  seventy  per  cent  for  the  entire  time  was  made  up  in  the  suc- 
ceeding months,  such  average  percentage  is  within  the  stipulation 
of  the  contract.     (Id.) 

10.  Mining  Corporation — ^Action  by  Stockholder — ^Alleged  Fraud  in 

Milling  of  Ore — Questionable  Faith  of  Plaintiff. — In  an  action 
by  a  stockholder  of  a  mining  corporation  for  an  accounting  of  ores 
claimed  to  have  been  fraudulently  milled  as  the  result  of  an  al- 
leged conspiracy  between  certain  stockholders  of  the  mining  com- 
pany, who  had  organized  the  milling  company,  the  good  faith  of  the 
plaintiff  in  bringing  the  action  is  open  to  question,  where  it  ap- 
pears that  he  purchased  five  shares  of  the  stock,  and  held  it  but  a 
single  month,  for  the  purpose  of  bringing  the  action,  while  the  holders 
of  the  remaining  two  hundred  and  fifteen  thousand  nine  hundred 
and  ninety-five  shares  appear  to  be  satisfied  with  the  past  manage- 
ment of  the  corporation,  and  that  the  plaintiff  also  brought  five 
similar  actions  against  other  corporations  on  the  same  day.  (Fox 
V.  Mackay,  67.) 

11.  Findings  and  Evidence  Against  Fraud. — Findings  supported  by 
evidence  showing  that  the  contract  for  the  milling  of  the  ore  was 
fair,  and  that  the  milling  was  honestly  done,  and  yielded  an  aver- 
age per  cent  of  the  pulp  assay  in  excess  of  that  required  by  the  con- 
tract, though  in  certain  months  of  incompleted  runs  the  yield  was 
less,  and  that  none  of  the  stockholders  of  the  mining  company  who 
organized  the  milling  company  were  directors  of  the  former,  or 
participated  in  or  controlled  in  any  manner  its  action  in  the  mak- 
ing of  the  contract,  are  a  bar  to  any  recovery  by  the  plaintiff.   ( Id. ) 

12.  Concealment  of  Interest  in  Milling  Contract — ^Duty  of  Stock- 

holders.— The  stockholders  of  the  mining  corporation,  merely  as 
such,  owed  no  duty  to  inform  it  of  their  interest  in  the  contract 
made  with  the  milling  company,  and  the  concealment  of  such  inter- 
est is  not  a  fraud  per  Be  upon  the  mining  company,  if  its  action 
in  making  the  contract  was  not  controlled  by  them  in  any  manner. 
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13.  LlABILITT      OF      STOCKHOUnOtS— ImXBBTEDKESS      TO      BANK — OVB- 

0BAFT8 — ^Nora — Statutb  or  LxiOTATiON. — ^A  corporation  is  liable 
upon  an  implied  promise  to  pa/  OTerdrafts  to  a  bank  when  made; 
and  its  stockholders  are  liable  on  the  ind^tedness  thus  accruing 
to  the  bank  upon  the  daily  balances  against  the  corporation  shown 
by  the  aocoiint.  A  note  given  in  renewal  or  extension  of  the 
indebtedness  of  the  corporation  for  overdrafts  cannot  operate  to 
renew  or  extend  the  liability  of  the  stockholders,  or  prevent  the 
statute  of  limitations  from  running  against  it.  (Santa  Roea  Na- 
-tional  Bank  v.  Bamett,  407.) 

14.  Gknebal  Deposits  afteb  OvsB-DiiArrs — Pbesumption  of  Pathxnt 
— Account  not  Mutual. — General  deposits  made  by  the  corpora- 
tion in  a  bank  to  which  it  is  indebted  for  over-drafts,  of  sums  not 
greater  than  the  balance  of  indebtedness,  are  presumed  to  be  made 
as  payments  thereupon,  and  do  not  make  the  account  mutual,  open 
and  current,  within  the  statute  of  limitations.  The  fact  that  the 
account  started  with  a  credit  cannot  alter  the  nature  of  the  indebt- 
edness for  over-drafts,  nor  render  the  account  of  such  indebtedness 
and  of  payments  thereupon  a  mutual,  open  and  current  account. 
(Id.) 

16.  Limitations  of  Stockhoudeb's  Liabiutt — Constitutional  Law. — 
Section  359  of  the  Code  of  Civil  Procedure,  limiting  the  liability 
of  the  stockholders  of  corporations,  is  not  inconsistent  with  sec- 
tion 3  of  article  XII  of  the  state  constitution,  imposing  such  lia- 
bility, and  was  continued  in  force  by  section  1  of  article  XII  of  the 
constitution,  continuing  in  force  all  laws  not  inconsistent  there- 
with.    (Id.) 

16.  Construction  of  Code. — ^There  is  no  conflict  between  section  359  of 
the  Code  of  Civil  Procedure  and  section  309  thereof,  relating  to  t)ie 
liability  of  directors  of  corporations,  or  section  348  thereof,  relative 
to  actions  against  persons  and  corporations  with  whom  money  has 
been  deposited.     (Id.) 

17.  Amendment  of  Complaint — ^Disgbbtion — ^Ruung  without  Injubt. 

— The  refusal  of  the  court  to  allow  the  complaint  to  be  amended 
to  conform  to  claimed  proof  that  the  indebtedness  evidenced  by  the 
note  upon  which  the  stockholders  were  sued  was  for  a  balance  due 
upon  a  mutual,  open  and  current  accoui:t  between  the  corporation 
and  the  plaintiff  was  within  the  discretion  of  the  court,  and  the 
ruling  will  not  be  disturbed  if  no  abuse  of  discretion  appears.  The 
ruling  is  without  injury  where  the  evidence  shows  that  the  cause 
was  tried  as  fully  as  if  the  proposed  matter  of  amendment  had  been 
pleaded.     (Id.) 

18.  LlABILITT  of  Stockholders — Cbeation  of  Liabilttt  fob  Skbvices 
—Statute  of  Limitations. — ^The  liability  of  a  corporation  and  of 
the  stockholders  thereof  for  the  services  of  an  attorney  employed 
to  defend  the  corporation  in  an  action  brought  against  it  is  not. 


created  until  the  rendition  of  the  services  performed  bv  the  at-. 
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iorney;  and  the  statute  of  limitations  does  not  begin  to  run  against 
the  stockholders  of  the  corporation  from  the  date  of  the  contract 
of  employment  of  the  attorney.     (Johnson  v.  Bank  of  Lake,  6.) 

10.   BlATCTTB    OF    LllflTATIONB — ^NOTB    OF    CORPORATION — ^LlABILTTT    OF 

SioOKHOLDEBS  FOB  ORIGINAL  CBB>rr. — In  applying  the  statute  of 
limitations  to  the  liability  of  the  stockholders,  a  note  given  by 
the  oorporation  in  renewal  or  continuance  of  an  original  credit 
given  to  the  corporation  for  overdrafts,  is  to  be  disregarded,  and 
the  liability  of  the  stockholders  Is  to  be  deemed  created  or  incurred 
on] J  by  the  original  credit  to  the  oorporation.  (London  &  8.  F. 
Bank  y.  Parrott,  472.) 
See  Guaranty,  12. 

COSTS. 

Appeal  from  Judgment— Pbesuxftiof.— Where  no  costs  were  awarded 
to  the  defendants,  whose  lands  were  condemned,  and  the  appeal 
is  from  the  judgment,  upon  the  judgment-roll  alone,  and  there  is 
nothing  in  the  record  to  show  whether  a  cost  bill  was  presented  or 
what  items  of  cost  were  claimed  it  must  be  presumed  in  support  of 
tho  judgment  that  appellant  failed  to  present  a  cost  bill  show- 
ing items  property  chargeable  to  plaintiff.  (Alameda  County  y. 
Crocker,  101.) 
See  Pleadings,  It. 

COUNTIES. 

1.  Division— Priob  Rahadad  Taxes— Iscpbopeb  Reassesshent— Be- 

ooyEBT  OF  Loss. — Upon  the  diyision  of  a  c&unty,  with  an  agreed 
basis  of  apportionment  of  assets,  which  did  not  include  prior  un- 
paid railroad  taxes,  the  yalidity  of  which  was  disputed,  and  which 
had  not  then  been  reassessed,  but  which  were  subsequently  improp- 
erly reassessed  for  the  preyious  years  to  each  of  the  counties,  upon 
the  basis  of  their  respectiye  railroad  mileage,  and  paid  upon  that 
basis,  the  original  county  may  recover  from  the  new  county  the 
difference  between  the  amount  of  taxes  received  by  the  complainant, 
and  the  amount  which  it  would  have  had,  if  the  taxes  had  been 
wholly  reassessed  to  it,  and  divided  between  them  upon  the  agreed 
basis  of  apportionment,  with  interest  upon  such  difference.  (County 
of  San  Diego  v.  County  of  Riverside,  495.) 

2.  Presentation  of  Claik. — ^The  daim  for  reimbursement  haying 
been  presented  by  the  original  county  to  the  new  county  for  allow- 
ance, and  wholly  rejected,  it  need  not  be  again  presented  before 
bringing  an  action  thereupon.     (Id.) 

3.  Pleading — ^Invaliditt  of  Original  Absbsskent — General  De- 
jHTRRER. — Where  the  complaint  showed  that  the  railroad  taxes  were 
long  delinquent,  owing  to  a  question  as  to  their  validity,  and  that 
reassessments  made  by  the  state  board  of  equalization  w^  accepted 
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and  acted  upon  by  the  railroad  company  by  payment  of  the  taxes, 
it  cannot  be  objected  upon  general  demurrer  that  the  invalidity  of 
the  original  aasessmentB  was  not  directly  alleged.     (Id.) 

4.  Duty  of  State  Board  or  Equalization — ^RKASSsssMEirr  and  Ap- 
FOBTiONiCENT. — It  is  the  duty  of  the  state  board  of  equalization  in 
making  a  reassessment  of  railroad  taxes,  to  take  the  place  of  an 
invalid  assessment  of  a  previous  year,  to  make  their  apportion- 
ment to  the  counties  as  they  existed  at  the  time  of  the  invalid 
assessment,  and  not  at  the  time  of  the  reassessment.     (Id.) 

5.  Lien  fob  Taxes  not  Creaivd  bt  Assessment. — ^The  lien  for  the 
taxes  justly  leviable  upon  the  property  of  a  railroad  company  at- 
taches on  the  first  Monday  of  March  in  each  year,  and  is  not 
created  by  the  assessment,  which  is  merely  one  of  the  steps  for  the 
enforcement  of  the  lien;  and  whenever  a  valid  assessment  or  reas- 
sessment is  made  for  that  year,  the  taxee  become  payable  to  the 
county  in  which  the  roadbed  was  included  when  the  lien  attached  for 
the  taxes  of  that  year.     (Id.) 

6.  AMBioriTT  OF  CoMPLAiNi^— Mistake  in  Fioubbs.— The  ambiguity 

of  the  complaint  caused  by  a  mistake  in  figures,  causing  a  dis- 
crepancy of  allegation  as  to  the  number  of  miles  taxed  in  the  new 
county,  which  may  be  corrected  by  other  figures  given  in  the  com- 
plaint, cannot  be  reached  upon  general  demurrer.     (Id.) 

7.  Failure  of  Commissionebs  to  Divide  Unpaid  Taxes — ^Erbob  in 
Favor  of  Appellant. — ^The  objection  that  the  commissioners  failed 
to  divide  the  unpaid  railroad  taxes  for  previous  years,  the  va- 
lidity of  which  was  disputed,  and  which  had  not  been  reassessed,  can- 
not preclude  a  recovery  by  the  original  county  of  its  alleged  proper 
proportion  of  the  taxes  received  by  the  new  county,  when  subsequently 
reassessed  and  paid.  If  such  failure  made  a  subsequent  division  impos- 
sible the  original  county  would  be  entitled  to  recover  and  keep  all 
the  taxes  for  those  years;  and  the  new  county,  upon  appeal,  from  a 
judgment  for  a  portion  of  the  taxes  improperly  received  by  it,  can- 
not complain  of  error  in  its  favor.     (Id.) 

COUNTY  CLERK.    See  Office  aad  Officers,  1-8, 

CRIMINAL  LAW. 

1.  Assault  with  Intent  to  Mttbdeb— Qx^estion  or  Fact.— Upon  the 
trial  of  a  charge  of  assault  with  intent  to  commit  murder,  the  ques- 
tion as  to  the  intent  with  which  the  acts  were  done  by  the  de- 
fendant, is  one  purely  of  fact,  to  be  determined  from  all  the  circum- 
stances of  the  case  surrounding  the  assault.  (People  v.  Watson, 
342.) 

2.  Assault  with  Deadly  Weapon. — ^Under  a  charge  of  assault  with 
intent  to  commit  murder,  the  defendant  may,  if  the  evidence  justi- 
fies it,  be  convicted  pursuant  to  section  245  of  the  Penal  Code,  of  an 
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MMult  with  a  deadly  weapon,  or  by  means  and  force  likely  to  pro- 
duce great  bodily  injury.     (Id.) 

8.  IiCFBOFEB  Omission  m  Iitstbuotion. — ^An  instruction  to  the  jury 
under  a  charge  of  assault  with  intent  to  commit  murder,  that  the 
form  of  their  verdict  must  be  either  not  guilty,  or  guilty  as  charged, 
or  guilty  of  an  assault,  is  prejudicially  erroneous  in  omitting  the 
possibility  of  a  conviction  imder  section  246  of  the  Penal  Code, 
where  the  evidence  will  justify  such  conviction.  Such  omission  is 
the  equivalent  of  a  refusal  to  instruct  that  such  conviction  could  be 
had  imder  evidence  justifying  it.     (Id.) 

4.  Chabge  to  Jubt — Conditions  and  Limitations. — ^Each  sentence  of 
a  charge  to  the  jury  in  a  criminal  case  need  not  contain  all  the 
conditions  and  limitations  to  be  gathered  from  the  entire  text. 
(People  V.  Neber,  660.) 

6.   BXTBOLABT — CHARGE  AS  TO  POSSESSION  OF  STOLEN  PbOFEBTT — ^MaT- 

TBB  OF  Fact. — ^A  charge  to  the  jury  upon  the  trial  of  an  accusa- 
tion of  burglary  with  intent  to  commit  larceny,  in  reference  to  the 
possession  of  stolen  goods,  which  at  the  outset  showed  that  it  was 
based  hypothetically  upon  the  fact  of  such  possession  being  estab- 
lished beyond  a  reasonable  doubt,  does  not  proceed  to  charge  the 
jury  upon  matters  of  fact,  because  such  hypothesis  is  not  repeated 
in  the  subsequent  discussion  of  the  effect  of  evidence  of  sucn  posses- 
sion, and  as  to  when  it  is  to  be  considered  as  a  circumstance  in 
connection  with  other  circumstances  in  the  case  in  arriving  at  a  ver- 
dict.    (Id.) 

6.  Catttion  to  Jubt. — Such  charge  could  not  mislead  the  jury  when 
they  were  in  a  subsequent  part  of  the  charge  expressly  cautioned 
against  understanding  the  court  as  intimating  any  opinion  upon 
any  fact  in  the  case,  or  upon  the  weight  of  the  evidence.     (Id.) 

7.  FoBGEBY — Sufficiency    of    Information — Foboing    "Name"     to 

Check. — ^An  information  for  forgery  which  substantially  conforms 
to  the  statute,  and  charges  the  forging  of  the  "name"  of  a  certain 
person  to  the  check,  a  copy  of  which  is  set  forth  in  the  informa- 
tion, showing  that  such  name  was  signed  to  the  check,  and  also 
charges  that  the  defendant  falsely  uttered  and  passed  the  check  as 
true  and  genuine,  with  intent  to  defraud  a  third  person  named, 
knowing  the  same  to  be  false,  forged,  and  counterfeit,  states  facts 
sufficient  to  constitute  a  public  offense  in  such  manner  as  to  enable 
the  defendant,  as  a  man  of  common  understanding,  to  know  what 
was  intended,  and  to  enable  him  fully  to  prepare  for  his  defense; 
and  a  demurrer  thereto  is  properly  overruled.  (People  v.  King, 
369.) 

8.  Defect  in  Fobm — Substantial  Right  not  Pbejudued. — ^Any  de- 
fect in  form  in  such  information  in  not  specifically  averring  in  the 
first  part  thereof,  that  the  "check,"  as  an  instrument  or  the  "signa- 
ture" thereof,  was  forged  and  counterfeited,  is  not  such  as  tended  to 
prejudice  any  substantial  right  of  the  defendant.     (Id.) 

Digitized  by  VjOOQIC 


714  Criminal  Law. 


CRIMINAL  LAW  (Continued). 
9.  EviDENGE — Confessions  of  Defendant — ^iNDUCDiEirT— Bubden  of 
Proof. — ^The  burden  is  on  the  prosecution  to  show  that  confessions 
of  a  defendant  charged  with  crime  were  made  voluntarily  and  with- 
out previous  inducement;  and  where  it  appears  that  the  defendant 
at  first  denied  his  guilt,  and  afterward  confessed  to  the  sheriff  un- 
der improper  representations  and  inducements  held  out  to  him,  it 
must  be  shown  that  confessions  made  to  the  deputy  sheriff  and  to 
the  jailer  were  not  only  without  inducements  held  out  by  them,  but 
also  that  they  were  not  induced  by  those  held  out  to  him  by  the 
sheriff,  in  order  to  justify  their  admissibility.  (People  y.  Castro, 
621.) 

10.  SUFFIdENOT  OF  OBJECTIONS  TO  BVXDENGB— MOTION  TO  STBISB  OuT. — 

Where  the  court  refused  to  permit  the  defendant  to  show  that  con- 
fessions offered  in  evidence  were  made  under  promises  of  exemption 
from  a  heavy  penalty,  and  overruled  his  objection  that  the  state 
must  show  more  than  that  no  inducements  were  held  out  at  a  par- 
ticular conversation,  such  rulings  and  exceptions  were  sufficient,  * 
without  repetition,  to  cover  all  confessions  thereafter  offered,  and 
to  justify  a  motion  to  strike  out  all  evidence  of  confessions  to  va- 
rious persons  not  shown  to  have  been  induced  by  representations 
which  were  proven  to  have  been  held  out  by  the  sheriff.     (Id.) 

11.  HoiadDB — Challenoe  to    Jxtbob — ^Newbpafeb    Repobts — ^Pbivate 

Staieicents. — ^A  challenge  to  a  juror  upon  the  trial  of  a  defendant 
accused  of  murder,  for  actual  bias,  should  be  sustained,  where 
the  juror  upon  his  voir  dire  states  that  besides  reading  newspaper 
accounts  of  the  Killing  he  had  heard  statements  of  persons  whom  he 
had  known  for  years,  and  who  said  they  were  true,  and  he  be- 
lieved them,  though  tiiey  might  be  mistaken,  and  that  he  would 
commence  the  trial  of  the  case  with  an  impressional  opinion  unfa- 
vorable to  the  defendant  from  what  he  had  read  and  heard,  subject 
to  be  changed  upon  the  introduction  of  almost  any  evidence  that 
would  disprove  it.     (People  v.  Miller,  44.) 

12.  Right  to  Ikpabtlax  Jubt — Exception  to  Common-Law  Rule — 

Affibmativb  Showing. — ^The  only  exception  to  the  common-law 
rule  that  the  defendant  is  entitled  to  an  impartial  jury  is  declared 
in  section  1076  of  the  Penal  Code;  and  to  sustain  such  exception 
the  opinion  of  the  juror  must  affirmatively  appear  to  be  founded 
alone  upon  public  rumors,  statements  in  public  journals,  or  com- 
mon notoriety.     (Id). 

13.  Self-Defense — Necessity  Induced  bt  Fault — Use  of  Instbuc- 
tion  Disapproved. — ^Tlie  instruction  upon  the  law  of  self-defense,  as 
to  necessity  induced  by  the  fault  of  the  defendant,  taken  bodily  from 
the  cases  of  People  v.  Kennett,  114  Cal.  18  and  People  v.  Boemer, 
114  Cal.  61,  is  unsound,  aside  from  the  qualification  therein  express 
and  though  not  erroneous,  if  given  with  that  qualification,  no  good 
purpose  can  be  subserved  by  giving  it,  and  it  should  never  be  given, 

(M.) 
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14.  HoiaciDE — Self-Dktbnse — ^Disputed  Right  to  Use  of  Road — 
Overt  Act. — ^In  case  of  a  homicide  occasioned  by  dispute  over  the 
right  to  the  use  of  a  road  across  the  premises  of  the  deceased, 
where  each  of  the  parties  was  fully  armed,  and  determined  at  all 
hazards  to  maintain  his  claim,  the  question  of  self-defense  is  inde- 
pendent of  the  respective  rights  of  the  parties  to  the  road ;  and  the 
one  who  by  some  overt  act  first  caused  a  reasonable  apprehension 
of  danger  of  loss  of  life  or  limb  to  the  other,  must  take  the  conse- 
quences.    (People  ▼.  Harris,  94.) 

16-  CoNViOTiOH  OF  Manblauohteb — SuppoBT  OF  VsEDiCT. — ^Where  there 
is  evidence,  in  such  a  case  from  which  the  jury  might  find  that, 
at  the  time  of  the  killing,  the  deceased  had  committed  no  overt 
act  which  justified  the  killing,  a  verdict  convicting  the  defendants 
of  manslaughter  will  not  be  disturbed  upon  appeal.     (Id.) 

10.  HoiaciDB — ISBTSVcnov — ^Reasonable  Doubt. — ^Upon  the  trial  of 
a  defendant  charged  with  murder  where  the  court  has  given  a  full 
and  correct  instruction  upon  the  subject  of  reasonable  doubt,  it  is 
not  erroneous,  or  objectionable  as  being  argumentative  in  form, 
to  instruct  the  jury  that  "the  doubt  which  acquits  a  defendant  on 
trial  on  a  charge  of  crime  must  be  a  reasonable  doubt  in  the  sense 
mentioned  and  no  other."     (People  v.  Winters,  325.) 

17.  IirBTBUonoif  as  to  Distrust  of  False  Witness. — ^An  instruction 

''that  a  witness  ascertained  or  appearing  to  be  willfully  false  in 
one  part  of  his  testimony,  as  to  the  truth  or  falsity  of  a  given 
proposition,  is  to  be  distrusted  in  other  parts,''  though  somewhat 
out  of  the  ordinary  form,  is  not  substantially  objectionable.     (Id.) 

18.  Instruction  as  to  Aubi — ^Defense — ^Pbooi^-Reasonablb  Doubt. 
— A  statement  in  an  instruction  upon  the  subject  of  alibi,  that 
''such  a  defense  is  as  proper  and  legitimate,  if  proved,  as  any  other 
defense,"  is  not  strictly  correct.  An  alibi  is  not  matter  of  defense; 
and  the  words,  "if  proved,"  standing  alone,  would  be  misleading. 
But  where  such  statement  is  immediately  followed  by  the  state- 
ment to  the  jury  that  if  the  evidence  is  sufficient  to  raise  a  reason- 
able doubt  as  to  whether  the  defendant  was  in  some  other  place 
when  the  crime  was  committed,  or  not  present  at  the  time  and 
place  of  its  commission,  they  should  give  him  the  benefit  of  the 
doubt  and  acquit  him,  the  instruction  as  a  whole,  is  not  mislead- 
iBg.     (Id.) 

19.  Requested  Instruction  as  to  Alibi. — ^An  instruction  requested  by 

the  defendant  upon  the  subject  of  alibi,  which  assumes  to  give  de- 
fendant the  benefit  of  any  doubt  raised,  omitting  the  qualification 
of  reasonable  doubt,  is  properly  refused.     (Id.) 

20.  Aroumentative  Instruction — Identity  of  Defendant. — ^An  argu- 

mentatiTe  instruction  as  to  the  identity  of  the  defendant,  based 
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upon  the  facts,  and  not  containing  any  proposition  of  law,  is  proper- 
ly refused.     (Id.) 

21.  iNSTBUCnOW  A8  TO  DEFENDANT'S  TeSTIMONT — ^PbOVOTCE  OF  JUBY. — 

A  requested  instruction  that  the  jury  "are  not  permitted  under  the 
law  to  discredit  or  reject  the  testimony  of  the  defendant,  simply 
on  the  ground  that  he  is  accused  and  on  trial  on  a  criminal  charge," 
is  properly  refused  as  being  upon  matter  of  fact,  and  not  of  law, 
and  as  invading  the  province  of  the  jury,  who  are  the  sole  judges  of 
the  credit  to  be  given  to  the  testimony  of  any  witness.     (Id.) 

22.  Continuance — ^Insufficient  Showing. — ^A     continuance     on     the 

ground  of  the  absence  of  witnesses  for  the  defendant  is  properly  re- 
fused, where  the  affidavits  therefor  do  not  show  that  the  defendant 
has  used  any  diligence  to  secure  their  attendance,  or  that  their  at- 
tendance could  be  procured  at  a  subsequent  day,  if  the  continuance 
had  been  granted.     (Id.) 

23.  EVIDENCB— DBGLABATIONS       OF       C0C0N8FIBATC» — ^HeABSAT — EbBOB 

Without  Pbbjudicb. — ^Declarations  of  a  coconspirator  with  tKe  de- 
fendant made  after  his  arrest,  and  not  in  the  presoice  of  the  de- 
fendant, as  to  whence  he  came,  where  he  was  going,  and  what  was 
his  business,  are  inadmissible  hearsay,  but  if  there  is  nothing  in 
the  declarations  tending  to  implicate  either  the  defendant  or  the 
declarant,  the  error  in  admitting  them  is  without  prejudice.     (Id.) 

24.  Identification  of  Pistol  Pubchased  bt  DEncNDANT. — Where  the 

homicide  was  in  fact  committed  by  the  coconspirator,  it  is  proper 
to  identify  a  pistol  found  upon  him  as  a  pistol  purchased  by  the 
defendant,  as  tending  to. connect  the  defendant  with  the  commis- 
sion of  the  crime.     (Id.) 

25.  Homicide — Evidence — ^Mabked    Photoobafhs — ^Dibcbetion. — ^Upon 

the  trial  of  a  defendant  accused  of  murder,  the  use  in  evidence  of 
photographs  of  the  scene  of  the  homicide,  taken  by  the  prosecuting 
officers,  with  certain  places  marked  thereon  as  pointed  out  by  wit- 
nesses, is  within  the  discretion  of  the  court.  (People  t.  Crandall, 
129.) 

26.  Photogbaphs  as  Diagbams — ^Heabsat — ^Pboof  of  Cobbbotnbss. — 

Like  any  other  diagrams,  the  value  of  the  photographs  must  be  de- 
termined by  the  jury  from  all  the  evidence;  and  they  are  not  inad- 
missible hearsay  merely  because  the  places  marked  were  pointed 
out  by  witnesses,  if  they  testify  that  they  were  correctly  pointed 
out,  and  the  correctness  of  the  marking  is  proved.     (Id.) 

27.  Photogbaphs  Taken  bt  Pbosecution — ^Unseemly  Testikont. — 

Although  it  may  not  be  erroneous  to  permit  the  use  as  diagrams 
of  photographs  taken  by  the  prosecuting  officers,  yet,  their  office 
being  quasi  judicial,  it  would  be  better  if  the  proof  were  furnished 
f)y  other  witnesses.  It  is  unseemly  that  the  same  person  should 
be  both  advocate  and  witness.     (Id.) 
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28.  IicPBOPEB  Impeachment — Cross-Ex  ami  n^ation  as  to  Immoral  Con- 
duct.— Questions  asked  upon  cross-examination  of  the  wife  of  the 
defendant,  for  the  avowed  purpose  of  impeachment  as  to  whether 
she  did  not  live  by  prostitution,  and  as  to  particular  times  and 
places,  and  particular  men,  and  special  modes  of  solicitation  for  im- 
moral purposes,  are  highly  improper;  and  the  asking  of  them  is 
prejudicial  error  as  insinuating  damaging  charges  against  the  wit- 
ness tending  to  disgrace  and  degrade  her.     (Id.) 

29.  Collateral  Inquiry — ^Answers  Conclusive — ^Argument  of  Dis- 
trict Attorney. — ^The  inquiry  as  to  the  grossly  immoral  conduct 
of  the  defendant's  wife,  being  wholly  collateral  to  the  issues,  and 
the  insinuated  charges  being  such  that  they  could  not  be  rebutted 
otherwise  than  by  the  denial  of  the  witness,  her  denials  in  answer 
to  the  improper  questions  are  conclusive,  and  the  prosecution  could 
not  contradict  them ;  nor  could  the  district  attorney  properly  insin- 
uate in  argument  to  the  jury  that  her  answers  to  the  questions 
were  not  true.     (Id.) 

30.  Rape — Evidence — Consent  to  Intercourse  with  Other  Men. — 
Upon  the  trial  of  a  person  charged  with  rape,  evidence  is  admis- 
sible to  show  that  the  prosecutrix,  previous  to  the  time  of  the  al- 
leged commission  of  the  oflfense  charged,  had  consented  to  the  hav- 
ing of  sexual  intercourse  with  other  men.     (People  v.  Shea,  151.) 

31.  Case  Affirmed — Stare  Decisis. — People  v.  Benson,  C  Cal.  221,  af- 

firmed, as  having  eviderced  the  law  of  this  state  for  many  years, 
and  as  being  supported  by  respectable  authority,  though  the  weight 
of  authority  may  be  to  the  contrary.     (Id.) 

32.  Determining  Probable  Cause  for  Appeal — ^Absence  of  Trial 
Judge — Temporary  Stay. — Where,  owing  to  the  absence  of  the  trial 
judge  on  vacation,  no  application  can  be  made  to  him  for  a  certifi- 
cate of  probable  cause  for  appeal  from  a  judgment  of  imprisonment 
in  the  state  prison,  and  other  judges  of  the  same  court  refuse  to 
grant  a  stay  of  proceedings  during  his  absence,  as  they  might  do, 
the  appellate  court  will  not  make  the  usual  order  staying  proceed- 
ings until  the  record  can  be  presented  to  this  court,  but  will  order  a 
stay  until  the  trial  judge  returns  and  hears  the  application  for  a 
certificate  of  probable  cause  or  until  some  other  judge  of  the  same 
court,  appointed  to  act  in  his  place,  has  heard  and  decided  it.  (Peo- 
ple V.  Clark,  261.) 

33.  Right  of  Appellant. — ^The  appellant  from  a  judgment  of  convic- 

tion of  a  felony  has  a  right  to  have  it  determined  by  the  trial  court, 
or  by  a  justice  of  this  court,  whether  there  is  probable  cause  for  his 
appeal  and  to  have  a  stay  of  proceedings  in  a  proper  case;  and  is 
entitled  to  a  reasonable  stay  until  the  matter  can  be  determined. 
(M.) 
See  Estates  of  Deceased  Persons,  1,  2. 
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1.  Aonoif  FOB  Death— Adult  Collateral  Hinifl— Failubb  or  Psoor 
— ^Nominal  Damages — Instruction. — ^In  an  action  for  a  death 
brought  by  the  adult  collateral  heirs  of  the  deceased,  the  mere 
fact  that  they  are  such  heirs  does  not  tend  to  show  pecuniary  dam* 
age;  and  in  the  absence  of  other  proof  tending  to  show  actual  dam- 
ages, or,  at  least,  prouable  loss,  resulting  to  them  from  the  death, 
the  jury  should  be  instructed  that  their  reeorery  must  be  limited 
io  nominal  damages.  (Burke  v.  Areata  k  Mad  River  Railroad 
Company,  364.) 

2.  SraouLATivB  PossiBiuTiES  OF  BENEiTrs.— Mere  speculatiye  or  con- 
jectural possibilities  of  t>enefits  to  the  parties  complaining  are  not 
a  proper  basis  for  an  estimate  of  damages  resulting  from  a  death. 
(Id.) 

See  Guaranty,  1,  2;  Kegligenoe,  10;  New  Trial,  15-17,  25,  26. 


DEBTOR  AND  CREDITOR.     See  Insolyency;     Joint    Debtors;  Pay- 
ments. 

DEDICATION. 

1.  PuBLio  Park— Dedication — ^Intention — Question  of  Fact — Con- 
FUcnNO  Evidence. — ^The  dedication  in  pais  of  a  public  park,  or  of 
land  to  any  public  use,  can  never  be  a  matter  of  law.  The  owner's 
intention  is  the  all  important  element  in  creating  a  dedication,  and 
is  a  question  of  fact;  and  a  finding  of  "no  dedication"  cannot  be 
disturbed  where  the  evidence  is  conflicting,  though  the  preponder- 
ance of  the  evidence  may  be  in  favor  of  the  dedication.  (City  of 
Los  Angeles  ▼.  Kysor,  463.) 

2.  Reoobded  Map  Showing  Pabk — Sales  o9  Lots — Offeb  of  Dedica- 
tion— ^Public  Acceptance — ^Revocation. — ^The  record  of  a  map, 
with  the  designation  of  streets  and  parks  thereon,  and  the  sale  of 
lots  by  such  map,  whatever  effect  it  may  have  upon  the  individual 
rights  of  the  lot-owners,  cannot  conclusively  establish  the  dedica- 
tion of  a  park  designated  thereon  to  public  use;  but,  treating  it  as 
an  offer  of  dedication  thereof,  a  finding  of  "no  dedication*'  will  be 
sustained,  where  no  public  acceptance  of  the  offer  is  established,  and 
the  evidence  tends  to  show  a  revocation  of  the  offer.     (Id.) 

3.  Evidence  of  Revocation— Contract  of  Sale.—- A  contract  for  the 
sale  of  a  park  tract  designated  as  such  upon  the  recorded  map  is 
evidence  tending  to  show  a  revocation  of  the  offer  to  dedicate  the 
park  to  public  use.     (Id.) 

4.  Acceptance  bt  Public — ^Pabtial  Use  fob  Plbasube  Pubfoses — 

Peivatb  Ownership. — ^Where  tnere  was  no  evidence  of  any  act  oi 
acceptance  of  the  park  by  the  city,  the  mere  occasional  use  of  a 
portion  of  the  grounds  for  picnics  and  other  pleasiure  piurposes,  be- 
ing consistent  with  private  ownership,  which  was  in  fact  ezercisea 
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0¥er«the  tract,  cannot  establish  an  acceptance  of  the  park  as  such 
by  the  public,  against  a  finding  of  "no  dedication."       (Id.) 

6.  Implded  Accbptancb — Findino  against  Aooeftarcb. — ^An  accep- 
tance of  an  offer  to  dedicate  maj  be  presumed  or  implied  in  many 
cases ;  jet  a  finding  of  fact  that  there  never  was  an  acceptance  will 
rarely  be  set  aside  by  an  appellate  court,  where  the  claim  of  ac- 
ceptance is  based  upon  presumption  or  implication  alone.     (Id.; 

6.  DcDiCATioir  or  Stbkbp— Imsmioif  Esoenxiai/— iHSUirricxKNT  Find- 
ings— PBOBATfTK  Facts — ^Useb  or  Wat— Ijgknsb. — The  intention 
'of  the  owner  of  land  to  dedicate  part  thereof  as  a  public  street  is 
essential  to  a  dedication;  and  findings  of  mere  probative  facts,  with- 
out the  finding  of  a  dedication  or  of  an  intent  to  dedicate,  and 
which  are  not  inconsistent  with  the  absence  of  such  intention,  and 
may  indicate  a  mere  license  to  the  public  to  use  an  open  passage- 
way for  travel,  without  adverse  user  thereof  by  the  public,  are 
insufficient  to  establish  the  dedication  of  the  way  as  a  public 
street     (Niles  ▼.  City  of  Los  Angeles,  572.) 

7*  Oknkrai.  Finding. — ^A  general  finding  that  the  way  was  a  public 
street,  placed  among  the  conclusions  of  law,  and  evidently  intended 
as  a  deduction  from  previous  probative  facts  found,  cannot  prevail, 
if  not  sustained  by  the  probative  facts.     (Id.) 

8.  Adyebsb  Useb  bt  Pcbuo. — ^Where  the  dedication  of  a  highway  is 

sought  to  be  established  by  user  by  the  public,  it  must  be  shown  that 
the  user  was  adverse  with  the  knowledge  of  the  owner,  and  the  user 
user  was  adverse  with  the  knowledge  of  the  owner;  and  the  user 
must  be  of  such  duration  that  the  public  interest  and  private  right 
would  be  materially  impaired  if  the  dedication  were  revoked  and  the 
use  by  the  public  discontinued.     (Id.) 

9.  Making  and  Filing  of  Map — Offeb  of  Dbdioation — ^Acceptance 
— ^Revocation. — ^The  making  and  filing  of  a  map  designating  certain 
streets  thereou,  is  only  an  offer  to  dedicate  such  streets  to  the  pub- 
lic, and  unless  the  offer  is  accepted  by  the  public  within  a  reason- 
able time,  the  owner  may  resume  possession  and  control  of  the  prop- 
erty, and  thereby  revoke  his  offer.     (Id.) 

10.  Insufficiency  of  Evidence. — ^Evidence  showing  that  since  the  open- 
ing by  adjoining  owners  of  a  strip  used  as  a  passageway,  it  was 
cultivated  by  the  owners  almost  every  year— that  fruit  and  other 
trees  were  placed  thereon  by  them,  that  taxes  were  paid  by  them  to 
the  city  upon  the  land,  that  on  an  assessment  map  of  another  street 
the  strip  was  shown  to  be  private  land,  and  not  a  street,  and  was 
assessed  to  the  owners  thereof,  and  that  the  strip  had  never  been 
improved,  graded,  or  accepted  as  a  street  by  the  public  authorities, 
is  wholly  insufficient  to  support  a  finding  that  the  strip  was  dedi- 
cated or  abandoned  to  the  public  as  a  street.     (Id.) 

11.  Bbsebyation  of  Wat— Presumption.— The  reservation  in  a  deed 

of  a  strip  of  land  "for  canal  or  road  purposes,  both  or  either," 
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80  far  as  the  language  discloses,  is  for  the  benefit  of  the  grantor 
alone ;  and  in  such  case,  or  where  the  way  if  for  the  benefit  of  both 
parties  to  the  deed,  no  presumption  arises  of  any  intent  to  dedicate 
the  way  to  public  use  as  a  highway.     (Taft  v.  Tarpey,  370.) 

12.  Effect  of  Public  User. — It  is  only  by  actual  user,  and  to  the  ex- 
tent of  such  user  by  the  public  as  a  highway,  that  the  public  can 
acquire  rights  in  any  portion  of  a  strip  reserved  for  road  and  ditch 
purposes  in  a  deed ;  and  no  such  rights  reault  from  the  terms  of  the 
deed.     (Id.) 

13.  Reservation  of  Ai>joinino  Strips — Road  and  Ditch  Purposes — 

User — Injunction. — Where  similar  reservations  are  made  by  the 
same  grantor  in  deeds  of  adjoining  lands  to  different  persons  at  dif- 
ferent times  of  two  adjoining  strips,  one  upon  each  tract,  and  each 
thirty  feet  in  width,  for  road  acd  ditch  purposes,  and  where  the 
junior  grantee  occupies  the  outer  half  of  the  strip  upon  his  land 
for  an  irrigating  ditch,  and  for  trees  and  vines,  for  over  six  years, 
and  only  the  middle  thirty  feet  of  the  adjoining  strips  was  in  fact 
used  by  the  first  grantee  and  by  the  public  for  road  purposes  during 
that  period,  he  may  be  enjoined  thereafter  from  threatened  inter- 
ference with  such  ditch,  trees  and  vines,  upon  the  alleged  ground 
tCat  both  strips  were  wholly  dedicated  to  public  use  as  a  highway 
by  force  of  the  reservations.     (Id.) 

14.  Evidence — Width  of  Land  Occupied  bt  Ditch  and  Trees. — Both 
parties  to  the  deeds  of  the  adjoining  lands  having  acted  upon  the 

.  assumption  that  they  were  keeping  within  their  respective  rights, 
and  fifteen  feet  having  been  left  upon  each  side  of  the  road,  evidence 
is  admissible  to  show  that  the  width  of  the  land  continuously  occu- 
pied by  the  ditch,  trees  and  vines  was  fifteen  feet.     (Id.) 

16.  Custom  of  Grantor  as  to  Reservations — Dbclabationb — Convey- 
ance TO  Witness. — ^Declarations  of  the  common  grantor  as  td'his 
rule  or  custom  in  making  reservations  in  deeds  of  lands  are  not 
competent;  and  it  is  not  error  to  exclude  a  prior  deed  to  a  witness 
containing  a  similar  reservation  to  those  contained  in  the  deeds  to 
fhe  parties  to  the  injunction  suit.  (Id.) 
See  Van  Ness  Ordinance, 


DiiED. 

1.  Deeh)  from  Father  to  Daughter— Delivsbt — Support  of  Findinq. 
The  evidence  reviewed,  and  held  sufficient  to  support  a  finding  that 
a  deed  of  the  home  place  from  a  father  to  his  daughter  was  de- 
livered to  her  by  him  during  his  lifetime.     (Reed  v.  Smith,  491.) 

2.  Mode  of  Kkbfino  Deed — ^Demand  for  Redelivert— Loss — ^Rbcov- 

ERT  after  Death. — Such  finding  is  not  overcome  by  evidence  that, 
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after  the  delivery  of  the  deed,  it  was  kept  in  the  usual  manner 
among  papers  belonging  to  both  father  and  daughter,  which  were 
subsequently  placed  together  in  her  valise;  that  the  father,  some 
years  thereafter,  through  opposition  to  his  daughter's  marriage, 
demanded  the  deed  back,  and  that  she  could  not  find  the  deed  or 
valise  containing  it;  that,  after  her  father's  death,  she  did  not  set 
up  a  claim  to  the  property  when  his  will  was  read;  and  that  the 
valise  containing  the  deed  and  other  papers  was  subsequently  found, 
and  the  deed  recovered  by  her.     ( Id. ) 

3.  Joint  Occupation — ^Advebse  Holding  by  Father. — The  fact  that 

after  the  execution  and  delivery  of  the  deed  to  his  daughter,  the 
father  remained  upon  the  home  place,  occupying  it  with  her,  did 
not  constitute  an  adverse  holding,  prior  to  the  time  when  he  as- 
sumed a  position  hostile  to  her  title.     ( Id. ) 

4.  Delivebt  to    Thibd    Pbbson— Death  of    Grantor — Control    op 

Deed. — In  order  to  sustain  the  delivery  of  a  deed  to  a  third  person, 
to  be  delivered  to  the  grantee  upon  the  death  of  the  grantor,  it  must 
appear  that  the  grantor  parted  with  the  possession  and  control  of 
the  deed  for  all  time.     (Kenney  v.  Parks,  146.) 

5.  Mutual  Deeds  or  Husband  and  Wife — Escrow — Return  op  Deed 

OF  Survivor — ^Title  wot  Vested. — Where  a  husband  and  wife  each 
executed  a  deed  to  the  other,  and  both  deeds  were  delivered  to  the 
cashier  of  a  bank,  with  the  understanding  that  upon  the  death  of 
either  the  deed  to  the  survivor  should  be  recorded,  and  the  deed  of 
the  survivor  returned  as  ineffective,  no  escrow  was  created  by  the 
delivery  of  the  deeds,  though  it  was  improperly  called  such,  and  no' 
title  vested  under  either  of  them.     (Id.) 

See  Alimony,  2-4;  Fraud,  2-4,  6,  8,  10;  Injunction,  1,  3;  Trust 
Deed;  Vendor  and  Vendee. 

DEPOSITION.    See  Evidence,  6,  C. 

DITCH.    See  Easement 

DIVORCE. 

1.  Haintenancb  09  Childben — OifissioN  IN  Decree — Subsequent 
Order — Jurisdiction. — In  an  action,  for  divorce,  where  the  custody 
of  the  children  was  awarded  to  the  wife  without  any  provision  in 
the  decree  for  their  maintenance,  the  court,  having  no  jurisdiction 
to  act  subsequently  under  section  139  of  the  Civil  Code,  has  jurisdic- 
tion, under  section  138  of  that  code,  to  give  a  subsequent  direction 
"for  the  custody,  care,  and  education  of  the  children,"  and  to  pro- 
vide for  the  expenses  reasonably  to  be  incurred  for  their  "care  and 
education."  (McKay  v.  McKay,  65.) 
i5*  Construction  of  Code — ^Prospective  Action. — ^The  provisions  of 
section  138  of  the  Civil  Code  are  in  their  nature  prospective;  and 
the  use  of  the  term  ''direction''  implies  that  the  action  of  the  court 
CXXV.  Oal.— 46 

Digitized  by  LjOOQIC 


722  Easbmbnt. 


DIVORCE  (Continued). 

is  to  be  limited  to  the  "care  and  education"  which  the  children  are 
subsequently  to  receiTe  under  its  direction.     (Id.) 

3.  Limited  Poweb  of  Court — Benetit  of  CHXu>BBir — ^Rximbubsb- 
HExrr  OF  Past  Expenses. — ^The  jurisdiction  retained  by  the  court 
under  section  138  of  the  Civil  Code  is  to  be  exercised  only  in  behalf 
of  the  children;  and  if  they  have  been  already  sufficiently  cared  for 
by  the  voluntary  act  of  the  mother,  or  of  other  persons,  the  court 
is  not  empowered  in  an  order  made  for  the  first  time  after  judgment 
to  compel  the  father  or  reimburse  them  for  these  past  expenses. 
(W.) 

4.  VOLUNTABT  EXPENSES   BT  SlXPFATHEa-r-PlUBStflCPTIOlf — ^ReDCBUBSE- 

ment  NOT  RsQUiBED. — ^Where  it  appears  that  subsequently  to  the 
decree  and  to  the  remarriage  of  the  divorced  wife,  the  children  were 
received  into  the  family  of  the  stepfather,  and  the  expenses  of  their 
care  and  education  were  voluntarily  incurred  by  him,  it  must  be 
presumed,  under  section  209  of  the  Civil  Code,  that  he  supported 
them  as  a  parent,  and  they  are  not  liable  to  him  for  their  support. 
Hie  father  is  not  bound  to  reimburse  the  stepfather  therefor;  and 
the  court  cannot  order  such  reimbursement  under  section  138  of 
the  Civil  Code.  (Id.) 
See  Alimony. 

EASEMEKT. 

1.  Easement  fob  Ditoh — ^Aovebsb  Ussb— Cessation  of  Use. — ^An 
easement  for  a  ditch  acquired  by  adverse  user  is  lost  and  extin- 
guished by  complete  disuse  for  the  period  prescribed  for  acquiring 
title  by  prescription.     (City  of  Los  Angeles  ▼.  Pomeroy,  420.) 

2.  Patent  to  Successobs  of  Mexican  Gbanteb — Freedom  from  Le- 
gal Easement— Equity.— A  United  States  patent  issued  without 
reservation  to  the  successors  of  a  Mexican  grantee,  to  whom  the 
whole  rancho  was  conveyed  without  reservation,  does  not  inure  to 
any  person  claiming  under  a  grant  of  an  easement  of  a  ditch  from 
the  original  grantee;  but  the  patentee  acquired  the  whole  legal 
title  free  of  every  sort  of  legal  servitude.  The  grantee  of  such 
easement  has  at  most  a  mere  equity,  which  must  be  allied  and 
proved  as  such.     (Id.) 

See  Way. 

EJECTMENT. 

1.  Writ  of  Restitution— Authobttt  of  Shebitt.— Under  a  writ  of 
restitution  issued  upon  a  judgment  for  the  plaintiff  in  an  action 
of  ejectment,  the  sheriff  is  authorized  to  remove  from  the  land  the 
defendants  and  all  persons  found  thereon,  whose  possession  was 
derived  under  the  defendants  or  either  of  them.  (Scheerer  v.  (Good- 
win, 154.) 

2.  Presumption  as  to  Possession  under  Defendants — ^Bubden  of 
Proof — Possession  undeb  Strangeb. — ^The  burden  of  proof    ia  ap- 
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on  all  persons  coming  into  possession  subsequent  to  the  commence- 
ment of  the  action  of  ejectment  to  show  affirmatively  that  their  pos- 
session is  rightful,  and  under  a  title  not  determined  in  the  action, 
and  was  not  taken  by  collusion  with  the  defendants;  and,  in  the 
absence  of  a  showing  to  the  contrary,  it  will  be  presumed  that  they 
came  in  under  the  defendants.  This  presumption  is  not  overthrown 
by  showing  that  they  came  in  under  a  stranger  to  the  action,  unless 
it  is  also  shown  that  such  stranger  was  in  possession  at  or  prior  to 
the  commencement  of  the  action.     (Id.) 

3.  iNJUnonON    AGAINST    EZEOUTION    OT    WbTT— AbSENOB    OF    TiTLB — 

Collusive  ENTBT.-^An  injunction  cannot  be  maintained  to  enjoin 
the  execution  of  the  writ  of  restitution,  in  favor  of  a  possessor 
claiming  under  a  deed  from  a  third  person  dated  prior  to  the  com- 
mencement of  the  action  of  ejectment,  where  it  appears  that  such 
third  person  had  no  title  to  the  premises,  and  merely  had  a  convey- 
ance from  a  defendant  in  ejectment  after  he  had  parted  with  his 
rights,  and  which  was  intended  as  a  security  for  indebtedness;  and 
that  the  entry  of  the  plaintiff  in  the  injunction  suit,  after  the  com- 
mencement of  the  action  of  ejectment,  was  by  collusion  with  the 
defendant  in  that  action,  with  intent  to  deprive  the  plaintiff  there- 
in of  the  fruits  of  his  judgment.     (Id.) 

4.  EviDEwcB — ^Possession  of    Qbantob — ^Iicpeachuent. — ^Where    the 

defendant  in  the  ejectment  suit  testified  for  the  plaintiff  in  the  in- 
junction suit  that  he  had  delivered  the  possession  of  the  premises 
to  the  plaintiff's  grantor  prior  to  the  commencement  of  the  eject- 
ment suit,  he  may  be  impeached  by  proof  that  on  the  trial  of  the 
ejectment  suit  he  testified  that  he  himself  had  been  in  possession 
of  the  premises  for  about  two  years  under  a  lease  from  the  city, 
which  lease  described  the  premises  in  controversy,  and  was  the  only 
lease  he  had  taken  from  the  eity.  (Id.) 
Bee  Boundaries. 


£:L£arioN& 

1.  Municipal  Election — Closinq  of  Polls — Constbuction  of  Chab- 
TSB. — ^In  a  city  charter  providing  that  all  the  provisioiis  of  law 
regulating  elections  for  state  and  coimty  officers  shall  apply  so  far 
as  practicable  to  elections  imder  the  charter,  and  providing  further 
specifically  that  the  polls  shall  be  opened  at  such  hour  as  may  be 
designated  by  the  mayor  and  common  coimcil  in  the  notice  of  elec- 
.  '  tion,  but  in  no  case  later  than  2  o'clock  P..  M.,  and  that  they  shall 
not  be  closed  until  sundown,  the  special  provision  for  the  time  of 
closing  of  the  polls  will  prevail  over  a  general  provision  of  the 
election  laws  referred  to  for  closing  polls  at  state  and  coimty  elec- 
tions at  6  o'clock  P.  M.     (People  ▼.  Hill,  16.) 
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2.  CoNVLiCT  BETWEEN  SPECIAL  AND  GENERAL  Law.— The  charter  being 

a  law  for  a  special  case,  is  not  in  conflict  with  the  general  law  pro- 
viding otherwise;  and  an  intent  that  the  general  law  shall  super- 
sede the  charter  provision  as  to  the  time  for  closing  the  polls  can- 
not be  inferred  from  a  general  law  which  by  its  terms  is  applicable 
to  state  and  county  elections  only,  and  which  is  only  made  appli- 
cable generally  so  far  as  practicable  by  the  same  charter  which 
specially  provides  differently  therefrom,  as  to  the  time  of  opening 
and  dosing  of  the  polls  at  municipal  elections.     (Id.) 

3.  ELBcnoK  or  Matob— Prematubi  Closing  of  Polls — ^Rejection  or 

Vote  or  Wabds. — In  determining  the  election  of  a  mayor,  under  a 
charter  providing  for  keeping  open  the  polls  until  sundown,  the 
vote  of  wards  which  closed  the  polls  at  5  P.  M.  is  properly  rejected, 
although  the  majority  of  the  voters  of  the  city  are  thereby  dia- 
franchised.  The  election  in  sach  wards  is  to  be  treated  as  illegal 
and  void,  and  as  if  no  election  was  held  therein ;  and  the  vote  in  a 
remaining  ward,  in  which  the  polls  were  closed  at  sundown,  must 
determine  the  election.     (Id.) 

4.  Eleotion  Contest— Appeal  fbom  Judgment— Stat  of  Progbei>- 
INOS — ^Mandamus. — ^Upon  appeal  from  a  judgment  rendered  in  fa- 
vor of  the  contestant  in  an  election  contest,  the  giving  of  the  three 
hundred  dollar  bond  operates  as  a  stay  of  proceedings ;  and  manda- 
mus will  not  lie  to  compel  the  defendant,  who,  prior  to  the  judg- 
ment, entered  upon  the  discharge  of  the  duties  of  the  office  under 
his  certificate  of  election,  to  admit  the  contestant  to  the  use  and 
employment  of  the  office.     (Day  v.  Gunning,  527.) 

5.  Judgment— Unlawful  Holding  of  Office — Quo  Warranto — Con- 

struction OF  Code. — ^The  judgment  in  an  election  contest  cannot 
properly  adjudge  that  the  defendant  is  unlawfully  holding  the  of- 
fice; and  the  provision  of  section  949  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  an  appeal  does  not  stay  proceedings 
where  the  judgment  "adjudges  the  defendant  guilty  of  usurping  or 
intruding  into,  or  unlawfully  holding  public  office,"  et  cetera,  ap- 
plies only  to  the  judgment  in  an  action  of  quo  warranto,  or  for  the 
usurpation  of  office,  and  not  to  any  judgment  proper  to  b6  entered 
in  an  election  contest.     (Id.) 

EQUITY.    See  Injunction;  Jury  and  Juron. 

ESCROW.    See  Deed,  6. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Right  of  Inheritance— Civil  Death — Imprisonment  fob  Lme. 

The  right  of  inheritance  is  a  civil  right,  existing  only  by  virtue  of 
{he  law,  and  the  legislature  may  make  the  deprivation  of  this  right 
a  portion  of  the  penalty  to  be  imposed  for  the  commission  of  a 
crime.  Section  674  of  the  Penal  Code,  enacting  thaj^  "a  person  sen- 
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tenoed  to  imprisonment  in  the  state  prison  for  life  ia  thereafter 
deemed  civilly  dead,"  has  the  effect  to  extinguish  his  civil  rights, 
generally,  including  the  right  of  inheritance;  and  such  person 
cannot  be  a  distributee  of  the  estate  of  an  intestate  father  who 
died  subsequent  to  his  sentence  of  imprisonment  for  life.  (Estate 
of  Donnelly,  417.) 

2.  CoNSTBUCTiON  OF  CoDB— EXCEPTIONS  NAMED  ExcoE^usiVE.— The  ex- 

ceptions named  in  sections  675  and  076  of  the  Penal  Code  are  ex- 
clusive, and  the  civil  death  of  the  felon  destroys  every  civil  right 
not  expressly  saved  in  those  sections.     (Id.) 

3.  Compensation  of  Executor  Fixed  bt  Wnx — ^Extra  Bebviges — 
Renunciation  cf  Will. — ^A  will  fixing  the  compensation  of  an  ex- 
ecutor in  an  amount  in  excess  of  his  legal  fees  must  be  deemed  to  fix 
the  measure. of  his  compensation  for  all  services  of  every  kind  to 
be  rendered  by  him ;  and  no  claim  for  extra  services,  however  bene- 
ficial to  the  estate,  can  be  allowed  to  the  executor  unless  he  has, 
by  a  written  instrument,  filed  in  court,  renounced  the  provision  of 
the  will  for  compensation,  as  provided  in  section  1616  of  the  Code 
of  Civil  Procedure.     (Estate  of  Runyon,  195.) 

4.  Administbatob's  Account — Sale  of  Person al  Pbopebtt — ^Redemp- 

tion FBOM  Lien — ^Loss  Without  Nboligence. — An  administrator 
is  not  liable  to  be  charged  in  the  settlement  of  his  account  for  a 
loss  on  the  sale  of  personal  property,  by  reason  of  having  paid  a 
lien  thereon  in  good  faith,  believing  that  the  property  was  worth 
more  than  the  amount  of  the  lien,  but  which  was  sold  without  neg- 
ligence on  his  part  for  less  than  that  amount.  It  is  only  in  circum- 
stances where  the  court  can  say,  as  matter  of  law,  that  a  reason- 
ably prudent  man  might  not  make  the  honest  mistake  of  paying 
out  more  to  free  the  property  from  a  lien  than  the  property  would 
sell  for,  after  the  lien  was  extinguished,  that  the  administrator  can 
be  charged  with  the  loss.     (Estate  of  Armstrong,  603.) 

5.  FOBECLOSUBE  OF  MOBTQAQE   OF   DECEDENT — COLLATEBAL   ATTACK 

FOB  Erbobs— Liability  of  Administbatob— Pboot  of  Negligence 
Requibed. — ^The  amount  of  the  judgment  rendered  upon  the  fore- 
closure of  a  mortgage  executed  by  the  decedent,  cannot  be  collateral- 
ly attacked  for  the  purpose  of  charging  the  administrator  with 
errors  therein,  without  proof  of  negligence  upon  his  part.     (Id.) 

6.  iNCLUSioif  OF  Taxes-— Waiveb  of  Objection— PusADiNe— Pre- 
sumption.— ^The  technical  objection  that  an  amount  of  taxes  in- 
cluded in  the  decree  as  having  been  paid  by  the  mortgagee  upon  the 
mortgaged  property  was  not  supported  by  the  pleadings,  is  waived 
if  not  urged  prior  to  the  decree,  and  the  administrator  cannot  be 
charged  therewith  in  his  account,  where  it  appears  that  the  amount 
allowed  was  correct  in  fact,  and  accorded  with  a  stipulation  in  the 
mortgage.    Negligence  cannot  be  imputed  to  the  administrator,  by 
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presumption  for  failure  to  objeet  to  proof  of  the  taxes  actually 
paid  by  the  mortgagee;  but  it  must  be  presumed,  in  support  of  the 
decree,  that  the  question  as  to  the  amount  of  taxes  was  heard  and 
determined  by  the  ooort  upon  the  theory  that  the  complaint  was 
sufficient,  and  the  issue  properly  before  Uie  court.     (Id.) 

7.  Amoukt  of  Intehxbt  nr  Dbcbc»— Insolvkkct  of  Estatv— Objec- 
tion BT  Detibdes. — ^Devisees,  who,  if  the  estate  is  insolyent,  can 
have  no  interest  in  the  question  cannot  object  that  the  administra- 
tor should  be  charged  with  an  excess  of  interest  allowed  in  the  de- 
cree of  foreclosure,  according  to  the  terms  of  the  note,  above  the 
legal  rate,  after  notice  to  creditors,  on  account  of  the  insolvency  of 
the  estate,  where  no  creditors  appear  to  object  thereto.  The  devisees 
can  raise  no  objection  to  the  amount  of  the  decree,  where  it  appears 
that,  if  the  amount  of  error  therein  claimed  to  be  charged  to  the 
administrator  were  allowed,  there  would  not  be  sufficient  on  hand 
to  pay  the  creditors.     (Id.) 

8.  Failubx  to  Appbaiss  Mobtoagid  Fborbtt— Useubss  Expense. — 
Where  there  is  no  evidence  that  the  real  estate  of  the  decedent 
subject  to  mortgage  could,  at  any  time  during  the  administration 
of  the  estate,  have  been  sold  for  enough  to  pay  off  the  mortgage 
upon  it,  and  there  is  evidence  to  indicate  that  in  the  condition  of 
the  real  estate  market  it  oould  not  have  brought  the  amount  of  the 
mortgage,  and  that  it  would  have  been  a  useless  expense  for  the 
administrator  to  have  it  appraised,  he  cannot  be  charged  with  neg- 
ligence in  failing  to  do  so.     (Id.) 

9.  Neoliobnge  in  Settubment  of  Estate— Intebest,  with  Annual 
Rests. — ^Where  the  administrator  has  been  negligent  in  failing  to 
settle  the  estate,  he  is  properly  chargeable  with  legal  interest  on 
the  balance  in  his  hands,  with  annual  rests,  until  the  allowance 
of  his  account.     (Id.) 

10.  Final  Aooount  of  Adminibtratob — ^Debt  Chargeable  as  Money — 
LiABiLiTT  OF  Subeties. — ^lu  the  settlement  of  the  final  account  of 
an  administrator,  he  is  to  be  charged  with  a  personal  debt  due 
from  him  to  the  decedent,  as  money  on  hand;  and  his  sureties  are 
bound  for  so  much  of  the  debt  as  he  has  had  the  means  to  ptky.  ( Es- 
tate of  Walker,  242.) 

11.  Insolvency  of  Administbatob — FienoN  of  Law — ^Injustice  not 

Allowed. — ^The  debt  due  from  an  insolvent  administrator  is  not 
for  all  purposes  to  be  regarded  as  money  on  hand;  but  it  is  so  re- 
garded by  a  fiction  of  law,  which  can  only  subsist  with  justice,  and 
should  not  be  allowed  to  work  injustice  either  by  charging  the  ad- 
ministrator with  contempt  or  embezzlement,  in  not  paying  over 
moneys  not  received,  and  which  he  was  wholly  unable  to  pay,  or  by 
charging  the  sureties  with  liability  beyond  the  faithful  discharge  of 
the  duties'  of  the  administrator.     (Id.)  ^  ^     . 
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12.  Form  of  Degbb  Settuno  Aoooimx — Showing  as  to  Debt. — ^In 
case  of  insolyeiicy  of  the  administrator,  and  his  inability  to  pay 
the  debt  to  the  estate,  which  has  remained  uncollected  without  his 
fault,  the  proper  form  of  the  decree  in  settling  his  final  account  is 
to  charge  him  with  the  entire  sum,  including  the  debt  due  from  him- 
self, and  then  to  show  what  portion  of  the  amount  consists  of  debts 
due  from  the  administrator  to  himself.     (Id.) 

13.  Oetebed  Proof  of  Iwsolvenoy— Decree  SETTLmo  Annual  Account. 
The  rejection  of  offered  proof  of  insolvency  upon  the  settlement  of 
the  final  account  of  the  administrator,  is  without  injury,  where  the 
decree  settling  the  annual  account  offered  by  the  contestant,  shows 
that  the  administrator  was  charged  therein,  not  for  money  actually 
received,  but  for  a  debt  due  from  him  to  the, estate.  Either  such 
offered  proof,  if  admitted,  or  such  decree,  entitles  the  administrator 
to  a  final  decree  showing  on  its  face  what  portion  of  the  money 
charged  against  him  is  for  such  personal  debt  due.     (Id.) 

14.  Omission  of  Profebtt  from  Inventory — ^Wrongful  Claim  of  Ex- 
BCUTOR — ^Revocation  of  Letters. — ^The  failure  of  an  executor  to 
inventory  property  belonging  to  the  estate  which,  without  right,  he 
claims  as  his  own,  is  such  misconduct  of  the  executor  as  justifies 
the  revocation  of  his  letters  testamentary;  and  the  court  has  juris- 
diction for  the  purposes  of  the  revocation  to  inquire  and  determine 
whether  the  omitted  property  belongs  to  the  estate,  and  whether 
the  executor  has,  without  sufficient  reason,  asserted  ownership 
thereof  in  himself.     (Estate  of  Rathgeb,  302.) 

16.  Order  for  Personal  PROPBRtY— Presumption  of  Bailment—Stat- 
ute OF  Limitations. — ^An  order  given  by  the  decedent  upon  his  ten- 
ant for  the  delivery  of  the  possession  of  personal  property  does  not 
establish  a  gift,  and  the  person  who  receives  such  property  pursuant 
to  the  order  must  be  t>resumed  to  have  held  it  as  bailee  of  the  de- 
cedent; and  the  statute  of  limitations  would  not  run  in  his  favor, 
in  the  absence  of  proof  of  an  adverse  claim  brought  to  the  knowledge 
of  the  decedent.     (Id.) 

16.  Adjudication  upon  Revocation  of  Letters — ^Estoppel  of  Ex- 
BCUTOR— Action  to  Recover  Property.— The  court,  though  having 
jurisdiction  for  the  purpose  of  the  revocation  of  letters  testamen- 
tary to  inquire  as  to  the  rightfulness  of  the  claim  of  the  executor 
to  property  omitted  from  the  inventory,  is  not  competent  in  such  a 
summary  proceeding  to  decide  finally  upon  the  question  of  title; 
and  the  executor  is  not  estopped  by  the  adjudication  in  such  pro- 
ceeding from  showing  title  in  himself  in  an  action  to  recover  the 
property  for  the  estate.     (Id.) 

17,  Procedure  for  Revocation — Statement  of  Charges. — ^The  state- 

ment of  the  charges  of  misconduct  of  the  executor,  in  the  petition 
upon  which  the  court  issues  an  order  to  the  executor  to  show  cause 
.why  his  letters  should  not  be  revoked,  is  suffici^t,  without  being 
reiterated  in  a  separate  document  filed  at  the  hearing.    JJd.) 
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18.  Salb  of  Real  Estats— Obdkb  to  Show  Causb — Sbbvicb  or  No- 
ncB. — ^A  probate  sale  of  real  estate  made  without  the  order  to  show 
cause  required  hj  section  1587  of  the  Code  of  Civil  Procedure,  and 
without  the  serrice  or  publication  of  notice  required  by  section  1539 
of  that  Code,  is  inralid  and  void.     (Campbell  t.  Drais,  253.) 

10.  Waiyeb  of  NoncB  to  Miitob  Hmuh— Authoutt  of  AFFonmD  At- 
torney.— ^The  attorney  appointed  by  the  court  to  represent  minor 
heirs,  has  no  authority  to  represent  them  in  a  proceeding  to  sell 
the  real  estate  of  the  decedent  until  after  the  court  has  obtained 
jurisdiction  of  their  persons  by  the  service  of  notice  upon  them; 
and  he  has  no  authority  to  waive  such  notice.     (Id.) 

20.  Appearance  of  Appointed  Attorney — ^Pboof  of  Service  of  No- 
tice.— ^The  provision  of  section  1718  of  the  Code  of  Civil  Procedure, 
as  it  stood  in  1874,  that  the  appearance  of  the  appointed  attorney  is 
sufficient  proof  of  service  of  notice  on  the  parties  he  represents,  im- 
plies that  there  must  be  notice  to  the  parties  and  service  thereof 
in  fact  prior  to  such  appearance;  and  when  the  contrary  appears 
affirmatively,  such  attorney  could  not  waive  both  notice  and  service. 
(Id.) 

21.  Avoidance  of  Probate  Sale — Statute  of  Limitations — ^Recogni- 
tion of  Title  of  Heirs — ^Tenancy  in  Common. — ^The  statute  of 
limitations  of  three  years  prescribed  by  section  1573  of  the  Code 
of  Civil  Procedure,  within  which  the  heirs  of  the  decedent  may 
avoid  a  sale  made  by  an  executor  or  administrator,  does  not  run 
where  it  appears  that  the  heirs  had  no  cause  of  action  against  the 
purchaser;  and  where  the  purchaser  recognised  the  title  of  minor 
heirs,  and  held  and  continued  to  hold  for  them  during  their  minority 
and  after  their  majority,  as  tenant  in  common  with  them,  they 
have  no  cause  of  action  against  him  and  are  not  barred  by  that 
section  of  the  code  during  such  recognition  of  their  title,  and  hold- 
ing of  the  purchaser  for  them.     (Id.) 

22.  Quietinq  Titue  of  Heirs — ^Notice  to  Mortgagees  of  Purchaser — 
Deed  under  Foreclosure — ^Running  of  Statute. — ^The  statute  of 
limitations  does  not  begin  to  run  against  an  action  by  the  heirs 
of  the  decedent  to  quiet  their  title,  in  favor  of  a  defendant  who 
claims  title  under  the  foreclosure  of  a  mortgage  executed  by  the 
purchaser  at  a  void  probate  sale,  and  who  took  the  mortgage  with 
notice  of  the  rights  of  the  heirs,  until  the  mortgagee  received  the 
sherifTs  deed,  and  attempted  to  obtain  possession  thereunder,  ad- 
versely to  the  heirs.     (Id.) 

23.  Defense  to  Foreclosure — Cause  of  Action  by  Heirs. — ^The  heirs 
could  not  set  up  their  paramount  title  as  a  defense  in  the  action  to 
foreclose  the  mortgage;  and  they  were  not  called  upon  to  commence 
any  action  until  an  adverse  right  was  claimed  under  the  sheriflTs 
deed.     (Id.) 
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24.  Bktubn  or  Mouby  Paid — ^Estoppel. — ^The  return  of  the  portion  of 

the  purchase  money  received  by  the  minor  heirs  upon  distribution 
of  the  estate,  need  not  be  returned  to  one  vho  obtained  a  sheriff's 
deed  under  foreclosure  of  a  mortgage  against  the  purchaser  at  the 
probate  sale,  as  a  condition  of  quieting  their  title  against  him; 
nor  can  he  claim  any  estoppel  as  against  the  heirs  where  he  took 
his  mortgage  with  notice  of  their  rights.     (Id.) 

25.  Ordxb  CoNrEBMiNQ  Ezeoutob's  Saud— Affbal— Failxtbe  to  Sebvb 

Notice  ttfon  Purchaser — ^Dismissal. — ^Upon  appeal  from  an  order 
confirming  a  sale  by  an  executor,  taken  by  an  heir  of  the  decedent, 
it  is  not  sufficient  to  serve  the  notice  of  appeal  upon  the  executor 
alone,  but  it  must  also  be  served  upon  the  purchaser  at  the  sale, 
who  is  an  "adverse  party,"  vested  with  a  right  to  the  property  pur- 
chased upon  the  payment  of  the  purchase  money,  and,  for  failure  to 
make  such  service,  the  appeal  may  be  dismissed,  upon  his  motion, 
for  want  of  jurisdiction  to  entertain  it.     (Estate  of  Bell,  639.) 

26.  Salb  uin>EB  Wnx — Quuetino  Titlb — Gboss-cohplaint — ^Accottnt- 
INO — ^RscKiVEB. — ^In  an  action  to  quiet  title  against  the  executors 
and  heirs  of  a  deceased  person  brought  by  a  successor  in  interest  of 
a  purchaser  who  received  possession  under  a  sale  of  real  estate 
and  deed  thereof  made  by  the  executors,  pursuant  to  a  power  in 
the  will  to  sell  and  convey  without  any  order  of  court,  the  executors 
cannot,  while  their  disputed  title  and  right  of  possession  are  un- 
determined, maintain  a  cross-complaint  in  equity  against  the  plain- 
tiff and  th«  purchaser,  for  an  accounting  of  the  rents  and  profits, 
and  for  the  appointment  of  a  receiver.  (Bennallack  v.  Richards, 
427.) 

27.  Validitt  of  Sale — ^Duty  of  Executors  to  Report  for  Confirma- 
tion.— The  executors  having  made  a  valid  contract  of  sale  under 
the  will,  so  far  as  they  were  able  to  bind  themselves,  were  in  duty 
boimd  to  report  it  to  the  court  for  confirmation,  which  may  be  done 
at  any  time  after  the  sale;  and  they  cannot  attack  the  validity  of 
the  sale,  unless,  after  report  thereof,  the  court  refuses  to  con- 
firm it     (Id.) 

28.  Estoppel  of  Executors. — ^The  executors,  having  placed  the  pur- 
chaser in  possession  under  the  sale  and  deed  made  by  them,  and 
permitted  him  to  make  large  improvements  thereon,  cannot,  while 
refusing  to  report  the  sale  to  the  court  for  confirmation,  invoke  the 
aid  of  a  court  of  equity  to  compel  an  accounting  of  rents  and  profits 
or  to  place  the  property  in  the  hands  of  a  receiver.     (Id.) 

2D.  Sale  of  Realtt  for  Benefit  of  Heirs — ^Vested  Rights — Ck>KSTi- 
TunoNAL  Law. — ^Upon  the  death  of  the  executor,  the  heirs  become 
at  once  vested  with  the  full  property  in  his  real  estate,  subject  only 
to  liens  or  burdens  then  existing  or  created  by  statutes  then  in 
loroe;  and  the  legislature  has  no  ooDttitutional  power  Ji^  ft  sabst- 
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quent  enactment,  to  interfere  with  the  rested  rights  of  the  heirs  to- 
dispose  of  their  own  property,  by  authoriung  a  sale  of  the  realty  to 
be  madfe  by  an  executor  or  administrator  solely  for  the  benefit  of 
the  heirs.    (Estate  of  Packer,  396.) 

30.  WiiJ>— Deckee  of  DiSTBiBunoN  TO  Widow — ^ExKcunoN  Sale  or 
Son's  Iktebest— Void  Title. — ^A  decree  of  distribution  of.  the  es- 
tate of  a  deceased  person,  disturbing  the  whole  of  the  residue  of 
the  estate  in  fee  to  the  widow,  unappealed  from,  is  conclusiTe  upon 
the  question  that  upon  his  death  she  was  the  owner  of  the  whole 
of  his  estate;  and  the  sale  under  execution  of  the  interest  of  a  son 
under  a  will  purporting  to  give  a  life  estate  to  the  widow  while  re- 
maining such,  and  the  residue  to  his  lawful  heirs  at  her  death,  and 
the  deed  thereof  to  the  purchaser  at  such  sale,  pending  adminis- 
tration, conveyed  no  title  to  the  purchaser.  (McKenzie  y.  Budd, 
600.) 

31.  DiSTBIBUnON  OP  ESTATC  OF  WiDOW— DEED  OF  SOK— AfTKB-AcQUIBED 

Title. — ^The  deed  of  the  son  pending  the  administration  of  his 
father's  estate,  of  his  interest  therein,  not  purporting  to  conyey  title 
in  fee  will  not  carry  an  after-acquired  title  distributed  to  the  son 
under  a  decree  of  distribution  of  the  estate  of  his  mother  who,  as 
widow,  was  the  sole  distributee  in  fee  of  the  father's  estate.     (Id.) 

32.  Distribution — ^Mobtqagee  of  Devisee. — The  distribution  of  the  es- 
tate of  a  deceased  person  cannot  be  made  to  the  mortgagee  of  an 
heir  or  devisee,  or  to  an  assignee  as  security,  who  is  not  a  grantee 
of  the  heir  or  devisee.  The  decree  must  name  the  persons  entitled 
under  the  wiU,  or  by  succession,  or  their  grantees.  (Estate  of 
Crooks,  459.) 

33.  Right  of  Mobtoagbb  to  be  Hbabd — Iztixbventiok — ^Plbadiivg. — 
The  mortgagee  has  a  right  to  be  heard  where  his  interests  are 
affected  by  the  decree  of  distribution;  but  no  intervention  should 
be  allowed  on  his  part,  unless  sustained  by  some  pleading  or  state- 
ment as  to  the  grounds  on  which  he  claims  the  right  to  be  heard. 

34.  Appeal  by  Mobtoaoee — ^Aqgbieved  Pabty — ^Insx7V¥IGIENt  Rsoobd— 
Dismissal. — ^An  appeal  by  the  mortgagee  from  the  decree  of  distri- 
bution, the  record  upon  which  merely  shows  an  offer  of  the  mort- 
gage in  evidence,  unaccompanied  by  a  pleading  or  statement  of 
facts,  or  by  any  showing  that  the  mortgage  debt  was  not  paid,  and 
does  not  show  that  the  mortgagee  is  an  aggrieved  party,  most  be 
dismissed.     (Id.) 

36.  Distribution — ^Notice  of  HEABnro — Jueibdiction. — The  statute 
does  not  require  ten  days'  notice  of  the  hearing  of  the  final  account 
and  petition  of  an  administrator  for  the  distribution  of  the  estate 
but  allows  the  court  to  direct  what  notice  shall  be  given.  Where 
the  hearing  was  fixed  at  such  a  date  that  a  ten  days'  posting  was 
Impossible,  and  the  notice  was  posted  every  day  prior  to  the  I 
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ihg,  the  court  had  jurisdiction  at  the  date  fixed,  to  settle  the  ac- 
count and  render  the  decree  of  distribution.    (Asher  y.  Yorba,  513.) 

36.  Opening  of  Street— Awabd  of  Damages  to  Estate  of  Decedent 
—Void  Deed  of  Administbatob. — ^Upon  the  opening  of  a  street  by 
a  city,  and  the  award  of  damages  therefor  to  the  estate  of  a  de- 
ceased person,  a  deed  to  the  city  by  the  administrator  of  the  land 
of  the  estate  taken  by  the  city  for  the  street,  executed  without  an 
order  of  court  authorizing  it,  is  void.  (McKeeby  y.  City  of  Los 
Angeles,  639.) 

37.  Use  of  Daicaobs  fob  Benefit  of  Estate— Consent  of  Heir— Ac- 
tion BT  Gbantee. — ^Where  the  damages  awarded  to  the  estate  were 
paid  to  the  administrator  and  used  for  the  benefit  of  the  estate, 
which  was  settled  with  the  full  consent  of  the  sole  heir,  after 
knowledge  of  all  the  facts,  his  grantee,  with  like  knowledge,  can- 
not maintain  an  action  to  reooyer  the  damages  a  second  time  from 
the  city.     (Id.) 

38.  Action  fob  Daicases — ^Tttue  not  iNyoLyED. — ^In  an  action  by  the 
grantee  of  an  heir  to  recoyer  damages  for  the  taking  of  land  of  the 
estate  by  the  dty,  under  a  yoid  deed  of  the  administrator,  the 
title  to  the  land,  or  the  right  of  the  city  to  retain  possession  of  it  as 
against  the  heir,  is  not  inyolyed.     (Id.) 

39.  POSSESSIOV  AND  PatMENT  BT  CiTT  UNDER  ^ilSTAKB  OF  LaW— TbES- 

PASS — ^DuTT  OF  Administrator  to  Collect  Daicages. — ^The  taking 
of  possession  of  the  street  by  the  city  and  the  payment  of  the  dam- 
ages, under  a  mistake  of  law  as  to  the  unauthorized  deed  of  the 
administrator,  has  no  other  effect  upon  the  claim  for  damages  than 
if  the  dty  had  taken  possession  by  trespass,  without  the  knowledge 
or  consent  of  the  administrator;  and  the  claim  for  damages  being  an 
asset  of  the  estate  it  was  the  duty  of  the  administrator  to  collect 
the  damages  for  its  benefit.     (Id.) 

40.  Statutes  as  to  Sales  of  Land  Inapflicablx. — The  statutes  relat- 
ing to  sales  of  land  by  an  administrator,  compliance  with  which  is 
essential  to  a  yalid  sale,  haye  no  application  to  claims  for  damages 
accruing  to  the  estate  by  reason  of  acts  of  trespass  upon  the  land. 
(Id.) 

41.  Effect  of  Distbibutiov  to  Heir. — ^The  heir  haying  consented  to 
the  settlement  of  the  estate  with  the  claim  for  damages  included 
therein  by  the  administrator  to  his  Icnowledge  for  the  benefit  of  the 
estate,  took  the  estate  on  distribution  freed  from  any  claim  against 
the  city  on  account  of  the  damage  to  the  land  taken  for  the  street; 
and  his  grantee  stands  in  his  shoes  in  relation  thereto.     (Id.) 

4S.  Action    Upon    Rejected    Note— Evidence— Nonpayment— Prima 
Facie  Case — Burden  of  Proof. — In  an  action  against  the  adminis- 
trator of  a  deceased  person  upon  a  rejected  note  a  prima  faoie  case 
of  nonpayment  of  the  note  is  made  by  the  introduction  of  the  note 
-  in  eyidenoe  with  the  indorsements  thereon,  and  proof  ol^s  signik 
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ture  of  the  decedent  thereto,  and  of  the  due  presentation  ol  the 
claim  and  its  rejection;  and  the  burden  of  proof  was  thereby  east 
upon  the  defendant  to  prove  by  competent  evidence  that  the  note 
had  been  paid;  or  to  raise  a  legal  presumption  of  paymoit  suf- 
ficient to  rebut  the  prima  facie  case  made  by  the  plaintiff.  (Grif- 
fith V.  Lewin,  618.) 

43.  Prior  and  Subsbqueitt  Notes  Secubd>  bt  Mobtgage — ^Pbesumf- 
TioNS. — ^Mere  proof  that  a  note  secured  by  mortgage  had  been  exe- 
cuted by  the  deceased  prior  to  the  note  in  suit  and  that  a  subse- 
quent note  and  mortgage  had  been  executed  about  a  year  and  a  half 
thereafter,  for  about  the  amount  then  due  on  the  old  mortgage  and 
the  note  in  suit,  without  any  evidence  that  the  new  note  and  mort- 
gage was  in  payment  of  the  old,  or  as  to  the  consideration  thereof, 
or  any  evidence  that  either  of  the  mortgages  had  any  connection 
with  the  note  in  suit,  cannot  raise  any  presumption  of  payment  of 
the  note  sued  upon;  but  it  must  be  presumed  that  if  the  note  had 
been  paid,  it  would  have  been  delivered  up  and  it  being  found  at 
the  death  of  the  decedent  in  possession  of  the  plaintiff,  it  must  be 
presumed  that  it  had  not  been  paid  by  the  decedent.     (Id.) 

44.  SuBSEQiTENT  PAYMENTS  BT  DECEASED. — The  uotc  lu  suit  having  been 

indorsed  with  numerous  payments  in  the  handwriting  of  the  de- 
ceased subsequently  to  the  execution  of  the  last  mortgage,  it  cannot 
be  presumed  that  the  note  was  included  in  the  last  mortgage  and 
settled  thereby  in  the  ordinary  course  of  business.     (Id.) 

45.  Receifts  for  Monet  not  Indorsed. — ^Receipts  given  to  the  plain- 
tiff by  the  deceased  for  money  not  indorsed  on  the  note,  should  be 
such  in  their  contents  as  to  raise  a  presumption  that  the  money  in- 
cluded therein  was  money  paid  on  the  note.     (Id.) 

See  Homestead,  2,  3;  Vendor's  Lien,  8«  t,  7. 

ESTOPPEL.    'See  Boundaries,  3;  Corporations,  5;  Estates  of  Deceased 

Persons,  16,  24,  28;  Guardian  and  W«rd»  2;  Mutual  Benefit 
Association,  6;  Practiosb  L 

EVIDENCB. 

1.  Action  Upon  NoTB--€oNBmiBATix)ir---BviDBirGB~DECLABATioN8  or 
Plaintux— CJonducst  of  Detendant.— In  an  action  upon  a  note, 
the  consideration  of  which  was  assailed  by  one  of  the  makers,  evi- 
dence of  the  declarations  of  the  plaintiff,  made  in  the  presence  and 
hearing  of  both  makers  of  the  note,  while  oounting  out  the  money, 
that  the  plaintiff  was  loaning  the  money  to  them,  and  ci  the  con- 
duct of  the  defendant  assailing  the  note,  in  then  silently  taking  the 
money  and  walking  away  with  it,  is  admissible  in  favor  of  the  plain- 
tiff.    (Tibbet  v.  Tom  Sue,  544.) 

^_^  2.  Confidential  Communication — Time  of  Statement  to  Attornet 

•^Harmless  EvmENCB.— Where  the  defendant  had^teati£ed  tha^  ha 
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signed  the  note  several  months  after  its  date,  under  the  representa- 
tion that  it  was  a  receipt  for  five  dollars,  and  that  he  did  not  tell 
'  his  attorney  about  it  when  first  sued,  a  question  as  to  when  he  did 
tell  his  attorney  is  not  objectionable  as  asking  for  a  confidential 
communication,  and  an  answer  thereto  that  he  told  his  lawyer 
about  it  when  he  employed  him,  cannot  be  to  the  injury  of  the 
defendant.     (Id.) 

3.  Value  or  Exfebhiental  Eyidknce. — Experimental  evidence  in  cor- 

roboration or  disproof  depends  for  its  value  upon  the  fact  that  the 
experiment  was  made  when  the  conditions  affecting  the  result  were 
substantially  identical;  but  this  identity  need  not  extend  to  nor 
be  shown  to  exist,  as  to  conditions  which  have  had  no  casual  opera- 
tion upon  the  result.     (County  of  Sonoma  v.  Stofen,  32.) 

4.  Cboss-Exahination — ^Discretion — ^Appeal. — The   extent  to  which 

the  cross-examination  of  a  witness  shall  be  carried  is,  in  some  de- 
gree, a  matter  of  discretion  in  the  trial  court;  and  its  ruling  will 
not  be  disturbed  upon  appeal  if  no  abuse  of  discretion  appears. 
(Grimbley  v.  Harrold,  24.) 
6.  Deposition — ^Leading  Questions — ^Waiveb  of  Objection. — ^Where 
both  parties  were  present  at  the  taking  of  a  deposition,  the  objec- 
tion that  questions  were  leading  must  be  taken  at  the  time  of  the 
interrogatory,  and  if  no  objection  was  then  made  to  the  form  of  thtt 
interrogatory,  it  cannot  be  urged  at  the  trial.  (Kyle  y.  Craig, 
107.) 

6.  Power  or  Notary  to  Employ  Shortuand  Reporter— Transcript 
or  Testimony — Certieigate. — ^The  notary  taking  a  deposition  may 
either  appoint  a  clerk  or  a  shorthand  reporter  to  take  down  the 
testimony;  and  the  fact  that  such  reporter  was  not  appointed  by 
the  court  and  that  his  transcript  of  the  testimony  into  longhand 
was  objected  to  by  defendant's  counsel,  is  immaterial,  if  the  certi- 
ficate of  the  notary  states  that  the  transcription  into  longhand  was 
by  the  notary  carefully  read  to  the  witness,  and,  being  by  him  first 
corrected,  was  subscribed  by  the  witness  in  the  presence  of  the 
notary.     (Id.) 

7.  Evidence— Repetition  or  Examination  or  Witness. — It  is  not 
prejudicial  error  for  the  court  to  disallow  questions  asked  of  a  wit- 
ness upon  a  third  cross-examination,  which  were  merely  in  repeti- 
tion of  questions  previously  asked  of  the  witness,  and  answered  by 
him.     (Casey  t.  Leggett,  664.) 

8.  Leading  Questions — ^Discretion. — It  is  in  the  discretion  of  the 
trial  court  to  permit  a  party  to  ask  leading  and  suggestive  ques- 
tions of  his  witness,  and  a  case  will  not  be  reversed  on  that  ground, 
unless  there  is  manifest  abuse  of  discretion.     (Id.) 

See  Alimony,  4;  Boundaries,  3;  Contract,  5-7;  Criminal  Law, 
9,  10,  23,  30;  Dedication,  3,  4,  10,  14,  15;  Ejectment,  4;  Gift, 
3-ff;  Insolvency,  12;  Insurance,  0,  10;  Mutual  Benefit  Associa- 
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tions,  6;  Negligence,  1,  7,  9,  11,  22;  New  Trial,  4,  5,  15-18, 
28-30;  Office  and  Officers,  10-13;  Survey,  8,  4. 

EXECUTION.    See  Alimony,  2»  3   Appeal,  7,  8. 

EXECUTORS  AND  ADMINISTRATOBa    See    Estates  of    Deoeased 
Persona. 

FINDINGS. 

1.  CoNTEBSioir  OF  Pebsgnal  FnonBTT-^AicAiaEs— NacKsaABT  Imfu- 
OATION. — ^In  an  action  for  damages  for  the  oonrersion  of  personal 
property,  findings  in  favor  of  plaintiff's  ownership  and  possession, 
and  that  the  defendant  sheriff  took  the  property  and  sold  the  same 
as  alleged  in  the  complaint,  that  it  was  of  the  value  of  seven  hun- 
dred dollars,  and  that  by  virtue  of  the  levy  and  sale  said  property 
was  entirely  lost  to  the  plaintiff,  followed  by  a  conclusion  of  law 
that  plaintiff  is  entitled  to  recover  of  the  defendant  the  said  sum 
of  seven  hundred  dollars,  with  interest  though  informally  drawn, 
necessarily  imply  that  plaintiff  was  thereby  damaged  in  the  amount 
of  the  value  of  the  property,  and  are  sufficient  to  support  the  judg^ 
ment  without  an  express  finding  to  that  effect.  (McCray  v.  Burr, 
636.) 

2.  Finding  or  Pbobativx  Facts. — ^Where  probative  facts  are  found 
ffom  which  the  court  can  declare  that  the  ultimate  facts  necessarily 
result  the  finding  is  sufficient.     (Id.) 

3.  Demand  upon  Shebiiv— Ownebship  or  PBDnEBTT-^AUSB  or  Ac- 
tion.— ^The  demand  upon  the  sheriff  is  no  part  of  the  cause  of  action 
for  conversion  of  the  property,  but  is  a  mere  statutory  requirement 
for  the  benefit  of  the  sheriff;  and  it  is  not  necessary  that  the  find- 
ings should  specifically  show  that  plaintiff  was  the  owner  of  and 
entitled  to  the  property  at  the  time  of  such  demand.     (Id.) 

4.  IicPBOFEB  Findings— Motion  to  Strike  Out.— The  court  cannot 
properly  make  findings  of  fact  and  conclusions  of  .law,  unless  issues 
are  joined,  and  a  trial  thereof  is  had;  and  they  have  no  proper 
place  in  an  action  to  foreclose  a  mortgage,  in  which  there  is  no  ap- 
pearance of  the  defendant,  and,  if  made,  should  be  stricken  out  upon 
motion.     (Waller  v.  Weston,  201.) 

See  Appeal,  10;  Claim  and  Delivery;  Community  Property,  4,  6; 
Corporations,  11;  Dedication,  6,  7;  Deed,  1,  2;  Fraud,  1,  2,  4, 
6,  11;  Injunction,  4;  Insolvency,  7,  16;  Landlord  and  Tenant, 
1;  Mechanics'  Liens,  19;  Practice,  7;  (Juieting  Titie. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  DEracnvE  Complaint — Actual  Possession  or  Plaintut. — ^In  an 
action  for  forcible  entry  and  detainer  the  complaint  must  show  that 
the  plaintiff  yna  in  actual  possession  of  the  property,  as  distin- 
guished from  the  constructive  possession  thereof,  when  it  was  in- 
vaded Dy  the  defendant;  and  if  it  merely  alleges  that  plaintiff  was 
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FORCIBLE  ENTRY  AND  DETAINER  (Ck)ntmued). 

in  the  peaceable  and  undisturbed  possession^  it  is  defective  upon 
special  demurrer  for  uncertainty  if  not  upon  general  demurrer. 
(Ejiowles  T.  Crocker  Estate  Company,  264.) 
2.  Sfbcdioation  nr  Demubber  ros  Ungebtainty. — ^The  specification 
in  a  special  demurrer  to  such  complaint  for  uncertainty,  in  that  it 
could  not  be  ascertained  therefrom  ''what  was  the  character  of  the 
alleged  possession  of  plaintiff  of  the  property  described,"  though 
not  very  clear,  is  sufficient  to  put  the  plaintiff  upon  notice  that  the 
complaint  is  objected  to  for  not  specifically  alleging  actual  pos- 
session.    (Id.) 

FORQERY.    See  Criminal  Law,  7,  & 

FRAUD. 

1.  FkAumTUENT  CawvETAHcafr— FmniNos — Cowsidebation— -Su jtfioiejj  • 
ox  or  EviDEirGE — ^Review  upon  Appeal. — ^Where  a  conveyance  by 
an  insolvent  debtor  to  his  brother,  antedating  an  attachment  and 
execution  sale  of  the  interest  of  the  debtor,  was  assailed  as  frau- 
dulent by  the  execution  purchaser,  a  finding  that  the  conveyance 
was  executed  for  a  valuable  consideration  in  payment  of  large  in- 
debtedness of  the  debtor  to  his  brother,  is  sufficiently  supported  by 
their  testimony  to  such  consideration,  if  not  contradicted  or  im- 
peached otherwise  than  by  its  own  weakness,  though  it  may  seem  in 
some  respects  inherently  improbable  to  the  appellate  court,  which 
cannot  substitute  its  opinion  upon  the  weight  of  testimony  for  that 
of  the  trial  court  sitting  as  a  jury  to  try  the  case.  (Casey  v.  Leg- 
gett»  664.) 

2.  Dblivebt  or  Deed  to  Attobnet  of  Gbaxttee. — ^A  finding  that  the 

deed  was  delivered  to  the  brother  as  grantee  is  sufficiently  sup* 
IK)rted  by  testimony  that  it  was  drafted  by  his  attorney  at  his  re- 
quest and  forwarded  to  the  grantor  for  execution,  and  was  returned 
to  the  attorney  and  held  by  him  for  the  grantee  after  its  execu- 
tion.    (Id.) 

3.  PBB9UMPTI0N  OF  TiTLK— BtTSDEN  OF  Pboof  ab  TO  FBAXTD.^The  deed 
having  been  executed  for  a  valuable  consideration  and  delivered  to 
the  granteb  the  law  presumes  that  the  title  was  rightfully  acquired 
by  him;  and  the  burden  of  proof  is  upon  the  execution  purchaser 
to  show  that  it  was  conveyed  with  fraudulent  intent  on  the  part 
of  the  grantor,  and  that  the  grantee  purchased  with  knowledge  of 
such  fraudulent  intent,  or  under  such  circumstances  as  to  put  him 
upon  inquiry  as  to  the  fraud  of  the  grantor  and  was  not  taken  by 
him  in  good  faith.     (Id.) 

4.  QooD  Faxth  of  Obaitte&--Suppobt  of  FnfDiKO—ABSENCB  OF  Pboof. 
A  finding  in  favor  of  the  good  faith  of  the  grantee  as  a  purchaser 
for  value  without  notice  of  fraud  on  the  part  of  the  grantor,  is 
supported  by  the  absence  of  proof  of  facts  and  circumstances  put- 
ting him  on  inquiry  as  to  such  fraud.    (Id.) 

Digitized  by  LjOOQIC 


736  Fraud. 

FRAUD  (Continued). 

6.  Circumstantial  Pb(x»  of  Fraud — Suspicion  iNsuTFicnarr.— 
Fraud  may  be  proved  by  circumstantial  evidence,  but  evidenoe  of 
the  facts  and  circumstances  from  which  fraud  may  be  inferred 
must  amount  to  proof  of  fraud;  and  to  create  a  mere  suspicioii 
thereof  is  not  sufficient  to  overcome  the  presumption  of  law  in 
favor  of  the  fair  dealing  of  the  parties.     (Id.) 

G.  Immaterial  Findinq — Intent  of  Grantor. — ^Where  the  court  finds 
that  the  grantee  was  a  bona  fide  purchaser  for  value  without  noUee 
of  any  fraud  on  the  part  of  the  grantor,  a  finding  as  to  the  intent 
of  the  grantor  in  making  the  conveyance  is  immaterial.     (Id.) 

7.  Issue  as  to  (Insider ation — Conjunctive  Denlal — ^Trial  of  Is- 
sue— Objection  upon  Appeal. — ^The  objection  that  no  issue  wu 
raised  upon  an  averment  as  to  want  of  consideration  for  the  deed 
in  controversy,  by  reason  of  a  conjunctive  denial  in  an  answer,  can- 
not be  urged  for  the  first  time  upon  appeal,  where  the  case  was 
tried  in  the  superior  court  upon  the  theory  that  the  denial  was 
sufficient  to  raise  an  issue  as  to  the  consideration,  and  the  answer 
might  have  been  amended  to  meet  the  objection  if  raised  in  the  su- 
perior court.     (Id.) 

8.  Conveyance  by  Bona  Fide  Purchaser— Protection  of  Grantbl-— 
A  conveyance  by  a  bona  fide  purchaser  without  notice  of  the  fraud 
of  his  grantor  passes  a  perfect  title  to  his  grantee,  as  against  an 
execution  purchaser  claiming  under  the  original  grantor,  and  it  is 
immaterial  whether  any  consideration  was  paid  therefor,  or  whether 
the  conveyance  was  intended  as  a  mortgage  as  between  the  parties, 
or  whether  the  grantee  was  a  bona  fide  purchaser,  or  had  or  bad  not 
notice  of  the  fraud  of  the  original  grantor.     (Id.) 

0.  Letter  from  Stranger — ^Advice  to  Insolvent  to  Convey  to 
Writer. — ^A  letter  from  a  stranger  addressed  to  the  insolvent  debtr 
or,  and  advising  him  to  make  a  conveyance  to  the  writer  to  prevent 
a  threatened  attachment,  which  was  not  acted  upon  by  the  in- 
solvent, nor  consented  to  by  any  of  the  parties  or  their  privies  is 
inadm  issible  in  evidence.     ( Id. ) 

10.  Evidence  <mp  Consideration — Borrowing  of  Money  Given — ^Pay- 
ment OF  Debt  by  Deed. — ^Upon  the  issue  as  to  the  consideration 
of  the  conveyance  by  the  insolvent  to  his  brother,  evidence  is  rele- 
vant and  admissible  to  show  that  at  a  time  wh&k  the  dd>tor  was 
not  insolvent  he  gave  two  thousand  dollars  to  his  brother  from 
the  proceeds  of  land  deeded  to  him  by  his  father,  and  that  the 
money  thus  paid  to  his  brother  was  afterward  borrowed  by  him, 
and  that  the  payment  of  the  debt  for  such  borrowed  money  was 
the  consideration  for  the  deed.  He  had  a  ri^t,  then,  to  make  such 
gift;  and  the  payment  of  the  indebtedness  to  his  brother  for  the 
borrowed  money  was  a  consideration  sufficient  to  support  tlis  deed. 
(Id.) 
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FRAUD  (Continued). 

11.  £xcHANOB  or  Land  fob  Fouitdbt  Stock — ^Rescission — YnxDmoa — 
Keuangb  upon  False  Repbesentations. — In  an  action  to  rescind 
an  exchange  of  land  for  foundry  stock,  fraud  justifying  the  rescis- 
sion was  established  by  findings  that  plaintiffs  were  induced  to 
make  the  exchange  solely  by  reliance  upon  materially  false  and 
fraudulent  representations  of  fact  by  the  defendants  as  to  the  sol- 
yency,  profits,  and  assets  of  the  corporation  owning  the  foundry, 
and  that  the  value  of  the  stock  could  have  been  approximately  as- 
certained only  by  a  thorough  investigation  by  experts  of  the  value 
of  the  assets,  property,  books,  and  business  of  the  corporation  and 
that  the  plaintiffs  were  ignorant  of  the  falsity  of  the  representa- 
tions, and  acted  upon  them  as  true.     (Dow  v.  Swain,  674.) 

12.  Absence  of  0)nfid£ntiai.  Relations— Possibility  of  Investiga- 
tion— Judgment  not  Supfobted — ^Reversal  upon  Appeal. — Fur- 
ther findings  that  there  was  no  relation  of  trust  or  confidence  be- 
tween the  parties,  that  plaintiffs  were  not  fraudulently  induced  to 
forbear  inquiry  into  the  truth  of  the  representations,  and  that 
"they  might  have  ascertained  their  falsity  by  making  the  necessary 
investigations  and  employing  the  proper  means  to  that  end,"  can- 
not overcome  the  effect  of  the  other  findings,  or  sustain  a  judgment 
for  the  defendants  upon  the  entire  findings;  and  judgment  for  the 
plaintiff  upon  the  findings  will  be  ordered  upon  appeal.     (Id.) 

13.  Neglect  of  Examination — Conclusion  of  Law — Reason  fob  De- 

cision.— A  finding  placed  in  the  conclusions  of  law  "that  by  rea- 
son of  their  neglect  and  failure  to  properly  examine  the  property 
which  they  took  in  exchange  for  their  property,  and  to  investigate 
and  ascertain  its  value,  equity  will  not  grant  relief  to  the  plain- 
tiffs," is  not  a  misplaced  finding  of  fact,  nor  properly  a  conclusion 
of  law,  but  is  in  its  nature  the  statement  of  a  reason  for  decision. 
(Id.) 

14.  Right  to  Relt  upon  Repbesentations — Inequality  of  Knowledge 

— ^Pbssumption. — When  a  representation  is  made  concerning  facts 
of  which  the  party  making  it  has  or  is  supposed  to  have  knowl- 
edge, and  the  other  party  has  no  such  advantage,  and  has  not  in- 
vestigated for  himself  or  been  afforded  the  means  of  investigation, 
and  begun  to  make  inquiries,  and  the  representation  is  not  as  to 
generalities  the  knowledge  of  which  is  equally  within  the  reach  of 
both  parties,  it  will  be  presumed  that  the  party  to  whom  the  repre- 
sentations were  made  relied  upon  them,  and  he  is  justified  in  do- 
ing so.     (Id.) 

16.  Impebfbct  Examination  bt^Butkb — Fault  of  Selleb. — When  the 
seller  knows  the  facts  and  the  buyer  is  ignorant,  and  to  the  knowl- 
edge of  the  seller  the  buyer  relies  upon  the  false  representations, 
equity  will  not  refuse  relief  because  an  imperfect  examination  was 
made  by  the  buyer  because  of  the  false  representations,  and  especial- 
CXXV.    CAL.-47  ^  . 
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I7  if  means  were  used  by  the  seller  to  prevent  a  perfect  examina- 
tion by  the  buyer.     (Id.) 

10.  Positive  Assebtionb  without  WabbAlNT. — One  who  makes  positive 
assertions  without  warrant  cannot  excuse  himself  by  saying  that 
the  other  party  need  not  have  relied  upon  them;  but  he  must  show 
that  his  representations  were  not  .in  fact  relied  upon.     (Id.) 

See  Alimcmy;  Corporations,  7,  10-12;  Insolvency,  16,  16;  Jury 
and  Jurors,  1;  New  Trial,  14. 

GIFT. 

1.  SUFFIGISNOT  OF  CAUSE  OF  ACTION— DONATION  IN  ViEW  OF  DEATH — 

Reoobo  of  Undelivebed  Deed — ^Refusal  of  Betban8feb.^A  com- 
plaint showing  that  the  plaintifT,  in  expectation  of  immediate  death, 
assigned  to  the  defendant,  who  was  his  trusted  sister,  certain  sav- 
ings bank  deposits,  and  further  executed  and  acknowledged  a  deed 
of  certain  real  estate  to  the  defendant,  which  was  never  delivered; 
that  the  assignment  and  deed  were  made  with  the  understanding 
that,  after  plaintiff's  death,  the  property  should  be  disposed  of  by 
the  defendant  according  to  certain  instructions  given  by  the  plain- 
tiff; that  there  was  no  consideration  for  the  transfer;  that  the  de- 
fendant, without  authority  or  knowledge  of  the  plaintiff,  obtained 
possession  of  the  deed,  and  recorded  it;  and  that,  upon  the  re- 
covery of  the  plaintiff,  defendant  refused  to  retransfer  the  real  or 
personal  property  to  plaintiff  upon  demand  therefor,  and  claimed 
to  own  the  entire  property,  states  a  cause  of  action  to  enforce  a 
trust,  both  as  to  the  real  and  as  to  the  personal  property.  (Kyle 
V.  Craig,  107.) 

2.  Ambiouitt — ^Failube  to  Set  Out  Inbtbuctions. — ^The  complaint  is 

not  demurrable  for  ambiguity  in  failure  to  set  out  the  instructions 
which  were  given  in  view  of  death,  to  be  carried  out  after  the 
death  of  the  plaintiff.  The  instructions  were  wholly  immaterial, 
in  view  of  the  fact  that  the  plaintiff  did  not  die,  but  lived  to  re- 
claim the  property.     (Id.) 

3.  Evidence— Danqeb  of  Death  of  Plaintivi^— Leading  Questions 
— ^Disgbetion. — ^The  allowance  of  leading  questions  to  the  physician 
who  attended  the  plaintiff  during  his  illness,  as  to  the  danger  of 
his  death  at  the  date  when  the  deposits  were  transferred  and  the 
deed  executed,  was  in  the  discretion  of  the  trial  court;  and  a  judg- 
ment for  the  plaintiff  will  not  be  reversed  upon  that  ground,  there 
being  no  manifest  abuse  of  discretion,  and  no  error  in  regard  to  a 
material  matter  affecting  the  substantial  rights  of  the  parties. 
(Id.) 

4.  Res  Gestae — Intebvxkw  with  Business  Manaobb. — ^Evidence    is 

admissible  as  part  of  the  res  gestae,  to  show  that  the  plaintiff,  when 
ill  and  not  expected  to  live,  sent  for  his  business  m^BSgerj.  and  in- 
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terviewed  bim,  stating  that  he  wished  to  make  a  will  in  favor  of  his 
Bister,  the  def^dant,  and  subsequently  stated  that  he  had  con- 
eluded  to  make  a  deed,  and  informed  the  manager  of  what  he  wanted 
his  sister  to  do  with  the  property  in  case  he  should  die.     (Id.) 

6.  Motives  aud  hrnamovB  of  Plaihtiit---I>bglabatiok8— Tbsti- 
MONT  OF  PLAiNTiFF.^The  issus  being  as  to  whether  the  alleged 
transfers  were  made  without  consideration  in  expectation  of  imme- 
diate death,  plaintiff's  belief  that  death  was  impending,  and  his 
motives  and  intentions  in  making  tHe  transfers,  were  material  to 
the  issue  and  his  declarations  then  made,  showing  his  belief,  mo- 
tives, and  intentions,  and  his  own  testimony  as  to  what  his  belief, 
motives,  and  intentions  then  were,  are  competent  evidence.  (Id.) 
See  Estates  of  Beeeased  Persons,  15. 

GRANTOR  AND  GRANTEB.    See  Deed;  Vendor  and  Vendee. 

GUARANTY. 

1.  Leasb— Evicnoir  fob  Nonpatmeztt  of    Rent— Liqitidatbd    Dam- 

ages— ^Vom  CiAUBB. — ^Under  a  provision  in  a  lease  for  five  years 
that,  upon  failure  of  the  lessee  to  pay  the  stipulated  rent,  he  shall 
vacate  the  premises  upon  receiving  thirty  days'  notice  from  the 
lessor,  it  is  not  difficult  or  impracticable  to  fix  the  amount  of  dam- 
age resulting  to  the  lessor,  and  an  additional  clause  providing  that 
the  lessee,  in  such  ease,  shall  pay  to  the  lessor  "the  sum  of  one 
thousand  dollars,  as  settled  and  liquidated  damages,"  is  void,  un- 
der sections  1670  and  1071  of  the  Civil  Code.  (Jack  v.  Sins- 
heimer,  663.) 

2.  GuABANTT  OF  VoiD  Penaltt— LiABiLiTT  OF  GuABANTOB. — ^A  guar- 
antor is  never  implicated  beyond  the  strict  terms  of  his  contract; 
and  a  guaranij  which  by  its  terms  purports  to  secure  the  payment 
of  a  penalty  of  one  thousand  dollars  which  by  the  lease  was  fixed  as 
liquidated  damages,  in  case  the  lessee  should  be  evicted  from  the 
premises  for  nonpayment  of  rent,  or  should  voluntarily  vacate  the 
same,  is  void  on  account  of  the  invalidity  of  the  penalty,  and  can- 
not subject  the  grantor  to  any  liability  for  rent,  or  for  any  actual 
damage  for  which  the  lessee  is  liable,  without  covenant  or  guaranty. 
(Id.) 

3.  Void  Mobtgaob  to  Seoubb  Guabantob— QuiETiNa  TrrLB.^A  mort- 

gage made  by  the  lessee  to  secure  the  guarantor  against  all  cost, 
damages  and  expenses  accruing  to  the  mortgage  by  reason  of  the 
guaranty  of  the  void  penalty  contained  in  the  lease  is  void,  and  no 
defense  to  an  action  to  quiet  title  by  the  successor  in  interest  of 
the  mortgagor.     (Id.) 

4.  Insufficient  Answeb— Liability  of  Guabantob  not  Shown.— An 
Answer  by  such  mortgagee  in  the  action  to  quiet  title,  which  does 
not  aver  that  by  reason  of  the  eviction  of  the  lessee  therieasjot^iuf. 
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fered  any  damage,  and  which  does  not  show  that  the 
evicted  or  voluntarily  vacated  the  premisea,  during  the  term  of  the 
lease,  is  to  be  construed  meet  strongly  against  the  pleaoer,  and 
does  not  disclose  any  liabilty  of  the  guarantor,  within  the  terms  of 
his  contract,  or  show  that  the  mortgage  of  the  lessee  to  the  guar- 
antor constitutes  any  lien  upon  the  mortgaged  premises.     (Id.) 

6.  BARKft— Lbtecb'  of  Cbedit  and  GuABAiTTT — ^NoTiCB. — ^A  written  in- 
strument requesung  a  bank  to  give  continued  credit  to  a  third 
party  in  a  specified  amount  and  continually  guaranteeing  the  pay* 
ment  of  the  original  and  future  credits,  and  the  continuance  or  re- 
newal of  liability  therefor,  to  the  extent  of  such  specified  amount, 
in  proportionate  sums  by  the  subseribers,  is  both  a  letter  of  credit 
within  sections  2858  and  2866  of  the  Civil  Code,  and  an  absolute 
guaranty  within  section  2795  of  that  code;  and  the  subscribers  are 
not  entitled  to  notice  of  the  credits  and  liabilities  thereafter  ^ven 
or  incurred,  nor  to  notice  of  the  acceptance  of  the  guaranty.  (Lon- 
don and  San  Francisco  Bank  Limited,  v.  Parrott^  472.) 

6.  GoNSTBucnoif  of  Godb — CoiocmnoAxioN  of  Ck>NSBHT— Absolute 
GuABAKTT— General  and  Sfboifio  PBOvzsioirs — Gomnjcr. — ^The 
general  provisions  of  section  1666  of  the  Civil  Code,  in  the  title  on 
contracts,  requiring  the  consent  of  parties  to  a  contract  to  be  "com- 
municated by  each  to  the  other,"  have  no  application  to  the  special 
contract  of  absolute  guaranty  to  another  person  of  the  debt  or  de« 
fault  of  a  third  person,  provided  for  in  the  separate  title  upon 
guaranty;  but  the  confiicting  provision  of  section  2976  in  the  latter 
title,  dispensing  with  notice  of  the  acceptance  of  an  absolute  guar- 
anty, must  control  upon  that  subject     (Id.) 

7.  LiABiLiTT  of  Grantor— OoNSTBUonoir  of  Guaeantt.— The  rule 
that  a  guarantor  is  entitled  to  stand  uiK)n  the  strict  terms  of  his 
contract,  imports  merely  that  his  liability  is  not  to  be  extended  by 
implication  beyond  its  terms  as  ascertained  by  the  same  rules  of 
construction  which  apply  to  other  written  instruments.     (Id.) 

8.  Reasonable  Interpretation— Akbiottitt  of  Tbrics.— The  language 
used  by  the  guarantor  is  to  receive  a  fair  and  reasonable  interpreta- 
tion to  effect  the  objects  and  purpose  of  the  guaranty;  and  if  it  ia 
fairly  susceptible  of  two  interpretations,  either  oH  which  is  within 
the  spirit  of  the  guaranty,  the  guarantor  cannot  say  the  guarantee 
was  not  justified  in  acting  upon  either,  or  that  he  should  have 
acted  upon  one  rather  than  the  other.     (Id.) 

9.  AOCEFTANCE  OF    NOTB    BT  BaNK — GUARANTORS   NOT  DISCHARGED. — 

The  acceptance  by  the  bank  of  a  note  for  the  amount  of  an  exist- 
ing credit  guaranteed,  which  did  not  pay  the  debt,  or  alter  the  rela- 
tion of  debtor  and  creditor,  or  extend  the  time  of  payment,  but  waa 
payable  immediately  when  executed,  and  was  witi^in  the  terms  of 
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the  guaranty  which,  fairly  interpreted,  were  broad  enough  to  em- 
brace any  form  of  credit,  or  future  liability,  or  continuance  or  re- 
newal of  liability  from  the  debtor  to  the  bank,  did  not  operate  to 
discharge  the  guarantors.     (Id.) 

10.  CJoNSTBUCTiON  OF  AGREED  Casb — "FuBTHEB  CREDIT." — An     agreed 

case  stating  that  after  the  date  of  the  execution  of  the  note  and 
the  crediting  ot  the  amount  thereof  against  the  overdraft,  all  de- 
posits made  by  its  maker  were  applied  to  the  payment  of  checks 
drawn  thereupon,  but  that,  after  that  date,  "no  further  credit"  was 
asked  or  given,  is  to  be  construed  as  meaning  that  no  additional 
.  credit  for  overdrafts  was  asked  or  given,  and  not  as  importing 
that  the  liability  for  credit  previously  given  ceased  from  that  date. 
(Id.) 

11.  PERMISSI017  TO  ChEOK  AOAmST  DEPOSITS— LlABIUTIES  OF  GUAR- 
ANTORS.— ^The  permission  of  the  bank  to  the  maker  of  the  note  to 
draw  checks  against  deposits  subsequently  made,  which  were  not 
directed  to  be  applied  as  payment  upon  the  note,  did  not  affect 
the  liability  of  the  guarantors  for  the  amount  of  the  credit  evi- 
denced by  the  note.     (Id.) 

12.  Credit  Given  to    Corporation — ^Liabiutt    of    Guarantors    as 

Stockholders. — ^Where  the  guarantors  were  stockholders  in  a  cor- 
poration whose  indebtedness  to  the  bank  to  a  specified  amount, 
was  guaranteed  by  them,  and  they  did  not  in  the  guaranty  limit 
their  liability  as  stockholders  of  the  corporation,  the  bank  may  not 
only  recover  against  them  upon  the  guaranty,  but  also  upon  their 
liability  as  stockholders  for  their  proportionate  share  of  the  debt 
of  the  corporation  to  the  bank,  not  exceeding  in  all  the  amount  of 
the  corporate  liability.     (Id.) 

GUARDIAN  AND  WARD. 

1.  Deposit  of  Wards*  Funds — ^Trust — Set-off— Debt  of  Guardian. 

One  who  has  received  on  deposit  moneys  belonging  to  minors  from 
their  guardian,  with  whom  he  has  relations  of  personal  trust  and 
confidence,  and  with  knowledge  of  their  origin  and  character  as  the 
trust  funds  of  the  minors,  is  the  trustee  of  the  minors  in  relation 
thereto,  and  cannot  offset  or  charge  against  them  any  individual 
indebtedness  of  the  guardian  to  hiuL     (Montgomery  v.  Rauer,  227.) 

2.  Receipt  and  Release  by  Guardian — Estoppel — Pleading — ^Rioht 
of  Wards  to  Attack  Settlement. — Where  the  guardian  gave  to 
the  depositary  a  receipt  in  full  of  the  moneys  of  the  wards,  and  a 
release  of  all  demands,  the  depositary  cannot  rely  upon  them  as  an 
estoppel  against  the  wards,  in  an  action  by  them  to  recover  the 
moneys  on  deposit  without  pleading  the  estoppel,  and  where  it  ap- 
pears that  the  settlement  was  not  fair  and  the  signature  of  the 
guardian   was   obtained   through   mistake,   misrepresentation   and 
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fraud,  and  that  fifteen  hundred  dollars  of  the  moneys  of  the  minon 
still  remained  in  the  hands  of  the  depositary,  it  is  the  right  of  the 
wards  to  ge  behind  the  settlement  and  show  the  foots.     (Id.) 

3.  Election  of  Wabds — Statutes  Requirino  Consent  of  Couw.— 

Such  release  and  receipt  having  been  improperly  obtained  by  the 
depositary  from  the  guardian,  the  wards  have  an  election  either  to 
pursue  the  guardian  and  his  sureties,  or  the  person  with  whom  the 
settlement  was  made;  and  this  is  their  right,  independent  of  any 
statute  requiring  a  guardian  to  obtain  the  consent  of  the  court  to 
such  a  settlement.     (Id.) 

4.  BuBDEN  OF  Pboof. — ^Where  the  wards  took  upon  themselTes  the  bur- 
den of  proving  the  unfairness  and  fraudulent  character  of  the  set- 
tlement induced  by  the  depositary,  and  successfully  carried  it^  it  Is 
immaterial  whether  the  burden  of  proof  is  properly  upon  them 
to  impeach  the  settlement,  or  whether  the  duty  of  showing  the  fair- 
ness of  the  settlement  is  upon  the  depositary.     (Id.) 

5.  Pleading — ^Avoidanob  of  Release  fob  Fbaud — ^Aihicifation  of 
Defense — ^Rebuttal. — ^The  wards  in  an  action  against  the  de- 
positary were  not  bound  to  anticipate  the  defense  of  a  release  and 
discharge  by  the  guardian,  or  to  plead  an  avoidance  of  it  in  thor 
complaint  on  the  ground  of  fraud*  If  the  release  and  discharge 
had  been  pleaded  in  bar  of  the  action,  the  plaintiff  could  have 
avoided  it  in  rebuttal  by  proof  of  fraud,  without  special  averment, 
and  may  rebut  it  by  like  proof,  when  offered  in  evidence  by  the  de- 
fendant, without  being  pleaded.     (Id.) 

6.  Appointment  of  Guardian — ^NoncB  to  Relatives — ^Posting — Dm- 
CBETION  of  Coubt. — ^Upou  the  appointment  of  the  guardian  of  the 
estate  of  a  minor,  the  court  has  discretion  to  determine  the  land 
and  character  of  the  notice  to  be  given  to  the  relatives  of  the  minor 
residing  in  the  county,  and  may  order  such  notice  to  be  given  by 
posting,  without  requiring  personal  service  of  citation  upon  than. 
(Asher  v.  Yorba,  613.) 

7.  Custody  of  Minob — ^NonoB  to  Guabdian. — ^If  the  one  who  applies 
to  be  appointed  guardian  of  the  minor's  estate  has  the  custody  of 
the  person  of  the  minor,  no  notice  is  required  to  be  given  to  him. 
(Id.) 

8.  Sufficiency  of  Posting — Collateral  Attack — Sai£  of  Wabd*8 
Estate. — ^The  fact  that  the  affidavit  of  the  posting  of  the  notices 
required  to  oe  given  of  the  hearing  for  the  appointment  of  a  guar- 
dian did  not  show  when  the  notices  were  posted,  in  the  absence  of 
proof  that  the  posting  was  not  performed  as  required,  will  not  sus- 
tain a  collateral  attack  upon  a  judgment  decreeing  a  sale  of  the 
ward's  estate.     (Id.) 

9.  Pbesumptions — Jurisdictional  Facts — Bubden  of  Proof. — ^The 
posting  of  the  notice  is  presumed  to  have  been  done  at  the  proper 
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time  and  in  the  proper  manner;  and  the  order  of  sale  is  presumed 
to  be  valid.  The  absence  of  evidence  of  the  jurisdictional  facts  may 
be  taken  as  evidence  of  their  existence;  and  the  burden  of  proof  is 
upon  the  one  assailing  their  existence,  to  show  the  contrary.  (Id.) 
See  Adverse  Possession,  2,  8. 

HABKAfl  CORPUS.    See  Contempt. 

HOMESTBL^. 

1.  Skubction  Requibbd—Rbsidkrob  Feiob  to  Codbs— Vauditt  of 
Mortgage. — ^There  can  be  no  legal  homestead  since  the  enactment 
of  the  codes  merely  from  residence,  without  selection  and  the  record 
of  a  declaration  thereof,  notwithstanding  the  husband  and  wife  may 
have  resided  upon  the  premises  since  a  date  prior  to  the  codes; 
and  a  mortgage  executed  and  recorded  before  a  declaration  of 
homestead  is  filed  is  a  valid  charge  upon  the  premises.  (Bank  of 
Woodland  v.  Oberhaus,  320.) 

2.  Estates  of  Deceased  Pebsoks-— Pbobatb  Home8TEAi>— Tenancy  in 

CoiocoN — BRIGHT  OF  POSSESSION. — The  right  of  possession  of  a  pro- 
bate homestead  set  apart  out  of  the  estate  of  a  deceased  person  to 
the  widow  and  minor  children,  the  title  of  one-half  of  which  was  to 
go  to  the  widow,  and  the  other  half  to  the  minor  children,  is  in  the 
widow  and  minor  children  during  their  minority;  and  after  their 
majority  their  rights  as  tenants  in  common  are  only  in  the  na- 
ture of  those  of  remaindermen  or  reversioners,  and  the  widow  is  en- 
titled to  the  possession  of  the  homestead,  so  long  as  she  desires  to 
maintain  it,  and  until  it  is  legally  extinguished;  and  neither  an 
adult  child  nor  tne  grantee  of  such  child  is  entitled  to  be  let  into 
possession  with  the  widow,  as  a  tenant  in  common.  (Moore  v. 
Hoffman,  90.) 

3.  PuBFOSE  OF  Homestead. — ^The  purpose  of  a  homestead  is  to  secure 

a  home  to  each  and  all  of  those  clothed  with  the  homestead  right; 
and  the  power  of  one  not  clothed  with  such  right  to  enter  into  pos- 
session, as  a  tenant  in  common,  and  interfere  with  the  occupancy 
and  control  by  the  homestead  claimants,  would  be  inconsistent  with 
the  nature  of  a  homestead  and  violative  of  the  purpose  for  which  it 
is  created.  The  homestead  is  a  place  of  abode  for  the  family,  and 
no  act  of  any  member  of  the  family  can  in  any  way  prejudice  the 
right  of  the  others  to  occupy  it.  (Id.) 
See  Way,  1. 

HUSBAND  AND  WIFE.    See  Agency;  Alimony;  (Community  Property; 
Deed,  6;  Divorce. 

INFANTS.    See  Guardian  and  Ward. 
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INJUNCTION. 

1.  Dked  of  Trust — Sale — ^Injunotioit  Impbofeblt  Aixo^ved— Un- 
truthful Allegations — ^Action  to  Bbdkbm. — ^A  sale  under  a  deed 
of  trust,  even  if  in  technical  violation  of  an  injunction,  will  not  be 
disturbed  in  equity,  where  it  appears  that  the  debtor  improperly  ob- 
tained the  injunction  by  untruthful  allegations  of  fact;  and  in  such 
case,  he  cannot  maintain  an  action  to  redeem  the  property  sold. 
(Powell  V.  Bank  of  Lemoore,  468.) 

2.  Maxims — Relusf  Forbidden  to  Violator  of  Equity.— Under  tbe 
application  of  the  maxims,  that  "no  man  can  take  advantage  of  his 
own  wrong/'  and  that  "he  who  comes  into  a  court  of  equity  must 
come  with  clean  hands,"  one  who  has  been  guilty  of  conduct  in 
violation  of  these  fundamental  principles  of  equity  jurispmdenoe 
can  have  no  relief  in  equity.     (Id.) 

3.  iSale  in  Violation  of  Injunction  not  Void. — ^A  sale  under  a  deed 
of  trust,  in  full  violation  of  an  injunction,  is  not  void,  but  merely 
voidable,  and  will  only  be  relieved  against  upon  a  proper  show- 
ing by  a  party  entitled  to  the  consideration  of  a  court  of  equity. 
(Id.) 

4.  Findings  in  Aotion  to  Redeem — Immaterial  Omissions — ^Admis- 
sioN  OF  Pleadings — Offer  to  Redeem  after  Title  Passed. — ^The 
failure  to  find,  in  the  action  to  redeem  the  property  sold,  that  the 
injunction  was  issued,  is  immaterial  where  that  fact  was  admitted 
by  the  pleadings ;  and  the  failure  to  find  upon  an  alleged  offer  to  re- 
deem the  property  by  paying  the  full  amount  is  immaterial  where 
the  complaint  shows  that  such  offer  was  made  after  the  sale  and 
deed  of  the  property,  and  the  court  found  the  ultimate  and  con- 
trolling fact  that  the  title  to  the  land  passed  by  the  sale  and 
deed.     (Id.) 

See  Dedication,  13;  Ejectment^  3;  Municipal  Corporations,  10, 
11,  13;  Water  and  Water  Rights,  7. 

INSOLVENCY. 

1.  Involuntary  Insolvency — ^Amended  Petition — ^Appearance  of 
Defendant — ^Motion  to  Strike  Out — ^Reservation. — ^A  defendant 
in  involuntary  insolvency,  who  first  appears  after  the  amendment 
of  the  petition  by  adding  the  names  of  new  creditors,  upon  which  no 
citation  was  issued,  and  moves  to  strike  out  the  amended  peti- 
tion and  parts  thereof,  on  grounds  not  including  a  want  of 
jurisdiction  of  his  person,  makes  a  general  appearance,  notwith- 
standing an  express  statement  in  the  motion  to  the  contrary,  and 
an  express  reservation  of  his  ''right  to  be  brought  into  court  by 
the  issue  of  regular  process."     (In  re  Clarke,  388.) 

2.  Nature  of  Appearance,  How  Determined— Character  of  Relief. 

The  nature  of  an  appearance  as  being  special  or  general,  is  deter- 
mined by  the  character  of  the  relief  asked  and  not  by  the  expressed 
intention  of  the  defendant.  One  who  appears  and  objects  to  the 
consideration  of  a  case  for  want  of  jurisdiction  of  his  person,  ap- 
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pears  Bpecmlly,  whether  he  so  states  or  not.  But  if  he  appears  and 
asks  for  relief  which  can  only  be  given  to  a  party  in  a  pending 
cause,  the  appearance  is  general,  although  it  may  be  expressly  de- 
clared to  be  special.     (Id.) 

3.  JvmBDicnov  of  Pebson  of  DEFENBAin^-MonoN-— DEmnouEB — 
AH8WSB. — ^Where,  upon  the  first  appearance  of  the  defendant  in  the 
insolvency  proceedings,  he  asked  favors  by  motion  which  could 
only  be  demanded  by  a  party  to  the  record,  and,  upon  his  motion 
being  denied,  he  demurred  to  the  petition  upon  nearly  all  of  the 
statutory  grounds,  and  also  filed  an  answer  upon  which  issues  of 
fact  were  raised  and  tried,  he  submitted  himself  to  the  jurisdiction 
of  the  court,  and  cannot  complain  that  he  was  not  properly  brought 
in  by  citation.     (Id.) 

4.  Failitbb  to  Give  Bond— Abatbment— Aimtudioation  of  Ii?8olvengt 
— ^Waives. — The  failure  of  the  creditors  to  give  bond  does  not  render 
the  insolvency  proceedings  absolutely  void;  but  it  is  matter  of  abate- 
ment which  must  be  taken  advantage  of  prior  to  a  trial  of  issues 
upon  which  an  adjudication  of  insolvency  is  had;  and,  if  not  speci- 
fically urged  prior  to  such  trial  and  adjudication,  it  is  waived. 
The  objection  cannot  be  urged  subsequently  to  the  adjudication. 
(Id.) 

5.  Objection  to  Form  of  Bond  and  Suffigienot  of  SmaenES.— An  ob- 
jection to  the  form  of  the  bond  filed  under  thb  original  petition, 
and  to  the  sufficiency  of  the  sureties  thereupon,  is  a  waiver  of  ob- 
jection to  the  lack  of  a  bond.     (Id.) 

6.  Amended  Petition— Lack  of  New  Bond— Waivbb  of  Objection. — 
Where  the  petition  was  amended  by  adding  the  names  of  other  credi- 
tors, without  the  filing  of  a  new  bond,  and  a  trial  was  had  under 
the  aknended  petition,  without  objection  to  the  power  of  the  court 
to  allow  the  amendment,  or  calling  its  attention  to  the  fact  that  a 
new  bond  had  not  been  filed  imder  the  amended  petition,  owing  to 
the  apparent  belief  of  the  insolvent  that  the  bond  given  under  the 
first  petition  would  serve  under  the  amended  petition,  all  objection 
to  the  lack  of  a  new  bond  is  waived.     (Id.) 

7.  Form  of  Adjudication — ^Findings — Gonclxtsions  of  Law. — ^Formal 
findings  of  facts  and  conclusions  of  law  are  not  necessary  upon  an 
adjudication  of  insolvency  and  the  adjudication  is  complete  in  form 
and  substance  if  the  court  by  order  adjudges  that  the  defendant  was 
insolvent  on  a  specified  date  prior  to  the  filing  of  the  petition,  and 
ever  since  has  been,  and  still  is,  insolvent;  and  the  fact  that  it 
proceeds  unnecessarily  to  add  as  a  conclusion  of  law  that  the  de- 
fendant was  insolvent  on  that  date  cannot  affect  the  sufficiency  of 
the  adjudication.     (Id.) 

8.  Incomplete  Entbt  in  Minutes. — ^The  order  of  adjudication  of  in- 
solvency is  interlocutory,  and  should  be  entered  in  the  minutes;  but 
the  fact  that  it  was  not  entered,  or  that  the  entry  made  bv  the 

Digitized  by  VjOOQ IC 


746  InsoIiVbncy. 


INSOLVENCY  (Continued). 

clerk  was  incomplete  or  informal  does  not  render  the  adjndioation 
invalid,  if  the  order  was  in  fact  sufficient  in  form  and  substance. 
(Id.) 

9.  Citation  to  Insolvknt  to  Arsweb  Concerning  Peopkbtt— Con- 
tempt— ^Punishment. — ^After  the  adjudication  of  insolvenej  and 
the  ordering  of  the  defendant  to  file  schedules,  with  which  order  he 
failed  to  comply,  the  court  may  cite  him  to  answer  concerning  his 
property,  and,  upon  his  refusal  so  to  do,  may  punish  him  for  con- 
tempt, by  imprisonment  until  he  consents  to  answer.  The  addition 
of  imprisonment  for  one  day,  and  until,  et  cetera,  is  immaterial, 
where  the  defendant  did  not  avail  himself  of  the  privil^;e  of  an- 
swering during  the  day.     (Id.) 

10.  Presence  of  Defendant. — ^Whcre  the  defendunt  answered  the  cita- 
tion for  contempt  by  challenging  the  jurisdiction  of  the  court  in 
a  written  statement,  which  was  taken  under  advisement  and  over- 
ruled, the  defendant  cannot  object  that  he  was  not  personally  pres- 
ent in  court  when  the  contempt  was  adjudged.     (Id.) 

11.  Voluntary  Proceedings  in  Insolvency — Discharge— Jurisdic- 
tion Over  Involuntary  Proceeding. — ^The  fact  that  the  insolvent, 
after  the  adjudication  of  insolvency  in  the  proceedings  by  the  credi- 
tors, instituted  voluntary  proceedings  in  insolvency,  and  obtained 
a  discharge  therein,  whatever  effect  such  discharge  may  have  as  a 
plea  in  bar  in  a  proper  case,  could  not  operate  to  deprive  the  court 
of  Jurisdiction  over  the  prior  proceedings  by  the  creditors  in  in- 
voluntary insolvency.     ( Id. ) 

12.  AonoN  BY  Assignee  in  Insolvency — ^Evidence  or  Authority. — In 

an  action  by  an  assignee  appointed  under  proceedings  in  involuntary 
insolvency  against  a  partnership,  to  recover  property  assigned  by  the 
firm,  to  the  defendants,  in  violation  of  the  insolvent  act,  within  one 
month  prior  to  the  filing  of  the  petition  by  the  creditors,  a  certified 
copy  of  the  assignment  to  the  assignee  is  conclusive  evidence  of  the 
right  of  the  assignee  to  bring  the  aetion.     (Kiego  v.  Foster,  178.) 

13.  Collateral  Attack  upon  Creditor's  Petition. — ^Where  the  insol- 
vency proceedings  were  regular  on  their  face,  they  cannot  be  col- 
laterally attacked  by  the  defendants  in  an  action  by  the  assignee, 
upon  the  alleged  ground  that  the  signers  of  the  petition  were  not 
actually  creditors  of  the  insolvents  in  the  amount  required  by  the 
Insolvent  Act.     (Id.) 

14.  Order  Striking  Out  Answer — ^Definiteness — ^Presumption  upon 

Appeal. — ^Where  the  motion  to  strike  out  parts  of  the  answer  in 
such  action  specifically  quoted  all  the  parts  of  the  answer  sought 
to  be  stricken  out,  and  the  court  granted  the  motion  as  to  all  those 
parts  of  the  answer  which  attack  the  validity  of  the  insolvency 
proceedings,  and  denied  it  otherwise,  the  order,  though  it  would 
be  in  better  form  if  more  fully  identifying  the  part  stricken  out, 
is  not  too  indefinite  to  be  sustained,  and  it  will  be  presumed  upon 
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appeal  in  favor  of  the  judgment  that  the  appellants  were  not  de- 
ceived or  prejudiced  by  the  form  of  the  order.    (Id.) 

15.  FlUfDVXQB — CONSISTENGT— TbUVSFEB     OuT  OT     UsUAL     CoXTBSB     OF 

Business — Fbeeoom  from  Actual  Fraud. — ^A  finding,  based  upon 
an  admission  in  the  pleadings,  that  the  transfer  was  not  made  in 
the  usual  and  ordinary  course  of  business,  and  that  at  the  time 
thereof,  defendants  knew  and  had  reason  to  believe  that  the  firm 
was  insolvent,  and  that  the  transfer  was  being  made  with  intent  to 
prefer  certain  creditors,  represented  by  the  defendants,  and  with 
a  view  to  prevent  the  property  from  coming  to  the  assignee  in  in- 
solvency, et  cetera,  is  not  inconsistent  with  another  finding  that  de- 
fendants were  free  from  actual  fraud,  and  believed  their  conduct 
to  be  lawful.     (Id.) 

16.  Actual  Fraud  Immaterial. — ^Actual  fraud  is  not  an  element  in 

the  case;  and  if  the  provisions  of  the  Insolvent  Act  are  violated, 
the  transfer  is  void,  regardless  of  any  question  of  honesty  and  fair- 
s,  good  faith,  or  actual  fraud.     (Id.) 


17.  Partitershif — ^Insolvenct  of  Member  of  Fnoc— Distribution  of 
Assets — Construction  of  Code. — ^The  provisions  of  section  39  of 
the  Insolvent  Act  for  proceedings  in  the  case  of  insolvent  partner- 
ship, and  the  relative  distribution  of  the  firm  assets,  and  of  the  in- 
dividual assets  of  the  partners,  do  not  apply  to  a  proceeding  in  in- 
solvency in  the  case  of  an  individual  member  of  the  firm,  where  the 
court  has  no  jurisdiction  over  the  assets  of  the  partnership.  In 
such  case,  the  assets  of  the  insolvent  may  be  distributed  pro  rata 
to  all  of  the  creditors  who  have  proved  their  claims,  including  the 
firm  creditors.  (In  re  Straut,  415.) 
6ee  Estates  of  Deceased  Persons,  11-18. 

INSTRUCTIONS. 

1.  Exceptions  to  Instbuotions— PRBSUMFnoH  ufon  Appeal.— A  gen- 

eral exception  to  the  instructions  without  specifying  any  particular 
instruction,  or  part  thereof,  is  insufficient;  and  where  the  court 
stated  generally  that  every  portion  of  the  charge  is  deemed  ex- 
cepted to,  it  will  be  presumed  upon  appeal,  against  error  not  shown 
affirmatively,  that  all  of  the  instructions  were  given  at  the  request 
of  appellant's  counsel,  of  which  appellant  cannot  complain.  (Gray 
V.  Eschen,  1.) 

2.  Refusal  of  Reqxtests. — ^The  court  may  properly  refuse  requested 

instructions  which  invade  the  province  of  the  jury,  or  may  mis- 
lead them,  or  which  are  covered  by  instructions  given  in  the  charge 
of  the  court.    Estrella  Vineyard  Co.  v.  Butler,  232.) 

See  Criminal  Law,  3-6,  13,  15-21;  Jury  and  Jurors,  2;  Landlord 
and  Tenant,  5;  Negligence,  2-5,  8,  20,  23. 

INSURANCE. 
1.  False  Statement  in  Application— Knowledge  of  Facts— Waiver. 
An  insurance  company  issuing  a  policy  with  knowledge^that  sjtate- 
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ments  made  in  the  application  are  fake,  waives  the  right  to  ob- 
ject thereto.  (Bayley  y.  Employers'  Liability  Assurance  Corpora- 
tion, 345.) 

2.  Appucation  fob  Accident  Insusangk — Oiossioir  bt  Agent  of 
Known  Facts — Previous  Compensation. — ^Where  an  apparently 
false  statement,  made  in  an  application  for  a  policy  of  accident  in- 
surance, that  the  applicant  had  "never  received  compensation  for 
any  accident  except  as  hereinafter  stated,"  was  caused  by  the  omis- 
sion of  the  agent  who  drew  it,  to  state  the  "names  of  companies  or 
associations  with  amount  of  compensation,"  provided  for  in  the 
form  of  application,  and  where  the  agent  omitted  to  request  a 
statement  thereof  from  the  applicant,  and  the  facts  that  he  had 
received  previous  indemnity  for  accidents  from  the  same  and  other 
companies  were  known  to  the  officers  of  the  oompany,  at  the  time 
of  the  application,  objection  to  the  falsity  of  the  statement  is 
waived,  and  it  cannot  vitiate  the  policy.     (Id.) 

3.  Unknown  Patmsntb  bt  Company  Known  to  Have  Paid  Indem- 
nity.— ^Where  the  officers  of  the  insuring  company  knew  that  a 
previous  large  payment  of  indemnity  for  an  accident  had  been  made 
to  the  applicant  by  another  company,  the  fact  that  another  prior 
and  smaller  payment  made  to  him  by  the  same  company  was  un- 
known to  them,  cannot  affect  their  waiver  of  a  true  statement  not 
requested  of  the  applicant,  as  to  the  amoimt  of  compensation  prev- 
iously received.     (Id.) 

4.  Waiver  of  Communication. — Neither  party  to  a  contract  of  insur- 
ance is  bound  to  communicate  information  of  matters  of  which  the 
other  waives  communication,  except  in  answer  to  inquiries.     (Id.) 

6.  Construction  of  Application  and  Poucy— "Compensation" — ^"In- 
demnity."— ^The  term  "compensation,"  used  in  an  application  for 
an  accident  policy,  requiring  a  statement  of  the  amount  of  "com- 
pensation" previously  received  for  accidents  is  not  to  be  construed 
in  a  popular  sense,  as  including  "indemnity,"  where  the  application 
and  policy  used  the  word  "indemnity"  with  exclusive  reference  to 
weekly  payments  to  be  made  as  indemnity  during  total  disability 
to  prosecute  business,  as  the  result  of  an  accident,  and  never  with 
reference  to  payments  to  be  made  for  loss  of  life,  limb,  or  eye. 
(Id.) 

6.  Construction  Against  Insurer. — ^Where  the  language  of  an  appli- 
cation and  policy,  or  of  a  policy,  may  be  understood  in  more  senses 
than  one,  it  is  to  be  construed  most  strongly  against  the  insurer  and 
in  favor  of  the  insured.     (Id.) 

7.  Fire  Insurance— Delivery  of  Policy  after  Fire — ^Priob  Agree- 
ment FOR  Effectivb  Policy. — ^A  fire  insurance  policy  may  be  de- 
livered after  the  occurrence  of  a  fire,  if  it  purports  to  take  effect 
prior  to  occurrence,  and  is  the  memorial  of  a  prior  parol  contract 
for  such  a  policy  agreed  to  in  its  essentials,  and  whi^  the  narties 
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intended  should  take  effect  as  stated  in  the  policy.  In  such  case, 
it  seems  that  the  policy  may  have  taken  effect  without  actual  de- 
livery to  the  insured  or  his  agent.  (Crawford  v.  Transatlantic 
Fire  Insurance  Company,  609.) 

8.  Absence  of  Prior  Agreement — Nonliabilitt  for  Premium. — In 

the  absence  of  such  a  prior  agreement,  as  would  bind  the  insur- 
ance company  and  render  the  insured  person  liable  for  the  prem- 
ium, the  delivery  of  the  policy  after  the  building  had  been  destroyed 
by  fire,  to  the  knowledge  of  the  parties,  could  not  give  any  effect  to 
the  instrument.     (Id.) 

9.  Acnow  UPON  Policy — ^Evidence — ^Acts  and  Declarations  of 
Agents — ^Res  Gestae. — ^In  an  action  upon  such  policy  all  of  the  acts 
and  declarations  of  the  agents  of  the  fire  insurance  company  which 
might  characterize  their  intent  while  they  were  engaged  in  the  busi- 
ness of  the  insurance,  and  until  the  delivery  of  the  policy,  are  ad- 
missible against  the  insurance  company  as  part  of  the  res  gestae. 
(Id.) 

10.  SuBSEQiTENT  NARRATIONS — ^HEARSAY. — ^The  declarations  of  the 
agents  of  the  defendant,  made  at  a  time  subsequent  to  the  delivery 
of  the  policy  or  when  they  were  not  acting  for  one  defendant  in  any 
business  connected  therewith,  and  which  were  not  part  of  the  res 
gestae,  but  are  mere  narration  or  illustration  of  their  past  con- 
duct are  incompetent  hearsay.     (Id.) 

See  Mutual  Benefit  Association;  Negligence,  15^  23. 

INTEREST.    See  Mechanic's  Lien,  11;  Tender. 

INTERVENTION.     See  Community  Property,  6;  Estates  of  Deceased 
Persons,  33. 

JOINT  DEBTORS. 

Joint  Obligation — ^Release  of  CoDEFENOANT.^The  release  of  a  code- 
fendant  who  was  a  joint  obligor  with  the  other  defendant  does  not 
release  the  other  defendant  from  his  obligation  to  pay  so  much  of 
the  debt  as  was  not  paid  by  the  codefendant  released.     (French  v. 

;'    McCarthy,  508.) 

JUDGE.    See  Place  of  Trial,  1,  2. 
JIJINQMENT. 

1.  JUDQlfSNT  X7F0N  ADMISSIONS  OF  ANSWER—- RELIEF  MUST  BE  WAR- 
RANTED BY  Complaint. — ^In  case  of  a  judgment  rendered  upon  an 
answer  admitting  all  of  the  averments  of  the  complaint,  and  pre- 
senting no  issue,  whether  it  is  in  effect  the  same  as  a  judgment  by 
default  or  not,  the  relief  granted  to  the  plaintiff  cannot  exceed  that 
which  the  law  awards  as  the  legal  conclusion  from  the  facts  alleged, 
or  be  inconsistent  with  the  case  made  by  the  complaint.  (Ellis  v. 
Rademacher,  556.)  Digitized  by  GoOglc 


750  JUBISDICTION. 


JUDGMENT  (Contintied). 

2.  CoMFLAUfT  ix>B  SFBcmo  FuoBiCANGB— Imfbopcb  RxLor.— Under 

ft  complaint  for  the  specifle  performance  of  a  contract  to  convey  a 
half  interest  in  a  mine  in  consideration  of  the  building  of  a  mill  bj 
plaintiff,  and  to  work  the  mine  upon  equal  shares,  alleging  inter- 
ference bj  defendant  with  the  performance  of  the  contract  by  plain- 
tiff, and  his  ejection  of  plaintiff  from  the  mine,  a  judgment  direct- 
ing specific  performance  by  the  defendant,  and  not  by  the  plain« 
tiff,  and  enjoining  the  defendant  from  conveying  any  part  of  the 
mine  to  anyone  other  than  plaintiff,  and  from  working  the  mine, 
without  reference  to  any  performance  of  the  contract  by  the  plain- 
tiff,  is  improper,  and  grants  relief  inconsistent  with  the  case  made 
by  the  complaint.     (Id.) 

3.  Judgment  fob  CJo-Plainott — ^IwsupricrENT  Alleqation. — ^A  judg- 

ment in  favor  of  a  co-plaintiff  is  not  authorised  or  sustained  by  an 
allegation  that  plaintiffs  are  informed  and  believe  that  such  co- 
plaintiff  has  or  claims  to  have  some  interest  in  the  mining  property. 
(Id.) 

4  .  Iin>BFiinTE  JuDOMEirr— BKraBENGB  TO  Exhibit  of  Coktbact. — ^A 
decree  enforcing  a  contract  should  be  definite  as  to  the  things  to  be 
performed  by  each  of  the  parties,  and  as  to  the  acts  enjoined;  and 
a  decree  enjoining  a  defendant  from  doing  any  act  whatever  which 
will  in  any  way  interfere  with  the  rights  of  the  plaintiff  under  an 
exhibit  of  the  contract  attached  to  the  complaint,  is  too  uncertain 
and  indefinite  to  be  enforced,    (Id.) 

5.  Action  fob  Damages — Joint  Judgment — ^Amendment — Omission 
OF  Defendant  not  Affbabing — Pbesumption  upon  Appeal. — In 
an  action  for  damages  against  several  defendants,  where  judg- 
ment was  rendered  jointly  against  all  of  the  defendants,  and  the 
court  amended  it  by  striking  out  the  name  of  a  defendant  not  ap- 
pearing in  the  action,  it  will  be  presumed  upon  appeal  from  the 
amended  judgment,  in  favor  thereof,  that  the  omitted  defendant 
was  not  served  with  summons,  and  that  on  motion  of  the  plaintiff 
the  action  was  dismissed  as  to  him,  and  that  the  judgment  against 
him  was  a  clerical  misprision  and  a  nullity,  which  was  properly 
stricken  out.     (Silveira  T.  Iverson,  266.) 

See  Appeal,  2,  3,  6-10;  Boundaries,  1,  3;  Costs;  Elections,  4,  5: 
Mortgage,  2;  Practice,  1-6,  8,  9;  Street  Assessment;  Sum- 
mons; Tender,  1,  6;  Trust  Dieed,  2,  3;  Vendor's  Lien,  7,  8. 

JURISDICTION.     See  Divorce,  1,3;  Insolvency,  2,  3;  Place  of  Trial, 
2,  4;  Public  Lands,  1. 

JURY  AND  JURORS. 

1.  Action  to  Annul  Oontbaci8  of  Saub—Fbaud— Rbcx>vebt  of  Pub- 
OHASE  Monet— Equity  Jubibdiction — Jubt  Tbial. — ^In  an  action 
by  a  purchaser  under  contracts  for  the  sale  of  lands,  to  have  them 
annulled  on  the  ground  of  false  representations  inducing  the  pur- 
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chase,  and  to  recover  back  the  purchase  money  paid,  the  court,  as 
a  court  of  equity,  has  jurisdiction  of  the  main  action,  and  a  general 
jury  trial  of  all  the  issues  cannot  be  demanded  in  the  action.  Where 
no  issue  is  raised  as  to  the  amount  of  money  paid  under  the  con- 
tract, and  the  answer  merely  denies  the  false  representations,  there 
is  no  issue  upon  which  a  jury  trial  can  be  demanded,  and  the  court, 
upon  determining  the  issues  in  favor  of  the  plaintiff,  may  award 
full  relief,  to  prevent  further  litigation.    (Mesenburg  v.  Dunn,  222.) 

2.  Adyisort  Verdict  of  Jury — Instructions  not  Subject  to  Excep- 
tion.— ^In  an  equitable  action  for  an  injunction,  the  verdict  of  a 
jury  is  merely  advisory;  and  though  the  court,  in  its  findings  of 
fact,  adopts  the  conclusion  of  the  jury,  its  instructions  to  the  jury 
are  not  the  subject  of  an  exception.  (Scheerer  v.  Goodwin,  154.) 
See  Criminal  Law,  11,  12;  New  Trial,  MO,  24. 


LANDLORD  AND  TENANT. 

1.  Lease — ^Action  for  Rent — ^Recoupment  for  Misrepresentations 
— ^Evidence  of  Damage — ^Findings. — In  an  action  for  a  balance  of 
unpaid  rent  upon  a  lease  of  a  house,  where  recoupment  of  damages 
was  claimed  on  account  of  misrepresentations  as  to  the  capacity  of 
the  house  which  induced  the  defendants  to  execute  the  lease,  and 
the  only  evidence  tending  to  show  damage  was  the  payment  of  a 
sum  for  additional  rooms,  which  sum  was  remitted  from  the  judg- 
ment on  motion  for  new  trial,  they  are  not  injured  by  erroneous 
bindings  of  fact  on  the  question  of  damages,  and  cannot  claim  an 
additional  allowance  for  the  difference  in  rental  value  of  such  a 
house  as  it  was  represented  to  be,  and  such  as  in  fact  it  was,  there 
being  no  evidence  to  show  such  difference  beyond  the  payment  made 
for  other  rooms.     (Hamilton  v.  Smith,  630.) 

2.  Lease  fob  Years— ^Dutt  of  Tenant  at  Expiration  of  Term.^A 
tenant  in  possession  imder  a  lease  for  a  fixed  term,  is  a  tenant  for 
yearsj  and  is  in  duty  bound,  at  the  expiration  of  his  term,  to  sur- 
render possession  without  notice  of  any  kind.  (Kuhn  v.  Smith, 
615.) 

3.  Lease  of  Agricultural  Land. — ^Holdino  Over— Tenancy  at  Will 
— ^Notice  to  Quit  Ejectment. — The  mere  holding  over  by  a  tenant 
imder  a  lease  of  agricultural  lands,  after  the  expiration,  of  the  term 
fixed  therein,  for  a  period  of  six  weeks,  without  consent  of  the 
owner,  though  without  previous  demand  for  possession,  does  not 
constitute  a  tenancy  at  will,  or  entitle  the  tenant  to  any  notice  to 
cut  off  his  rights,  before  the  bringing  of  an  action  of  ejectment 
against  him  by  the  owner.     (Id.) 

4.  Goods  Sold  and  Delivered— Blasted  Mat^^ials — ^Pboof  of  Owner- 
ship— ^liBABB — ^Title  TO  LAND  BLASTED. — ^In  an  action  of  aaaumpsit, 
for  goods  sold  and  delivered,  which  consisted  of  blasted  materials. 
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claimed  by  the  plaintiffs  to  have  belonged  to  them,  and  to  haye 
been  taken  away  by  the  defendants,  when  the  ownership  thereof  by 
plaintiffs  was  denied,  proaf  thereof  devolved  upon  them;  and  where 
they  introduced  a  lease  to  themselves  of  premises  from  which  they 
claimed  the  materials  were  taken,  the  right  of  the  plaintiffs  to  re- 
cover depends  upon  the  ownership  by  their  lessor  of  the  land  from 
which  the  materials  were  blasted,  and  they  cannot  daim  that  such 
ownership  was  not  in  issue.     (Gray  ▼.  Eschen,  1.) 

6.  Instbuctions — Ownership  of  Land— BiJUSTnro  fbom  Stbeet. — ^In- 
structions in  such  action,  based  upon  testimony  that  the  blasting 
was  done  by  plaintiff's  lessor  within  the  lines  of  a  public  street,  to 
the  effect  that  if  the  jury  find  that  plaintiffs'  lessor  was  not  the 
owner  of  the  land  from  which  the  materials  were  blasted,  and  had 
no  interest  therein,  and  that  plaintiffs'  only  right  to  the  materials 
was  derived  from  him,  their  verdict  should  be  for  the  defendants, 
and  that,  if  any  of  the  materials  were  blasted  out  of  the  street 
without  the  consent  of  the  city  authorities,  their  verdict  should  be 
for  the  defendants  as  to  all  materials  whldi  came  from  the  street, 
are  correctly  given.     (Id.) 

6.  TiTLB  OF  Defendants  to  ''Wastv"  KaisbiaIs. — ^Where  it  appeared 
that  defendants  had  bought  from  plaintiffs'  lessor,  and  paid  for  all 
*Vaste"  materials  blasted  by  him  on  the  premises  subsequently 
leased  by  him  to  plaintiffs,  the  title  of  the  defendants  to.  sudi 
'Vaste"  materials  is  superior  to  that  of  the  plaintiffs;  and  plain- 
tiffs only  took  from  their  lessor  what  had  not  before  been  sold  to 
the  defendants.     (Id.) 

LANDS.    See  Public  Lands;  State  Lands. 

LEASE.    See  Adverse  Possession,  8;   Guaraaty,   1-4;   Landlord  and 
Tenant. 

MANDAMUS.    See  Elections,  4;  Municipal  Corporationfl^  8;  OiBoe  and 
Officers,  4,  5. 

MAP.    See  dedication,  2,  3,  9. 

MASTER  AND  SERVANT.    See  Negligence,  1-8,  5-7«  12-li. 

MEASURE  OF  DAMAGES.    See  Damages. 

MECHANICS'  Liens. 

1.  NoncE  BT  MATERTALincN— Qabnishment— firoFPAfla  or  Fimm 
Payments. — ^A  notice  given  by  materialmen  to  the  trustees  of  aa 
asylum  demanding  payment  of  their  claims  out  of  the  balance  rs* 
malning  due  to  a  ooptraetor  who  had  agreed  to  furnish  materiab 
and  perform  labor  upon  a  ward  buiJfUng  for  the  asylum,  is  equiva- 
lent to  a  garnishment  of  the  moneys  then  payable  to  the  contractflr, 
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the  eflfect  of  which  is  to  be  determined  by  the  rights  of  the  con- 
tractor as  to  payments  already  matured,  and  also  operates  as  a  no- 
tice that  the  payment  of  any  moneys  thereafter  becoming  payable 
under  the  terms  of  the  contract,  otherwise  than  to  the  claimants, 
would  be  at  the  peril  of  the  trustees.  (Newport  Wharf  and  Lum- 
ber Company  v.  Drew,  585.) 

2.  Effect  of  Notice  upon  Matured  Instalments — ^Assignment    by 

Contractor. — If  the  contractor  is  still  entitled  to  demand  payment 
of  instalments  already  matured  at  the  time  of  the  notice,  payment 
to  him  is  intercepted  by  the  notice;  but,  if  he  has  already  assigned 
them  to  a  third  party,  the  notice  will  be  inoperative  to  prevent 
their  payment  to  such  party.     (Id.) 

3.  Agreement  for  Satisfaction  of  Trustees — Estimates  by  Super- 
intendent— ^Approval  and  Direction  for  Payment — Assign - 
ibhity  of  Estimates. — ^Under  a  contract  providing  that  the  work 
should  be  done  to  the  satisfaction  of  the  trustees  of  the  asylum, 
and  that  ninety  per  cent  of  the  value  of  the  Avork  and  materials 
should  be  paid  in  monthly  instalments  as  the  work  progresses,  upon 
estimates  made  by  the  superintendent  of  construction,  the  ap- 
proval of  an  estimate  by  the  trustees,  and  their  direction  for  its 
payment,  without  any  formal  declaration  of  their  satisfaction,  vests 
in  the  contractor  the  right  to  the  immediate  payment  of  the  monthly 
instalment  of  ninety  per  'cent.  Such  estimates  of  value  are  as- 
signable by  the  contractor  prior  to  their  approval;  and  the  subse- 
quent approval  thereof,  prior  to  notice  from  a  materialman,  inures 
to  the  benefit  of  the  assignee.     (Id.) 

4.  Provision  fob  Controller's  Warrants. — ^The  maturity  and  assign- 

ability of  the  monthly  instalments,  after  approval  of  the  esti- 
mates of  value,  and  direction  for  payment,  are  not  affected  by  a  pro- 
vision in  the  contract  for  payment  in  controller's  warrants,  nor  by 
the  failure  to  procure  such  warrants  immediately  upon  the  ap- 
proval of  the  estimates.     (Id.) 

5.  Notice  bt  Materialman  Before  Approval  of  Assigned  Estimate. 
The  notice  by  a  materialman  of  his  claim  against  the  contractors 
given  prior  to  the  approval  of  an  assigned  estimate,  intercepts  the 
payment  to  the  contractors  before  their  right  to  receive  the  money 
has  accrued,  and  any  assignment  thereof  by  the  contractors  prior  to 
maturity  of  the  instalment  is  ineffective  as  against  the  material- 
man.    (Id.) 

6.  Assignment  to  Bank — ^President  as  Trustee  of  Asylum — ^Au- 
thentication OF  Estimates. — ^The  fact  that  the  assignment  of  the 
estimates  was  made  to  a  bank  as  security  for  money  borrowed  from 
the  bank,  and  that  its  president  was  chairman  of  the  board  of  trus- 
tees of  the  asylum  for  which  the  work  was  done,  does  not  disqualify 
such  president  from  acting  as  a  member  of  the  board  of  trustees  in 

CXXV.  Cal,— 48  .     ^  . 
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approving  the  estimates  of  the  superintendent  of  oonstruction,  or 
from  authenticating  the  action  of  the  board  as  its  cfaainnan,  though 
the  effect  of  such  action  is  to  render  the  amount  immediatelj  pay- 
able to  the  bank.     (Id.) 

7.  Thbksheb's  Lien — ^I^imitation  of  Action.— The    thresher's    lien, 

given  by  the  act  of  1886  (Stats.  1885,  p.  109),  for  work  done  while 
a  threshing  machine  is  engaged  in  threshing,  is  purely  statutory, 
and  the  right  to  the  same  cannot  be  extended  beyond  the  limits  pre- 
scribed by  the  plain  language  of  the  law.  The  lien  expires  by  limi- 
tation, unless  action  is  brought  to  recover  the  amount  of  the  claim 
within  ten  days  after  the  party  ceases  work.  (Blackburn  v.  Bell, 
17L) 

8.  Beivrbed  Payment  to  Contbactob — Pboviso  Aqaivst  Liens — Fu.- 
INO  OF  Contractob's  Lien. — A  provision  in  a  building  contract 
which  is  framed  in  compliance  with  section  1184  of  the  Code  of 
Civil  Procedure,  that  the  last  payment  of  twenty- five  per  cent  of  a 
contract  price  should  become  due  thirty-five  days  after  the  com- 
pletion and  acceptance  of  the  building,  "provided  said  building  and 
premises  were  free  and  clear  from  all  liens  and  incumbrances  aris- 
ing from  or  created  or  placed  thereon  by  said  contractor,"  does  not 
preclude  the  filing  of  a  lien  by  the  contractor  before  the  expiration 
of  the  thirty- five  days,  under  section  1187  of  that  Code.  (Knowles 
V.  Baldwin,  224.) 

9.  Giving  of  Credit — ^Effect  upon  LiKir. — ^The  giving  ci  credit  for  a 

longer  period  does  not  effect  the  time  within  which  the  notice  of 
lien  must  be  filed;  but  under  section  1190  of  the  Code  of  Civil  Pro- 
cedure, if  credit  is  given  by  the  terms  of  the  contract,  suit  may  be 
brought  upon  the  lien  within  ninety  days  after  the  expiration  of 
the  credit.     (Id.) 

10.  General  Demurrer — ^Rioht  to  Relief. — ^W'here  the  complaint  for 
the  foreclosure  of  the  lien  of  the  contractor  was  demurred  to  gen- 
erally, the  demurrer  should  be  overruled  if  the  complaint  entitles 
the  plaintiff  to  any  relief.     (Id.) 

11.  Allowance  of  Interest. — ^The  contractor,  in  an  action  to  enforce 

his  lien,  is  entitled  to  interest  on  the  respective  payments  to  be 
made  under  the  contract,  from  the  dates  when  they  became  due; 
and  a  decree  directing  interest  only  as  of  the  date  of  the  commence- 
ment of  the  trial  is  to  the  prejudice  of  the  plaintiff,  and  not  of  the 
defendant.     (Id.) 

12.  Date  of  Trial — Findings  of  Fact — Record  upon  Appeal— Min- 
ute Orders — Judgment-roll. — ^The  recital  as  to  the  date  of  the 
commencement  of  the  trial  in  the  findings  of  fact  must  prevail  as 
against  entries  of  minute  orders  appearing  in  the  transcript  under 
the  certificate  of  the  clerk,  which  are  not  part  of  the  judgment  roll, 
and  which  cannot  be  considered  as  part  of  the  record  upon  appeal 
from  the  judgment  or  noticed  for  the  purpose  of  contradicting  the 
findings  of  fact.     (Id.) 
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13.  SuBOONTBACT  OF  ARCHITECT — ^Reoobd— Pbesumption.— A  Subcon- 
tract in  favor  of  the  architect  with  the  contractor,  which  was  at- 
tached to  the  original  contract  for  the  erection  of  a  building,  and  re- 
corded with  it,  must  be  presumed  to  have  been  made  with  the 
knowledge  of  the  owner  of  the  building;  and,  in  the  absence  of 
fraud  or  deception,  the  mere  dual  position  occupied  by  the  archi- 
tect does  not  ipso  facto  render  either  of  the  contracts  void,  or  pre- 
clude the  enforcement  of  liens  in  favor  of  persons  performing  labor 
and  furnishing  materials  for  the  subcontractor.  (Orlandi  v.  Gray, 
372.) 

14.  COKPLETION   OF   BUILDINa — OCCUPATION      BY     OWNEB — SUBSEQUENT 

WoBK — Construction  of  CoDE.^The  occupation  of  the  building  by 
the  owner  is  conclusive  evidence  of  its  completion,  within  the  mean- 
ing of  section  1187  of  the  Civil  Code,  only  when  it  is  open,  entire 
and  exclusive,  and  inconsistent  with  a  continuance  by  the  con- 
tractor in  the  completion  of  his  contract,  and  such  as  to  give  notice 
that  the  building  is  accepted  in  satisfaction  of  the  contract.  If  the 
contractor  continues  the  work  of  construction,  or  labor  is  done  and 
materials  are  furnished,  pursuant  to  the  contract,  after  the  occupa- 
tion by  the  owner,  such  occupation  is  not  conclusive  evidence  of 
completion,  and  does  not  start  the  statute  in  motion  as  to  the  time 
when  liens  should  be  filed.     (Id.) 

15.  Retention  of  Monet  Due  Contbactob— Determination  of  Rights 
— ^Deposit  in  Court. — ^Under  the  statute  providing  for  the  retention 
building  to  a  contractor  for  the  construction  or  repair  thereof,  in 
order  to  pay  off  and  discharge  liens  filed  thereupon,  the  owner  has 
of  twenty-five  per  cent  of  the  money  to  be  paid  by  the  owner  of  a 
the  right  to  retain  the  money  to  protect  the  property  from  valid 
liens ;  but  he  cannot  pass  upon  their  validity  except  at  his  own  peril. 
He  may  protect  himself  by  depositing  the  money  in  court,  to  await 
its  determination  of  the  validity  of  the  liens,  and  of  the  rights  of 
the  contractor,  or  of  his  assignee  in  insolvency.  (Wilson  v.  Nugent, 
280.) 

16.  Voluntary  Payment  by  Owner — Claim  of  Assignee  in  Insolv- 
ency.— ^Where  the  owner  made  a  voluntary  payment  of  lien  claim- 
ants so  as  to  consume  the  whole  of  the  twenty- five  per  cent  re- 
served payments,  acting  upon  his  own  judgment  of  their  validity 
in  so  doing,  after  knowledge  of  a  claim  made  to  the  whole  of  the  re- 
served payment  by  the  assignee  in  insolvency  of  the  contractor,  the 
owner  is  not  protected  by  such  payment,  if  the  liens  are  in  fact  in- 
valid; and,  in  such  case,  the  assignee  in  insolvency  may  recover 
from  him  the  amount  of  the  claim.     (Id.) 

17.  Invalid  Noticbs  of  Lien — ^Terms  of  Contract  not  Truly  Stated. 
— ^Notice  of  claims  of  lien  by  materialmen  which  untruly  state  the 
terms  and  conditions  of  the  contract  as  being  "that  claimant  was  to 
receive  the  reasonable  market  value  of  the  materials  so  furnished," 
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whereas  in  fact  the  materials  were  furnished  in  each  case  to  the 
contractor  at  a  fixed  price,  are  invalid  on  account  of  the  variance, 
and  create  no  lien  upon  the  premises.     (Id.) 

18.  Hauling  Slate  for  Hoof. — Persons  who  did  not.  furnish  materials 

to  be  used  on  the  building,  nor  perform  any  labor  thereon,  but  who 
were  merely  engaged  by  the  contractor  to  haul  slate  to  the  build- 
ing and  deliver  it  to  the  contractor  for  his  use  upon  the  roof,  are 
not  within  the  terms  of  the  lien  law,  and  are  not  entitled  to  a  lien 
upon  the  building  for  such  labor.     (Id.) 

19.  Use  of  Materials — Findings — Support  of  Judgment. — In  order  to 

sustain  a  judgment  in  favor  of  the  validity  of  liens  of  materialmen, 
the  findings  must  show  that  the  materials  furnished  by  the  lien 
claimants  were  furnished  to  be  used,  and  that  they  were  used  in 
the  construction  of  the  building  upon  which  the  lien  is  clainaed. 
(Id.) 

MEXICAN  GRANT.    See  Easement;  Public  Lands,  3. 

MINES  AND  MINING.     See  Corporations,  7-12;   State  Landa. 

MORTGAGE. 

1.  FoRECLOSUBE   of    MoBTGAGB — JOINDKB  Off      PARTIES — ^EnDORSERB    OF 

Nois. — In  an  action  for  the  foreclosure  of  a  mortgage  securing  the 
payment  of  a  promissory  note  which  was  endorsed  before  delivery 
by  third  parties  who  waived  demand  and  notice,  the  endorsers  of  the 
note  may  be  properly  joined  as  oodefendants.  (Hubbard  v.  Uni- 
versity Bank  of  Los  Angeles,  684.) 

2.  Judgment  for  Deficiency  Against  Endorser. — In  such  action  a 

judgment  may  be  rendered  and  ordered  docketed  for  the  deficiency 
which  may  arise  after  sale  of  the  mortgaged  premises,  against  the 
endorsers  as  well  as  against  the  makers  of  the  note.     (Id.) 

3.  Allowance  of  Attornfy's  Fee — Execution  of  Mortgage  by  Cor- 

poration— ^Authority  from  Directors — ^ADinssioNS  in  Pleadings. 
— ^Where  the  mortgage  in  suit  expressly  provided  for  the  allowance 
of  a  reasonable«attorney*s  fee,  to  be  fixed  by  the  court,  the  corpora- 
tion defendant,  in  whose  name  the  mortgage  was  executed,  is  bound 
by  admissions  in  the  pleadings  that  the  corporation  executed  the 
mortg&ge,  and  that  its  execution  was  authorized  by  resolution  of 
its  directors ;  and  it  cannot  claim  that  the  resolution  did  not  author- 
ize the  allowance  of  an  attorney's  fee.     (Id.) 

4.  Chattel  Mortgages — ^Foreclosure  of  Second  Mobtgaob — ^Value  of 

Property — ^Power  of  Ck)KiassioNER. — A  commisaioner  appointed 
to  make  sale  of  chattels  under  a  decree  of  foreclosure  of  a  second 
chattel  mortgage  thereupon,  is  clothed  with  executive  powers  only, 
and  cannot  judicially  determine  that  the  property  is  not  of  sufficient 

Digitized  by  VjOOQ IC 


Municipal  Corporations.  757 

MORTGAGE  (Continued). 

value  to  meet  the  prior  mortgage,  nor  certify  a  deficiency  without 
having  made  sale  of  the  property  aa  directed.  (Redlands  Hotel 
Association  v.  Richards,  569.) 

5.  Retubn  Without  Sale — ^Defigiisngt  Judgment  Vacated — Execu- 

tion Quashed. — ^The  return  hy  the  commissioner  without  sale  can- 
not warrant  the  docketing  of  a  deficiency  judgment;  and  a  judg- 
ment so  docketed,  upon  which  execution  is  issued,  is  properly  va- 
cated by  the  court,  and  the  execution  quashed.     (Id.) 

6.  Poweb  of  Coubt — Case  Considered. — It    seems    that    under    the 

equitable  construction  given  to  the  statute  in  Toby  v.  Oregon  etc. 
Co.,  98  Cal.  490,  the  court  may  have  the  power,  upon  proper  proof 
that  the  mortgage  was  valueless,  on  account  of  the  insufficiency  of 
the  property  to  pay  and  discharge  the  prior  moragage,  to  find  that 
fact,  and  direct  a  deficiency  or  personal  judgment  against  the  de- 
fendants without  selling  the  mortgaged  property.     (Id.) 

7'.  Fobeclosube  of  Mobtoaqe — Sale  Undkb  Decree— Appeai^— Modi- 
fication— Excess  of  Interest — Restitution. — Where  mortgaged 
property  was  sold  under  a  decree  of  foreclosure,  prior  to  an  appeal 
therefrom  which  was  taken  one  day  before  the  time  for  redemption 
expired,  without  any  stay  bond,  and  the  judgment  was  merely  modi- 
fied upon  the  appeal  as  to  an  excess  of  interest  allowed,  and  affirmed 
in  other  respects,  the  defendant  is  not  entitled  to  have  the  sale 
under  the  decree  set  aside,  and  is  only  entitled  to  restitution  of  the 
excess  of  interest.     (Yndart  v.  Den,  86.) 

8.  Discbetion  as  to  Restitution — Setoff  of  Rents  and  Profits. — 
The  court  has  discretion  in  the  matter  of  restitution;  and  where  it 
appears  that  the  defendant,  after  the  sale,  received  rents  and  profits 
to  which  the  purchaser  was  entitled,  to  an  amount  greater  than 
the  excess  of  interest  included  in  the  judgment,  the  court  may,  in 
its  discretion,  allow  such  rents  and  profits  as  a  setoff  to  such  ex- 
cess.    (Id.) 

See  Acknowledgment,  3;  Agency;  Estates  of  Deceased  Persons, 
22;  32-34,  43,  44;  Guaranty,  3,  4;  Homestead,  1;  Place  of 
Trial,  1,  2 ;  Subrogation,  1 ;  Summons,  1 ;  Vendor  and  Vendee, 
6,  10;  Way,  1. 

MUNICIPAL  CORPORATIONS. 

1.  Annexation  of  Territory  to  City — Constitutional  Law — Special 
Legislation. — ^The  act  of  1889,  "to  provide  for  the  alteration  of  the 
boundaries  of,  and  for  the  annexation  of  territory  to,  incorporated 
towns  and  cities,  and  for  the  incorporation  of  such  annexed  terri- 
tory in  and  as  part  of  such  municipalities,  and  for  the  districting, 
government,  and  municipal  control  of  annexed  territory,"  is  consti- 
tutional, and  is  not  special  legislation  because  conferring  upon  the 
electors  of  any  municipality  alone  the  privilege  of  petitioning  the 
municipal  authorities  to  make  the  proposed  annexation, /to  the^ 
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elusion  of  the  electors  of  the  annexed  territory,  the  residents  of 
which  are  fully  protected  by  requiring  a  majority  of  the  voters 
thereof  to  authorize  the  annexation.  (Vernon  School  District  y. 
Board  of  Education  of  City  of  Los  Angeles,  593.) 

2.  Title  of  Act. — ^The  title  of  the  act  providing  for  such  annexation 
is  broad  enough  to  include  a  provision  that  the  ''annexed  territory 
shall  be  to  all  intents  and  purposes  a  part  of  such  municipal  cor- 
poration, except  only  that  no  part  of  such  annexed  territory  shall 
ever  be  taxed  to  pay  any  portion  of  any  indebtedness  or  liability 
of  such  municipal  corporation  contracted  prior  to  or  existing  at 
the  time  of  such  annexation."     (Id.) 

3.  Annexation  op  Pabt  of  School  District. — School  property  form- 

ing part  of  annexed  territory  belongs  to  the  city  to  which  the  ter- 
ritory is  annexed,  and  is  under  the  control  of  its  board  of  educa- 
tion; and  the  fact  that  it  formed  part  of  a  school  district,  which 
still  maintains  the  organization  and  name  of  the  original  school  dis- 
trict, is  immaterial    .(Id.) 

4.  Division  of  Pbopertt. — In  the  absence  of  statutory  provisions  gov- 

erning the  ownership  of  municipal  property,  or  of  a  school  district, 
upon  divison  thereof,  property  consisting  of  real  estate  belongs  to 
the  municipality  within  which  it  is  located  as  the  result  of  the  di- 
vision.    (Id.) 

5.  Illegal  Contract  bt  Membbb  of  Ck>UNCiL~IicPLiBo  Contract  Pro- 
hibited.— ^The  provisions  of  a  city  charter  and  of  the  Political  Code 
forbidding  a  member  of  the  city  council  to  be  directly  or  indirectly 
interested  in  any  contract  made  by  the  council,  and  of  the  Penal 
Code  providing  a  penalty  therefor,  apply  both  to  express  and  im- 
plied contracts;  and  a  member  of  such  council  who  has  expressly 
contracted  with  it  for  the  sale  of  lumber  and  materials  to  the  city, 
cannot  recover  their  value  upon  an  implied  contract  (Berks  v. 
Woodward,  119.) 

6.  Recovery  upon  Implied  0>ntbact,  when  Permissible. — It  is  only 
where  contracts  of  public  officers  with  their  counties  or  municipali- 
ties have  not  been  expressly  forbidden  by  law,  and  are  not  malum 
in  8€y  but  are  merely  considered  contrary  to  public  policy,  that  the 
officer  is  allowed  to  recover  upon  an  implied  contract,  upon  a  quar- 
turn  meruit  or  quantum  valehat.  But  no  recovery  of  any  kind  can  be 
had  where  the  contract  is  either  malum  in  se,  or  expressly  pro- 
hibited.    (Id.) 

7.  Effect  of  Penalty — Illegal  Contract. — Where  a  statute  pro- 
nounces a  penalty  for  an  act,  a  contract  founded  upon  such  act  is 
void,  even  though  the  statute  does  not  pronounce  it  void  nor  express- 
ly prohibit  it.     (Id.) 

8.  Allowance  of  Claim  by  Council— Duty  of  Treasurer — ^Man- 
damus.— ^The  allowance  of  a  claim  by  the  city  council  for  the  value 
of  lumber  and  materials  sold  to  the  city  by  a  member  of  the  council 
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does  not  give  the  claim  a  validity  not  otherwise  possessed.  It  is 
the  duty  of  the  treasurer  to  pay  only  legal  demands  against  his 
funds;  and  he  cannot  be  compelled  by  mandamus  to  pay  such  claim. 
(Id.) 

9.  Watebwobks — ^VoiD  Bonds — Contbol  of  Funds  Raised  by  Taxa- 
noN. — ^Money  raised  by  taxation  toward  the  payment  of  void  muni- 
cipal bonds  voted  for  the  construction  of  waterworks  by  the  city, 
is  free  from  the  direction  of  the  statute,  and  need  not  be  kept  in  a 
water-bond  fund;  but,  if  free  from  the  claims  of  the  taxpayers  who 
paid  it,  it  may  be  transferred  by  the  city  authorities  to  the  general 
fund,  and  may  be  used  by  them  in  proper  expenditures  to  secure 
plans  and  estimates  of  cost  from  an  engineer  for  proposed  water- 
works, before  submitting  the  question  of  bonds  again  to  the  people. 
(Irwin  y.  Exton,  622.) 

10.  iNJTTNcxiON — Suit  by  Resident  Pbofebty-holdeb.— An  elector  and 
resident  property-holder  of  the  city,  who  does  not  seek  to  recover 
any  part  of  the  taxes  paid  to  the  city  upon  void  water-bonds,  can- 
not maintain  a  suit  in  equity  for  an  injunction  to  restrain  the  city 
authorities  from  transferring  the  money  raised  by  taxation  there- 
for to  another  fund,  to  be  used  for  a  lawful  purpose  by  the  city. 
(Id.) 

11.  Remedy  at  Law  fob  Pebsons  Agobieved. — A  court  of  equity  will 
not  restrain  the  officers  of  a  municipality  from  doing  an  act  which 
will  not  injure  th^  complaint,  and  in  a  matter  where  there  is  an 
adequate  remedy  at  law  given  to  persons  aggrieved.     (Id.) 

12.  Pbintino  of  Deunquent  Tax  List — ^Advebtisement  fob  Bids — 
Poweb  of  Sufebvisobs — Ratification. — ^The  board  of  supervisors 
has  no  power  to  make  a  contract  for  the  printing  of  the  delinquent 
tax  list  without  a  previous  advertisement  for  bids,  as  required  by 
statute;  and  not  having  the  power  to  make  such  a  contract  in  the 
first  instance,  they  cannot  call  it  into  existence  by  subsequent  rati- 
fication.    (Smeltzer  v.  Miller,  41.) 

13.  Allowance  of  Illegal  Claim — ^Injunction  Suit  by  Taxpayeb— 

Law  of  the  Case. — ^A  taxpayer  may  maintain  a  suit  to  enjoin  the 
county  auditor  from  drawing  his  warrant  upon  the  county  treasur- 
er in  favor  of  a  publisher  of  the  delinquent  tax  list,  who  had  no 
valid  contract  with  the  board  of  supervisors  for  such  publication, 
though  the  claim  therefor  has  been  allowed  by  the  board  of  super- 
visors. Qmeliiser  v,  MUler^  113  CaL  163,  affirmed,  and  held  to  be  the 
law  of  the  case.  (Id.) 
See  Counties;  Elections,  1-8. 

MURDER  AND  MANSLAUGHTER.    See  Criminal  Law,  11-29. 

MUTUAL  BENEFIT  ASSCXJIATION.  ^ 

1.  Benefit  Society — Contbact  of  Membeb  with    Beneficiaby. — ^The 
valid  contract  of  a  member  of  a  benefit  society,  such  as  the  An- 
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dent  Order  of  United  Workmen,  whereby  he  aasumes  to  dispose  of 
his  interest  in  the  beneficiary  fund  of  the  order — ^virtually  the  pro- 
ceeds of  a  policy  of  life  insurance — and  agrees  not  to  change  the 
beneficiary  in  consideration  of  the  payment  by  the  beneficiary  of  all 
dues  and  assessments  against  such  member,  if  not  in  conflict  with 
the  lawful  conditions  upon  which  the  order  grants  the  insurance,  is 
effectual  as  against  the  subsequent  attempt  of  the  member  to  change 
or  annul  it.     (Grimbley  y.  Harrold,  24.) 

2.  BeNEFICIABT   CEBimCATB— PboFEBTT   BI0H1>— FOWKB  or   JUOICATO* 

BiES. — The  beneficiary  certificate  issued  to  the  member,  like  a  policy 
of  insurance,  evidences  a  valuable  right  of  property,  of  which  he 
may  dispose  by  valid  contract;  and  it  is  not  competent  for  the  or- 
der, while  clothing  the  member  with  such  right,  to  confer  upon  its 
internal  judicatories  the  sole  power  of  determining  the  fact  and 
consequences  of  any  disposition  which  he  may  make  of  it.     (Id.) 

3.  Rights  ov  BENsriciABT— Decision  of  Board  of  ABBrmATioN — ^Ap- 

FEAL — JuBiSDicnoN  OF  CouBTS. — ^The  decision  of  the  board  of  arbi- 
tration of  the  order  upon  the  rights  of  a  beneficiary  who  is  not  a 
member  of  the  order  is  not  conclusive  as  to  those  rights;  and  the 
beneficiary  is  not  bound  to  appeal  therefrom  to  the  grand  lodge, 
but  may  submit  to  the  jurisdiction  of  the  courts  of  the  state  the 
questions  whether  the  member  contracted  with  the  beneficiary,  as 
alleged,  and  what  rights,  if  any,  were  thereby  acquired.     (Id.) 

4.  Pbesentation  of  Pboofs — ^Aebitbation.— The  presentation  of  proofs 

^y  the  beneficiary  to  the  order  cannot  convert  a  hearing  before  a 
committee  of  the  order,  in  whose  selection  the  beneficiary  had  no 
choice,  into  an  arbitration  binding  upon  the  beneficiary;  and  it  is 
immaterial  that  such  committee  is  called  a  board  of  arbitration. 
(Id.) 

6.  Change  of  Bbneficiabt — Sufebiobitt  of  Right — EbixiFfel— No- 
tice Putting  upon  Inqitibt. — ^Upon  an  attempted  change  of  bene- 
ficiary by  the  member,  after  having  disposed  of  his  rights  by  valid 
contract  with  a  prior  beneficiary,  the  newly-appointed  beneficiary 
cannot  claim  a  superior  equitable  right  nor  an  estoppel,  as  against 
the  prior  beneficiary,  merely  because  no  information  was  given  as 
to  the  terms  of  the  contract  under  which  the  prior  certificate  was 
held  when  its  surrender  was  demanded  by  the  member,  it  being 
sufficient  to  put  the  new  beneficiary  upon  inquiry  as  to  the  ground 
of  the  claim  of  the  former  beneficiary  that  he  had  notice  that  the 
right  of  the  member  to  change  the  certificate  was  denied  by  the 
prior  beneficiary.     (Id.) 

6.  Consideration  of  Contract — Pubading — ^Evidence — ^Findings. — 
Under  a  complaint  alleging  that  the  consideration  of  the  contract 
pleaded  was  the  agreement  of  the  beneficiary  to  pay  all  dues  and  as- 
sessments against  the  member,  evidence  that  part  of  the  considera- 
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iion  was  that  care  was  bestowed  on  the  member,  who  was  an  uncle 
of  the  beneficiary,  daring  his  illness,  is  admissible  and  relevant  as 
tending  to  make  probable  the  matter  averred;  and  a  finding  based 
upon  such  evidence  is  not  prejudicial,  if  not  within  the  issues,  when 
the  facts  found  within  the  issues  show  a  valid  contract.     (Id.) 

NEGLIGENCE. 

1.  SUFPOBT  OP  YeBDIOT — CONFIJCTING    EVIDENCE — PbESUKFTION    UPON 

Appeal. — In  an  action  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence  of  the  defendant,  where 
the  evidence  is  conflicting  it  must  be  presumed  upon  appeal  from  a 
judgment  for  the  plaintiff  that  the  jury  believed  those  witnesses 
whose  testimony  was  favorable  to  the  plaintiff.  (Hennesey  v. 
Bingham,  627.) 

2.  Assumption  of  Bisk  bt  Servant — Question  fob  Jubt— Befusal 

TO  Instbucjt  fob  Defendant. — ^Where  the  jury  were  warranted  in 
finding  from  the  evidence  that  the  mode  adopted  by  the  defendant 
in  carrying  on  the  work  in  which  plaintiff  was  employed  was  un- 
usually and  imnecessarily  hazardous,  and  that  in  the  hurry  and 
noise  of  the  work  the  warning  given  was  insufficient  to  protect  the 
workmen  from  dangers  attending  the  work,  the  question  whether  the 
plaintiff  by  accepting  the  employment,  assumed  the  risk  of  the  in- 
jury suffered  is  for  the  jury  to  determine,  and  it  was  proper  to  re- 
fuse to  instruct  them  to  find  for  the  defendant.     (Id.) 

3.  Duty  of  Masteb  to  Pbovidb  Safe  Plage — Fobhbb  Expebienoe  of 

Safety — Question  fob  Juby. — ^It  is  the  duty  of  a  master  to  use 
due  diligence  to  provide  his  servant  with  a  safe  place  in  which  to 
do  his  work.  Former  experience  of  safety  may  have  some  bearing 
upon  the  question  as  to  whether  he  has  taken  the  proper  precau- 
tions, but  its  value  is  for  the  jury  to  determine,  and  it  is  not  a 
proper  basis  of  an  instruction  to  find  for  the  defendant.     (Id.) 

4.  Negligence,  when  a  Question  fob  Juby. — When  different    con- 

clusions as  to  negligence  can  reasonably  be  drawn  from  the  admitted 
facts,  the  inference  as  to  the  ultimate  fact  is  within  the  province  of 
the  jury,  though  the  facts  are  undisputed;  and  it  is  not  proper  for 
the  court  to  instruct  the  jury  as  to  which  inference  is  to  be  adopted 
by  them.     (Id.) 

6.  Misleading  Instbuction — Secubity  of  Defendant  by  Wabning 
FBOii  Fellow-sebvani>— Assumption  of  Unusual  Risk — Ques- 
tions FOB  Juby. — ^A  requested  instruction  to  find  for  the  defendant, 
if  the  jury  should  find  that  plaintiff  accepted  the  employment  with 
the  imderstanding  that  his  safety  was  to  be  secured  by  the  giving 
of  a  warning  required  to  be  given  by  a  competent  fellow-servant,  and 
such  further  care  on  his  part  as  should  be  necessary,  is  misleading, 
in  not  submitting  to  the  jury  the  questions  of  fact  raised  by  the  evi- 
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dence  whether  the  defendant  was  not  subjected  to  unusual  risk  at 
the  time  of  the  injury,  and  whether,  under  the  circumstances,  the 
defendant  understood  and  had  the  right  to  belieye  that  plaintiff 
knew  and  assumed  the  unusual  risk.     (Id.) 

6.  Object  ov  Wabnino — ^Neolbct  of  Fbllow-bebvant — ^Nbquct  of 
Masteb  to  Pbovidb  Safe  Place. — Under  a  warning  provided  by  the 
master  as  additional  security  to  the  workmen  from  the  ordinary 
risks  of  accident,  in  a  hazardous  employment  conducted  by  the  mas- 
ter with  ordinary  care,  the  employer  is  not  protected  by  the  neglect 
of  the  fellow-servant  of  the  plaintiff  to  give  adequate  warning,  if 
the  master  has  contributed  to  the  injury  by  failure  on  his  part  to 
use  ordinary  care  in  the  mode  of  doing  the  work,  by  which  he  has 
neglected  to  provide  a  safe  place  for  his  workmen,  and  subjected 
them  to  unusual  risks  not  assumed  by  them,  when  they  accepted  the 
employment,  in  which  case  he  cannot  evade  responsibility  for  his 
duties  by  putting  them  upon  a  fellow-servants     (Id.) 

7.  EviDENOB— Custom  Amojxq  Stevedores  iii  Haitouno  Lumbbb. — 
Where  the  plaintiff  was  an  experienced  stevedore  employed  by  the 
defendant  in  handling  lumber,  lowered  into  the  hold  of  a  vessel,  and 
was  injured  by  the  slipping  of  lumber  from  an  unsecured  end  of  a 
lowered  box,  which  bounded  upon  him,  evidence  for  the  defendant 
is  admissible  to  show  what  was  the  custom  of  stevedores  in  handling 
such  lumber,  and  what  were  the  respective  duties  of  the  workmen 
engaged  in  the  work,  and  especially  the  duties  of  the  hatchman  and 
other  servants  engaged  in  lowering  the  freight;  and  such  evidence 
is  relevant  and  material  as  tending  to  show  what  care  was  taken 
by  the  defendant  in  the  work,  and  also  what  risks  the  plaintiff  as- 
sumed by  the  employment.     (Id.) 

8.  Ikjubt  of  Stbeet  Swebpeb  by  Vehicle — Ikstbuction — Slxpfino  of 

Wheels. — In  an  action  to  recover  damages  for  personal  injuries 
caused  to  the  plaintiff  while  sweeping  the  street,  by  the  negligent 
and  too  rapid  driving  of  defendant's  vehicle,  which  struck  plaintiff 
with  its  wheels,  wliere  there  is  evidence  tending  to  sustain  the  ac- 
tion, an  instruction  to  the  effect  that  it  cannot  be  said  that  the  mere 
slipping  of  the  wheels  upon  the  wet  street-car  track,  while  the  driver 
was  attempting  to  turn  out  to  avoid  striking  the  plaintiff,  would 
not  conclusively,  or  as  matter  of  law,  repel  the  imputation  of  n^li- 
gence,  is  proper,  and  does  not  charge  the  jury  with  respect  to  mat- 
ters of  fact.     (Roche  v.  Redington,  174.) 

9.  BuFFOBT  of  Vebdict — SuFFiciEircT  OF  EvioENGB. — ^Where  the  cri- 
denoe  in  such  action,  though  conflicting  upon  some  points,  tended  to 
show  tuat  the  vehicle  was  driven  with  considerable  speed  almost 
onto  the  plaintiff,  before  the  driver  pulled  the  horse  out  of  the 
street-car  track,  and  that  plaintiff  was  struck  by  the  hiad  wheds  of 
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the  vehicle,  which  held  the  track,  and  slewed  forward,  and  that  the 
injury  was  the  result  of  want  of  ordinary  care  and  prudence,  if 
not  of  recklessness,  on  the  part  of  the  driver,  and  was  without  the 
fault  of  the  plaintiff,  who  was  not  aware  of  his  danger,  the  evi- 
dence is  sufficient  to  justiiy  a  verdict  for  the  plaintiff.     (Id.) 

10.  Excessive  Damages — ^Review  upon  Appeal — ^Passion  ob  Fbeju- 
DICE. — Where  the  evidence  tends  to  show  that  the  injury  to  the 
plaintiff  was  serious,  and  resulted  in  the  permanent  shortening  of 
a  broken  leg,  and  rendered  plaintiff  less  able  than  formerly  to  do  a 
day's  work,  and  that  he  had  recovered  at  the  time  of  the  trial,  and 
was  then  suffering  pain  from  the  injury,  a  year  and  a  quarter 
thereafter,  a  verdict  for  damages,  in  the  sum  of  four  thousand  dol- 
lars, cannot  be  said  by  this  court  to  have  been  given  as  to  any  ex- 
cess by  the  jury  under  the  influence  of  passion  or  prejudice,  on 
which  ground  alone  can  the  amount  of  a  verdict  for  damages  be  dis- 
turbed upon  appeal,  as  excessive.     (Id.) 

11.  EviDEifCE — ^Ability  to  Earn  Monet. — ^A  question  asked  of  the 
plaintiff,  whether  he  had  earned  any  money  since  the  accident,  or 
had  been  able  to  earn  any  money  since,  is  not  objectionable,  where 
it  appears  from  the  evidence  of  plaintiff,  in  connection  therewith, 
that  the  question  related  to  his  condition  as  the  result  of  the  acci- 
dent.    (Id.) 

12.  Master  and  Servant— Use  of  Detective  Apparatus — Pleading — 

Failure  to  Aver  Negligence. — ^A  complaint  in  an  action  by  a 
servant  to  recover  damages  for  personal  injuries,  which  alleges 
that  the  injuries  described  resulted  from  the  use  of  defective  appar- 
ratus  described,  supplied  by  the  master  for  the  servant's  use,  with 
notice  of  its  defective  condition,  in  breach  of  the  alleged  duty  of 
the  master  to  supply  him  with  good  apparatus  of  the  kind  de- 
scribed, states  a  cause  of  action;  and,  at  least  in  the  absence  of  a 
special  demurrer,  is  not  defective  in  not  expressly  averring  the 
negligence  of  the  master.     (Silveir  v.  Iverson,  266.) 

13.  Averment  of  Negligence,  when  Reqitired. — In  cases  where  the 
facts  stated  do  not  constitute  a  cause  of  action  unless  the  alleged 
acts  were  done  negligently,  it  must  be  averred  that  they  were  so 
done,  unless  the  facts  themselves  necessarily  exclude  any  hypothesis 
other  than  that  of  negligence.  But  where  the  facts  alleged  do  of 
themselves  constitute  a  cause  of  action,  whether  done  negligently 
or  intentionally,  an  averment  of  negligence  is  not  essential.    (Id.) 

14.  Duty  and  Liabilitt  of  Master  to  Servant. — ^Prom  the  relation 

existing  between  master  and  servant,  it  is  the  duty  of  the  master 
to  supply  the  servant  with  sufficient  apparatus  for  his  use;  and  he 
is  liable  for  personal  injuries  to  the  servant  resulting  from  supply- 
ing him  with  apparatus  known  to  be  defective,  whether  his  wrong- 
ful act  was  the  result  of  his  negligence,  or  intention,  or  other  cause. 
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15.  DKneiivx  Spabk-aikbestbb — Subbooatioh  of  Fibe  Insurance  Com- 
pany.— ^A  fire  insurance  company  which  has  been  compelled  to  pay 
inaurance  upon  premises  destroyed  by  fire  caused  by  a  defective 
spark-arrester  upon  an  engine,  may,  by  subrogation  to  the  rights  of 
the  owner  of  the  premises,  compel  the  railroad  company  to  reim- 
burse it  for  the  amount  of  such  payment  if  there  was  no  contribu- 
tory negligence  upon  the  part  of  the  owner.  (Liverpool,  London 
and  Globe  Insurance  Company  t.  Southern  Pacific  Company,  434.) 

16.  O)NTHIBUT0BT    NeGLIGBNCE — ^USB   OF    ReABONABLB   PbXCAUTIONS    BT 

OwNEB — Question  fob  Jury. — Where  it  appears  that  the  owner  of 
the  burned  premises  did  not  directly  know  that  the  engine  used 
was  dangerous,  and  did  not  invite  the  use  of  that  particular  engine, 
and  used  counter-precautions  against  the  risk  of  fire  by  employing 
a  man  to  watch  and  guard  against  the  danger,  the  question  whether 
those  precautions  were  such  as  reasonable  care  would  dictate  is  for 
the  jury.     (Id.) 

17.  Debatable  Question  of  Pbudence. — If  it  is  fairly  debatable  whether 

or  not  the  owner  of  the  premises  acted  with  ordinary  prudence,  in 
the  light  of  the  knowledge  possessed,  the  question  of  contributory 
negligence  is  not  determined  by  the  result,  but  is  one  of  fact  for  the 
jury.     (Id.) 

18.  Relation  of  Acts  to  Requibed  Care.— The  question  whether  acts 

of  the  owner  came  up  to  or  fell  short  of  the  degree  of  care  required 
of  him  by  law,  is  one  of  fact  for  the  jury.     (Id.) 

19.  Hypothetical  Instruction  as  to  Origin  of  Fibe — Pbovince   of 

Jury. — ^Where  the  evidence  as  to  the  cause  ard  origin  of  the  fire 
was  circumstantial,  an  instruction  grouping  the  facts  in  hypotheti- 
cal form,  and  telling  the  jury  that  if  they  believe  these  facts  to 
be  established  by  the  evidence,  a  prima  facie  case  is  made  out  which 
would  warrant  the  jury  in  finding  that  the  engine  of  the  defendant 
caused  the  fire,  does  not  invade  the  province  of  the  jury,  and  is 
not  .argumentative  or  unfair.  (     Id.) 

20.  Instruction  as  to  Pbobabqjtt  of  OBiom. — ^A  portion  of  such  in- 
struction that  **i{,  upon  the  whole  evidence,  and  taking  into  con- 
sideration all  the  conditions  and  circumstances  surrounding  the  fire, 
you  will  find  it  more  probable  that  the  fire  was  caused  by  sparks 
escaping  from  the  swing  engine  than  from  any  other  cause,  your 
finding  upon  that  point,  to  wit,  the  origin  of  the  fire,  should  be 
accordingly,"  does  not  throw  the  question  into  the  domain  of  con- 
jecture and  surmise;  but  the  question  as  to  the  probability  of  the 
origin  of  the  fire  is  properly  left  to  the  jury  to  determine  from  the 
circumstantial  evidence.     (Id.) 

21.  Instbuction  as  to  Counteb-Pbbcautionb — AssuMPTioK  OF  Undis- 
puted Fact. — ^Where  the  court  properly  left  it  to  the  jury  to  de- 
termine the  reasonable  sufficiency  of  the  counter-precautions  used 
by  the  owner  of  the  property,  the  assumption  in  the  instruction  to 
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the  jury  of  the  undisputed  fact  that  counter-precautions  were  used, 
is  not  objectionable,  and  could  not  injure  the  defendant     (Id.) 

22.  Evidence— PRoors  or  Losb.— The  proofs  of  loss  made  by  the  owner 
of  the  insured  buildings  which  were  destroyed  by  fire  were  admis- 
missible  in  evidence  for  the  limited  purpose  of  establishing  the 
liability  of  the  insurance  company  plaintiff  to  such  owner  for  the 
moneys  paid  upon  the  insurance,  for  which  reimbursement  was 
claimed  from  the  defendant     (Id.) 

23.  SnpiTLATioN — Offeu  of  Defendant — Instbuotion. — ^The  admission 
in  evidence  of  a  stipulation  between  the  parties,  which  upon  its 
face  is  made  admissible  in  evidence,  and  which  contained  a  declara- 
tion that  defendant  had  offered  to  pay  the  owner  of  the  premises  a 
large  sum  in  addition  to  the  insurance  money,  is  not  prejudicial  to 
the  defendant,  where  the  court  instructed  the  jury,  at  defendant's 
request,  that  said  offer  was  of  itself  neither  an  admission  that  the 
defendant  liad  been  guilty  of  negligence,  nor  that  it  had  caused 
the  fire,  nor  that  anything  was  due  to  the  owner  of  the  premises,  or 
the  plaintiff,  by  reason  of  the  fire.     (Id.) 

24.  Action  fob  Dfatii — Neougence — ^Discharge  or  Pistol  Careless- 
ly Handled. — One  engaged  in  manipulating  a  loaded  pistol  in  pres- 
ence of  others  should  use  great  care  in  the  manipulation;  and  in 
an  action  for  a  death  caused  by  the  discharge  of  a  pistol  carelessly 
handled,  the  negligence  of  the  defendant  is  sufficiently  shown  by 
evidence  that  the  loaded  pistol  was  pointed  by  him  in  the  general 
direction  of  the  deceased,  with  knowledge  thereof,  and  was  being 
manipulated  in  a  manner  likely  to  cause  it  to  be  fired.  (Glueck  v. 
Scheld,  288.) 

25.  CONTBIBUTORT    NEGLIGENCE — ^POSITION    Or    DECEASED. — ^The    position 

of  the  deceased,  about  forty  feet  off  at  an  angle  from  a  target,  at 
which  defendant  and  others  had  been  firing,  and  about  one  hundred 
and  fifty  feet  from  the  defendant,  when  the  loaded  pistol  of  the  de- 
fendant, without  being  fired  at  the  target,  was  negligently  dis- 
charged, thereby  causing  his  death,  did  not  constitute  contributory 
negligence  per  8e;  and  the  jury  were  justified  in  finding  that  his 
position  when  killed  was  not  in  itself  a  dangerous  one,  and  that  he 
was  not  guilty  of  contributory  negligence  in  being  at  that  point, 
at  that  time.  (Id.) 
See  Estates  of  Deceased  Persons,  4-9;  New  Trial,  16  . 

NEGOTIABLE  INSTRUMENTS. 
1.  Note,  when  not  Payment. — In  the  absence  of  an  agreement  that  a 
note  shall  be  taken  in  payment  of  the  debt,  or  of  evidence  that  such 
was  the  intention  of  the  parties,  the  taking  of  a  note  for  an  exist- 
ing liabilty  does  not  constitute  a  payment  or  reduction  of  the 
amount  of  the  debt.  (London  and  San  Francisco  Bank  v.  Par- 
rott,  472.)  ^  , 
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2,  Eftect  of  Not»— Action  upon  Obiginal  Debt.—A  note,  given  for 
a  debt,  which  ia  payable  immediately,  does  not  suspend  the  right 
of  action  upon  the  original  debt;  and  suit  may  be  brought  thereon  at 
any  time,  regardless  of  the  note.  The  note  is  eyidenee  of  the  exists 
ing  debt,  and  does  not  change  the  amount  or  character  of  the  lia- 
bility.    (Id.) 

3.  Accounts  or  Bank — Cbkdit  or  Note — Gu)Sinq  or  Otebdraft  Ac- 

count.— ^The  credit  of  the  note  upon  the  accounts  of  the  bank  merely 
for  the  purpose  of  closing  the  overdraft  account  upon  its  books, 
does  not  change  the  liability,  or  reduce  the  amount  of  credit  received 
by  the  maker  of  the  note  from  the  bank.  The  real  account  of  credit 
given  was  not  closed  by  the  footing  thus  made.     (Id.) 

See  Corporations,  13,  19;   Estates  of  Deceased  Persons,  42-46; 
Guaranty,  9-12;  Mortgage,  1,  2. 

NEW  TRIAL. 

1.  Misconduct  of  Jubt-— AnnDAViTe — Statbment. — ^A  motion  for  a 
new  trial  made  solely  on  the  ground  of  misconduct  of  the  jury,  must 
be  made  upon  affidavits;  and,  in  such  case,  a  statement  is  unauthor- 
ized, and  must  be  disregarded.  (Saltzman  v.  Sunset  Telq[»hone  and 
Telegraph  Company,  601.) 

2.  Deposition  Taken  in  Coubt.— The  deposition  of  the  deputy  sheriff 
in  charge  of  the  jury,  who  refused  to  give  a  voluntary  affidavit 
must  be  regarded  as  an  affidavit  for  the  purposes  of  the  motion. 
(Id.) 

3.  RuuNO  AS  TO  EviDENOS— Affidavit  of  Dibbbntino  Jubob— Bill  of 
Exceptions — ^Review  upon  Appeal. — ^The  ruling  of  the  court  in  dis- 
regarding the  affidavit  of  a  dissenting  juror  as  to  the  misconduct 
of  a  juror  assenting  to  the  verdict,  need  not  be  specificially  ex- 
cepted to  or  appealed  from ;  but  if  all  of  the  affidavits  and  the  rul- 
ing upon  the  motion  are  incorporated  in  a  bill  of  exceptions,  the 
appellate  court  may  review  the  competency  of  the  affidavit  upon 
appeal  from  the  order  denying  a  new  trial.     (Id.) 

4.  Ihfrachment  of  Vebdiot  bt  Jubobb — ^Reasons  fob  Rule — ^Public 
PoiJCT. — ^The  rule  that  the  affidavits  of  jurors  are  not  admissible 
to  impeach  the  verdict,  is  proved  by  the  statutory  exception  in  case 
of  a  resort  to  chance.  The  rule  is  not  based  solely  upon  the  es- 
toppel of  the  assenting  jurors,  but  is  grounded  upon  public  policy 
which  forbids  that  the  verdict  should  be  imperiled  by  the  evidence 
of  jurors  who  may  be  tampered  with  to  accuse  themselves  or  other 
jurors,  and  which  requires  that  the  independence  and  freedom  from 
improper  restraint  of  the  jury  in  their  deliberations  and  diseossions 
should  be  secured.     (Id.) 

5.  Afpuoabilitt  of  Rule  to  Dissenting  Jubobs-— Dbclabationb  of 
Absenting  Jubob. — ^The  rule  against  the  affidavits  of  jurors  is  not 
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changed  in  its  application  by  the  amendment  of  the  Code  of  Civil 
Procedure  which  permits  a  verdict  by  a  specified  majority  of  the 
jury;  and  the  affidavit  of  a  dissenting  juror  it  not  admissible  to 
prove  the  declaration  of  an  assenting  juror  whose  vote  was  neces- 
sary to  the  verdict  that  he  would  rather  agree  to  the  verdict  than 
lose  his  pay.     (Id.) 

6.  ArrmAviT  or  Jubob  to  Sustain  Verdict. — ^The  affidavit  of  a  juror 

is  competent  to  sustain  the  verdict  by  explainng  or  denying  alleged 
misconduct  or  interferences  with  the  jury.     (Id.) 

7.  Separation  or  Jury  in  Civil  Case. — ^Thc  mere  separation  of  a  jury 

in  a  civil  ease  is  not  ground  for  a  new  trial,  except  under  the  gen- 
eral ground  of  misconduct  of  the  jury  '^materially  aifecting  the 
substitute  rights  of  a  party.     (Id.) 

8.  Separation  Against  Instructions — ^Burden  of  Proof. — ^The  sepa- 
ration of  a  juror  from  the  jury  against  the  instruction  of  the  court 
under  such  circumstances  that  improper  influence  might  have  been 
exerted  upon  him,  puts  upon  him  the  burden  of  proving  the  con- 
trary to  sustain  the  verdict.     (Id.) 

9.  Use  of  Telephone  in  Dininorook — ^Rebuttal  of  Presumption  of 

Injury. — Where  it  is  shown  by  the  affidavits  of  the  juror  and  of 
the  deputy  sheriff  that  the  juror,  though  improperly  allowed  to 
separate  himself  from  the  body  of  jurors  in  a  diningroom,  merely 
stepped  to  a  telephone,  therein  to  communicate  briefly  on  private 
business,  and  that  he  had  no  other  communication,  the  presumption 
of  injury  is  rebutted.     (Id.) 

10.  Permission  of  Court — ^Duty  of  Juror  and  Deputy  Sheriff. — It 

is  improper  for  a  juror  to  communicate  by  telephone  without  first 
obtaining  the  permission  of  the  court  to  send  a  message,  and  the 
deputy  sheriff  in  charge  of  the  jury  should  be  at  the  receiver.   ( Id. ) 

11.  Action  to  Vacate  Foreclosure  and  Deed — ^Motion  for  New  Trial 
— ^Presumption  of  Pendency. — ^In  an  action  to  vacate  a  decree  of 
forecloeure,  and  a  deed  executed  thereunder,  and  to  be  allowed  to 
redeem,  where  the  complaint  shows  that  a  motion  for  a  new  trial 
was  made  in  the  original  action,  in  the  absence  of  any  averment  to 
the  contrary,  it  will  be  presumed  that  the  motion  is  still  pending 
and  undetermined.     (Johnson  v.  Reed,  74.) 

12.  Abandonment  o»  Motion  by  Codefendant. — ^An  averment  that  one 

of  the  codefendants  in  the  foreclosure  suit  had  changed  his  attor- 
neys and  abandoned  the  motion,  is  insufficient  to  show  that  the 
plaintiff  here  was  precluded  from  prosecuting  his  own  motion,  or 
from  appealing  from  the  judgment  in  the  original  action.     (Id.) 

13.  Independent  Action — Grounds  Available  in  Original  Action. — 
The  plaintiff  in  an  independent  action  to  vacate  a  judgment  ren- 
dered in  another  action  cannot  avail  himself  of  any  grounds  which 
were  available  to  him  in  the  original  action,  and  which  he  has 
sought  to  have  reviewed  by  motion  for  a  new  trial  therein,  and 

might  have  had  reviewed  upon  appeal.     (Id.) 
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14.  INSUFFICIEITT    (yOMFLAINT — PbBMATURE    FoBECLOSUBE — FlUUD— AD- 

JUDICATION.— ^A  complaint  in  an  action  to  set  aside  a  foreclosure 
decree  and  sale,  which  averred  that  one  of  the  defendants  to  such 
action  had  fraudulently  induced  the  premature  commencement  of 
the  foreclosure  suit,  that  he  might  obtain  title  under  the  sale,  and 
that  the  answer  therein  showed  that  the  time  to  commence  the  ac- 
tion had  been  extended,  and  that  judgment  was  rendered  for  the 
plaintiff,  shows  on  its  face  that  the  court  must  have  found  and 
adjudged  that  the  action  was  not  premature,and  is  insufficient  to 
show  any  fraud,  or  any  ground  for  relief.     (Id.) 

15.  Conditional  Obdeb — ExcEsaiVK    Vkbdict — ^Dahagxs    tob    Negij- 

GENCE — CoNniCTiNO  EVIDENCE. — In  an  action  to  recover  damages 
for  negligence,  where  the  evidence  was  conflicting  as  to  the  extent 
of  the  injuries  sustained  at  the  time  of  the  accident,  which  at  that 
time  appeared  to  be  small,  and  as  to  whether  distressing  symptoms 
afterward  manifested  were  or  were  attributable  to  those  injuries, 
the  action  of  the  trial  court  in  conditionally  granting  a  new  trial 
for  an  excessive  verdict  of  twenty  thousand  dollars'  damages,  unless 
plaintiff  should  remit  fifteen  thousand  dollars  therefrom,  is  not  an 
abuse  of  discretion.     (Doolin  v.  Omnibus  Cable  Company,  141.) 

16.  Construction  of  Code — ^"Passion  ob  Pbejudtcb'* — Insxtfficiency 

OF  Evidence. — In  the  provision  of  subdivision  6  of  section  657  of 
the  Code  of  Civil  Procedure,  for  the  granting  of  a  new  trial  for 
''excessive  damages,  appearing  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice"  the  only  means  of  discovering  the 
element  of  "passion  or  prejudice"  within  the  meaning  of  the  statute 
is  by  comparing  the  amount  with  the  evidence  before  the  court  at 
the  trial;  and  that  expression  is  but  one  mode  of  saying  that  the 
evidence  is  insufficient  to  justify  the  verdict  for  excessive  damages. 
(Id.) 

17.  Review   upon  Appeal — Conflicting  Evidence— Discretion. — The 

review  upon  appeal  of  the  action  of  the  trial  court  in  granting  a 
new  trial  absolutely  or  conditionally  for  excessive  damages,  where 
there  is  a  material  conflict  of  evidence,  will  be  governed  by  the 
same  rule  as  to  abuse  of  discretion,  an  if  the  ground  of  the  order 
were  insufficiency  of  the  evidence  to  justify  the  verdict.     (Id.) 

18.  Statbicent — Specifications — ^Insufficiency  of  Evidence. — Speci- 

fications in  a  statement  on  nootion  for  new  trial  of  the  insufficiency 
of  the  evidence  to  justify  the  findings,  must  state  the  particulars  in 
which  the  evidence  is  claimed  to  be  insufficient,  and  a  mere  general 
statement  that  the  evidence  is  insufficient  to  justify  a  finding  should 
be  disregarded.     (Kyle  v.  Craig,  107.) 

10.  StatemEx'CT— Absence  of  Specifications.— A  statement  on  motion 
for  a  new^  trial  which  contains  no  specifications  of  the  insufficiency 
of  the  evidence  to  justify  the  findings  or  of  errors  of  law  occurring 
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at  the  trial  and  excepted  to  by  the  defendants,  must  be  disregarded 
on  the  hearing  of  the  motion.  (Thompson  v.  Citj  of  Los  Angeles, 
270.) 

20.  Obdeb  Dentino  New  TsiAii — ^Review  upon  AppEAii — ''Decision 
Aqainst  Law." — ^A  specification  in  the  notice  of  the  motion  for 
new  trial,  that  "the  decision  is  against  law,"  for  any  reason  appear- 
ing upon  the  face  of  the  judgment-roll,  such  as  a  failure  to  find 
upon  a  material  issue,  or  that  wrong  conclusions  of  law  have  been 
drawn  from  the  findings,  can  only  be  considered  in  this  court  upon 
an  appeal  from  the  judgment,  and  will  be  disregarded  where  the 
only  appeal  is  from  an  order  denying  a  new  trial.     (Id.) 

21.  MonoN  FOB  New  Tbial — ^Dismissal — Statement — ^Review  upon 
Appeal. — ^The  dismissal  of  a  motion  for  a  new  trial  is,  in  legal  ef- 
fect, a  denial  of  the  motion,  and  when  the  motion  was  made  upon 
the  minutes  of  the  court,  a  statement  must  be  prepared  by  the  mov- 
ing party,  in  order  that  the  motion  may  be  considered  upon  its 
merits  upon  appeal  from  the  order,  upon  other  grounds  than  those 
specified  in  the  order  dismissing  the  motion.  (Davis  &  Son  v.  Hur- 
gren,  48.) 

22.  Notice  or  Intention — ^Receipt  by  Clebk— Nonpayment  of  Fees — 

Insufficient  Fhing. — ^A  notice  of  intention  to  move  for  a  new  trial 
need  not  be  filed  by  the  clerk  without  the  payment  of  the  fees  there- 
for in  advance.  The  mere  receipt  of  such  a  notice  by  the  clerk  on 
the  last  day  for  filing  the  same  did  not  constitute  a  filing,  where 
the  clerk  did  not  file  it  on  account  of  nonpayment  of  the  fees  there- 
for; and  a  filing  made  three  days  thereafter,  upon  payment  of 
such  fees,  though  made  as  of  the  day  of  receipt  of  it  by  the  clerk, 
at  the  request  of  the  moving  party,  is  too  late,  and  cannot  save 
the  motion,  and  it  is  properly  dismissed  or  denied.     (Id.) 

23.  Delay  in  Sebvige  of  Statement — ^Absence  of  Excuse — Review 

UPON  Appeal. — If  a  settled  statement  on  motion  for  a  new  trial 
shows  that  the  settlement  thereof  and  the  hearing  of  the  motion 
were  objected  to  on  the  ground  that  the  proposed  statement  was 
not  served  within  the  time  allowed  by  law,  and  that  it  was 
not  served  within  ten  days  after  service  of  the  notice,  it  devolved 
upon  the  moving  party  to  incorporate  into  the  statement  any  mat- 
ter excusing  the  delay;  and  if  it  does  not  appear  therefrom  that 
any  extension  of  time  was  granted  by  stipulation  or  order,  or  that 
there  was  any  excuse  for  the  delay,  the  settled  statement  cannot  be 
considered  upon  appeal ;  and  it  must  be  presumed  that  the  find- 
.ings  were  supported  by  the  evidence,  and  that  the  rulings  on  the 
trial  were  correct.     (Wheeler  v.  Karnes,  61.) 

24.  Misconduct  of  Juby — Convebsation,  Dbinking,  and  Carousal 
WITH  Pabtieb. — ^The  misconduct  of  jurors  whose  concurrence  was 
essential  to  the  verdict,  in  conversing  about  the  case  with  parties 

CXXV.    Cal.— 49  Pooalp 
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to  the  action,  and  in  drinking  and  carousing  with  one  of  the  pre- 
waiving  parties,  is  such  misconduct  as  entitles  the  losing  parties 
to  a  new  trial,  irrespective  of  counteraffidavits  that  the  treating  of 
and  drinking  with  the  jurors  was  indulged  in  by  both  parties  to 
the  litigation,  and  that  their  verdict  was  uninfluenced  by  the  mis- 
conduct complained  of.     (Wright  v.  Eastlick,  517.) 

25.  Excessive  Damages  fob  SLAin>Kii— ComimoNAL  Ohoeb — Poweb  of 
CouBT. — Upon  a  motion  for  new  trial  upon  the  ground  that  exces- 
sive damages  were  awarded  by  the  jury  to  the  plaintiff  in  an  action 
for  slander,  under  the  influence  of  passion  or  prejudice,  the  court 
has  power,  to  make  a  conditional  order  granting  a  new  trial,  un- 
less the  plaintiff  shall  remit  the  portion  of  the  judgment  for  dam- 
ages deemed  by  the  court  to  be  excessive.     (Sherwood  v.  Kyle,  fi52.) 

26.  Damages  fob  Pebsonal  Tort— Duty  of  Coubt— Disgbbtiof — ^Re- 
view UPON  Appeal. — In  an  action  for  damages  for  a  personal  tort, 
the  court  should  not  substitute  its  judgment  for  that  of  the  jury, 
and  should  not  grant  a  new  trial  for  excessive  damages,  unless 
it  is  so  excessive  as  to  indicate  that  it  was  given  under  the  influence 
of  passion  or  prejudice.  But  the  action  of  the  court  in  granting  a 
new  trial  upon  that  ground  will  not  be  disturbed  upon  appeal  where 
it  does  not  clearly  appear  that  its  discretion  to  grant  it  has  been 
abused.     (Id.) 

27.  Obdeb  Gbantiko  New  Tbial — ^Review  of  Grounds  of  Motion. — ^An 
order  granting  a  new  trial  upon  any  ground  may  be  sustained  by 
the  respondent  upon  any  point  involved  in  the  motion.     (Id.) 

28.  Newlt-Disoovebed  Evidence. — ^A  new  trial  cannot  be  granted  for 
alleged  newly-discovered  evidence  when  it  appears  that  the  knowl- 
edge of  such  evidence  was  in  the  possession  of  th  moving  party,- 
while  the  case  was  pending,  and  he  did  not  see  fit  to  avail  himself 
of  the  benefit  of  it     (County  of  Sonoma  v.  Stofen,  32.) 

29.  Newly-Discovbbkd  Evidence — ^Discbetion. — A  motion  for  a  new 
trial  upon  the  ground  of  newly-discovered  evidence  rests  much  in 
the  discretion  of  the  court,  and  the  ruling  of  the  court  thereupon 
will  not  be  disturbedi  unless  there  has  been  a  clear  abuse  of  discre- 
tion.    (Tibbet  v.  Tom  Sue,  455.) 

30.  Suspicion  as  to  New  Evidencb— Cleab  Showing  Reqtjibbd.— New- 
ly discovered  evidence  after  defeat  is  looked  upon  with  suspicion; 
and  the  moving  party  must  make  a  clear  case  showing  due  diligence 
on  his  part,  and  the  truth  and  materality  of  the  evidence.     (Id.) 

See  Appeal,  1,  2,  6-8;  Broker,  2. 

NOTARY  PUBLIC.    See  Acknowledgment;   Evidence,  6. 
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1.  Deputies  and  Assistants  of    County    Clerks — Constitutional 

Law — ^LocAL  and  Special  Legislation. — ^The  act  of  1880  (Stats. 
1880,  p.  20),  in  relation  to  deputies,  assistants,  and  copyists  of 
county  clerks,  and  providing  for  their  appointment  and  compensa- 
tion, in  any  city  and  county  having  more  than  one  hundred  thousand 
inhabitants,  and  the  act  of  1891,  amendatory  thereof  (Stats.  1891, 
p.  6),  are  in  violation  of  section  6,  of  article  XI,  of  the  constitution, 
requiring  the  appointment  and  duties  of  officers  to  be  regulated  by 
general  laws,  and  providing  only  for  a  classification  of  counties  to 
^x  their  compensation,  and  of  subdivision  28,  of  secton  25,  of  ar- 
ticle XI,  of  the  constitution,  forbidding  local  or  special  laws  creat- 
ing offices,  or  prescribing  the  powers  and  duties  of  county  or  muni- 
cipal officers.    City  and  County  of  San  Francisco  v.  Broderick,  188.) 

2.  Construction  op  County  Government  Act — ^Appointment  and 
Compensation  of  Deputies. — Section  61  of  the  County  Government 
Act,  allowing  the  appointment  by  certain  county  officers,  including 
the  county  clerk,  or  as  many  deputies  as  may  be  necessary  for  the 
prompt  and  faithful  discharge  of  the  duties  of  his  office  is  to  be 
construed  in  connection  with  section  216  of  that  act,  providing  that 
deputies  employed  shall  be  paid  by  their  principals  out  of  their 
salaries,  unless  in  the  act  otherwise  provided,  and  in  connection  with 
those  provisions  of  the  act  which  expressly  limt  the  number  of 
deputies  allowed  at  fixed  salaries  payable  out  of  the  treasury  in 
specified  classes  of  counties.     (Id.) 

3.  Unconstitutional  Construction — Contbol  of  County  Funds. — 
The  County  Government  Act  cannot  be  construed  as  permitting  the 
county  clerk  to  make  the  compensation  of  any  number  of  deputies 
that  he  may  choose  to  appoint,  a  charge  upon  the  county  treasury, 
without  violating  section  13  of  article  XI,  of  the  constitution,  pro- 
hibiting the  delegation  to  any  individual,  of  the  control  of  any 
county  money,  property,  or  efiTects.     (Id.) 

4.  Compensation  of  Supervisors  as  Road  Commissioners — ^Repeal 
OF  Code  Provision — County  Government  Act — Constitutional- 
ity— ^Mandamus. — Section  2641  of  the  Political  Code,  regulating 
the  compensation  of  supervisors  as  ea  officio  road  commissioners, 
as  amended  March  9,  1893,  was  repealed  by  those  provisons  of  the 
County  Government  Act,  passed  March  24,  1893,  which  were  incon- 
BiBtent  therewith,  and  to  which  there  is  no  valid  constitutional  ob- 
jection; and  mandamus  will  not  lie  to  compel  .the  issuance  of  a 
warrant  based  upon  that  section  of  the  Political  Code,  regardless 
of  whether  such  compensation  is  now  governed  by  section  196  of  the 
County  Government  Act  of  1893,  or  by  section  191  of  the  County 
Government  Act  of  1897,  to  which  constitutional  objections  are 
urged,  which  are  not  passed  upon.     (Davis  v.  Poet,  210.) 

6.  BoAXD  OF  Bduoation — ^Employment  of  Janitob-— Preference  of 
Ex-Union  Soldiers — ^Mandamus. — ^An  ex-Union  soldier  who    was 
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employed  for  one  year  as  janitor  by  the  board  of  education  of  a 
school  district,  and  who,  «ifter  the  expiration  of  his  term  of  em- 
ployment, was  superseded  by  another  appointee,  not  preferred  under 
the  act  of  March  31,  1891,  providing  for  the  preference  of  honorably 
discharged  ex-Union  soldiers,  sailors,  and  marines  of  the  war  of 
.the  Rebellion,  in  appointments  for  public  office,  cannot  maintain 
a  proceeding  in  mandate  to  compel  a  preference  of  himself  for  the 
appointment  without  a  showing  that  he  was  the  only  man  coming 
under  the  proyisions  of  the  act  who  was  desirous  of  the  appointment. 
(Allison  y.  Board  of  Education,  72.) 

6.  CoMMissiONEB  OF  PuBLio  WosKS — Tebmination  OF  OFFICE. — The  of- 

fice of  commissioner  of  public  works  was  abolished  in  March,  1899, 
by  the  terms  of  the  amendment  of  1897  to  the  act  of  1893,  creating 
the  office.     (Leake  y.  Colgan,  413.) 

7.  Title  of  Amendatobt  Act — Constitutional  Law. — ^The  fixing  of 

the  term  and  tenure  of  the  office,  and  the  duration  of  its  existence, 
or  the  abolition  thereof  after  a  fixed  period,  being  matters  germane 
to  the  subject  of  the  original  act,  they  may  constitutionally  find 
expression  in  the  amendatory  act  without  specific  mention  of  them 
in  the  title  of  the  amendatory  act.     (Id.) 

8.  Action  upon  Bond  of  Tax-Collectob — Bubden  of  Pboof— Default 

— ^Payment. — In  an  action  against  a  tax-collector,  on  his  official 
bond,  to  recover  money  collected  and  not  paid  over,  the  burden  of 
proof  for  the  plaintiff  is  sustained  by  showing  that  the  tax-collector 
made  default  in  failing  to  pay  over,  at  the  end  of  his  term,  moneys 
due  the  county;  and  the  burden  of  proof  is  then  on  the  defendants 
to  show  payment  in  full.    (County  of  Mendocino  v.  Johnson,  337.) 

9.  Mode  of  Payment — Offer  of  Proof. — A  payment  to  the  tax-col- 
lector in  a  mode  other  than  that  expressly  provided  by  law,  will  not 
exonerate  the  tax-collector  or  his  bondsmen  from  an  action  by  the 
county,  unless  it  is  proved  that  the  county  actually  received  the 
money,  as  distinguished  from  a  mere  deposit  thereof  with  the  treas- 
urer. It  is  error  to  refuse  an  offer  of  proof  that  the  county  actually 
received  the  money,  without  proof  first  made  of  a  compliance  with 
the  county  government  act  by  the  tax-collector.     (Id.) 

10.  Evidence — ^Receipts  to  Tax-Collector — Testimony  of  Treasures 
— Possible  Amendment  of  Complaint. — ^It  is  error  to  exclude  from 
evidence  receipts  given  by  the  treasurer  to  the  tax-collector,  not- 
withstanding the  evidence  of  the  treasurer  that  a  receipt  for  $3,000 
was  fraudulently  obtained,  and  that  no  such  payment  was  in  fact 
made;  nor  can  the  exclusion  be  excused  as  without  injury,  on  the 
ground  that  the  complaint  might  thereafter  be  amended  by  charging 
the  tax-collector  with  what  he  showed  by  the  receipts  was  paid 
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above  the  amount  alleged^  and  crediting  him  accordingly,  still  leav- 
ing the  discrepancy  of  $3,000  to  be  accounted  for  by  the  tax-collec- 
tor.    (Id.) 

11.  AcnON    AGAINST   COUNTT  TbEASUBEB — CONVERSION   OF   MoNEY-— DE- 

FENSE OF  Robbery — Cleab  Proof  Required. — In  an  action  against 
a  county  trea.«iurer  and  the  sureties  on  his  official  bond,  for  the  al- 
leged conversion  by  him  of  county  funds,  it  is  a  proper  defense  that 
the  treasury  was  robbed  of  such  funds;  but  such  defense  must  be 
clearly  and  satisfactorily  established.  (County  of  Sonoma  v. 
Stofen,  32.) 

12.  Province  of  Jury — ^Rejection  of  Suspicious  Testimony. — ^Although 

the  evidence  of  one  witness,  if  credited,  is  sufficient  to  establish 
the  defense  of  robbery,  yet  the  jury  are  not  bound  to  give  credit 
to  the  account  of  the  robbery  given  by  the  defendant,  and  may  reject 
it,  if  there  are  circumstances  of  doubt  and  suspicion  attending  his 
account  of  it,  which  give  basis  for  an  argument  against  its  pro- 
bality.     (Id.) 

13.  Evidence — Efforts  to  Escape  from    Vault — Comparative     Ex- 

periments.— Where  the  treasurer  testified  that  he  was  locked  by 
robbers  in  the  vault,  and  was  confined  there  eight  hours,  and  that 
he  kicked  upon  the  inner  door  with  all  his  might,  but  did  not  kick 
or  strike  upon  the  sheet-iron  lining  of  the  sides  of  the  vault;  the  con- 
struction of  which  was  known  to  him,  and  that  he  occasionally 
heard  footsteps  passing  outside — comparative  experiments  are  ad- 
missible which  tend  to  show  that  if  his  story  were  true,  and  he 
wished  to  give  an  alarm,  and  escape  promptly  from  the  vault,  blows 
upon  the  resonant  sheet-iron  sides  of  the  vault  would  have  been 
much  louder  and  more  effective  than  kicks  upon  the  inner  door,  if 
there  is  nothing  to  indicate  that  different  atmospheric  conditions 
would  have  materially  affected  the  result.  (Id.) 
See  Municipal  Corporations. 

ORPHAN  ASYLUM. 

1.  Bequest  to  Orphan  Asylums — Technical  School  for  Orphans. — 
A  bequest  of  money  "to  be  equally  distributed  among  the  orphan 
asylums  of  the  city  and  county  of  San  Francisco,"  does  not  include 
a  "technical  school"  situated  therein,  the  primary  and  main  purpose 
of  which  is  to  give  to  orphan  girls  who  are  fourteen  years  old  or 
more  such  special  training  as  will  fit  them  for  certain  vocations  in 
life,  and  in  which  the  work  of  the  girls  contributes  to  their  sup- 
port.    (Estate  of  Pearsons,  286.) 

2.  Nature  of  Orphan  Asylum. — ^Tbe  primary  idea  of  an  orphan  asy- 

lum is  that  it  is  a  place  of  safety,  refuge,  retreat,  or  sanctuary 
for  indigent  and  a  dependent  orphans  who  have  no  homes  elsewhere, 
and  to  afford  them  a  home  with  protection,  support,  et  cetera,  dur- 
ing the  period  of  their  dependency.     (Id.) 

.  PARENT  AND  CHILD.    See  Deed. 

PARTIES.     See  Mortgage,  1,  Digitized  by  GoOglc 
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PARTNERSHIP.    See  OoiporatioDB^  4-6;  TiaolreDej,  17;  Pleading,  6. 
PAYMENTS. 

1.  OVEBD&IFT    AC00tnny-I)EPO8IT8— AfFLIOATION       or       PAT1CE17TS.— 

Where  the  original  credit  to  the  corporation  was  for  overdrafts  al- 
lowed by  the  bank,  the  deposits  made  by  the  corporation  from  time 
to  time,  of  which  no  application  was  made  by  either  party,  must  be 
made  by  the  court,  as  of  the  date  of  each  of  the  several  deposits,  in 
payment,  first  of  the  interest  then  due,  and  the  remainder  in  pay- 
ment of  the  principal,  evidenced  by  checks  for  the  overdrafts  ear- 
liest in  date,  irrespective  of  the  statute  of  limitations  thereupon. 
(London  &  S.  F.  Bank  v.  Parrott,  472.) 

2.  Making  of  Notb— Agreed  Application  of  Payments. — The  statute 

of  limitations  not  having  run  against  any  items  of  the  account  at 
the  time  of  the  execution  of  the  note,  it  was  competent  for  the 
parties  at  that  time  to  agree  to  the  application  of  the  deposits 
theretofore  made,  and  the  making  and  acceptance  of  the  note  for  the 
amount  agreed  must  be  regarded  as  an  agreement  for  the  applica- 
tion of  the  deposits  to  the  extinction  of  so  much  of  the  liability 
theretofore  incurred  as  was  not  included  in  the  note.     (Id.) 

3.  Ghabges  of  Monthly  Intebsst — Payments  by  Bank — ^Additional 

Loan. — ^The  charges  by  the  bank  for  monthly  interest  upon  the 
overdrafts,  which  were  paid  by  memorandum  checks  signed  by  the 
bank  itself,  were  equivalent  to  an  additional  loan  or  advance  of  an 
amount  equal  to  the  monthly  interest;  and  cannot  affect  the  appli- 
cation of  payments  upon  the  general  account  to  the  unpaid  inter- 
est    (Id.) 

4.  Simultaneous  Deposits  and  Checks— FiNDiNo.—The  mere     fact 

that  the  amount  of  deposits  and  checks  upon  a  given  date  were 
identical  in  amount,  does  not  of  itself  conclusively  prove  that  these 
were  independent  transactions  not  subject  to  the  rule  for  the  ap- 
plication of  payments  in  the  general  account  to  the  earliest  items 
thereof;  and  the  finding  of  the  court  to  the  contrary  will  not  be 
disturbed  upon  appeal.     (Id.) 

6.  Presumptions  as  to  Deposits  and  Chboks.— Deposits  in  a  bank- 
being  usually  made  before  checks  are  drawn,  in  the  absence  of 
specific  direction,  are  presumed  to  be  applicable  upon  general  ac- 
count; and  there  is  no  presumption  that  such  deposit  was  intended 
to  be  applied  to  a  check  that  might  thereafter  be  drawn.     (Id.) 

6.  Application  of  Payments. — ^Payments  maxle  by  the  corporation 
upon  the  running  account  of  the  plaintiff  with  the  firm  were  prop- 
erly applied  to  indebtedness  on  the  account  that  had  accrued  prior 
to  the  date  of  the  incorporation  of  the  firm.  (Reid  v.  F.  W.  Kre- 
ling*s  Sons  Co.,  117.) 

See  Corporations,  14;  Estates  of  Deceased  Persons,  44,  45;  Nego- 
iable  Instruments;  Office  and  Officers,  8-10;  Subrogation;  Ven- 
dor and  Vendee,  4.  r^^^^T/^ 
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PENALTY.    See  Guarantj^  1-4;  Municipal  Corporations,  7. 
PHOTOGRAFHa    Bee  Criminal  Uaw,  2«-27. 

PLACE  OF  TRIAL. 

1.  AcnoN  TO  FoBBGLOSB  Mobtgaos--Change  of  Place  of  Trial — 

BlSQUAUFIOATION   OF  JUDGS — ^DeIOAL  OF  MoTION  BT  SUCCESSOB. — 

The  ruling  upon  a  motion  to  change  the  place  of  trial  of  an  action 
to  foreclose  a  mortgage  on  the  ground  of  the  disqualification  of  the 
judge,  which  was  taken  under  advisement  by  the  disqualified  judge, 
and  never  passed  upon,  and  was  again  called  up  for  hearing  before 
his  successor,  who  was  qualified  to  try  the  case,  is  to  be  tested  by 
the  conditions  existing  when  the  motion  is  passed  upon,  and  the 
qualified  judge  may  properly  deny  the  motion.  (Santa  Cruz  Bank 
of  Savings  v.  Taylor,  249.) 

2.  Duty  of  Judge— Jubisdtotion  of  Coubt.— The  mere  fact  that  the 
disqualified  judge  had  no  discretion,  and  could  not  have  retained 
the  case,  or  have  called  in  another  judge,  did  not  deprive  the  court 
of  jiurisdiction  of  the  action  to  foreclose  the  mortgage  which  was 
not  in  fact  removed;  and  when  the  judge  of  that  court  became 
qualified  to  try  the  action,  before  the  motion  to  change  the  place  of 
trial  was  passed  upon,  there  was  no  longer  any  foundation  for  the 
motion,  and  it  was  the  duty  of  the  qualified  judge  to  retain  the 

(Id.) 


3.  Change  of  Place  of  Trial — Nonbesident  Defendant— Affidavit 
of  Merits. — ^A  nonresident  defendant  in  an  action  to  recover  money, 
who,  at  the  time  of  filing  a  demurrer  to  the  complaint,  filed  a  proper 
demand  for  the  change  of  the  place  of  trial  to  the  county  of  his 
residence,  and  an  affidavit  of  merits,  showing  the  coimty  of  his 
residence,  and  that  he  has  ''fully  and  fairly  stated  the  case  in  this 
cause"  to  his  attorneys,  naming  them,  and  that,  after  such  state- 
ment, he  is  by  each  of  them  advised,  and  verily  believes,  that  he  has 
"a  good  and  substantial  defense  on  the  merits  to  said  action,"  makes 
a  sufficient  showing  of  merits  to  entitle  him  to  the  change  demanded. 
(Nolan  V.  McDuffie,  334.) 

4.  I>ehubbeb  to  Complaint — Jurisdiction  of  Coubt — ^Invalid  Obdeb. 

— ^Pending  the  hearing  of  a  motion  for  the  change  of  the  place  of 
trial  by  a  nonresident  defendant,  and  until  it  is  passed  upon,  the 
cowrt  has  no  jurisdiction  to  hear  and  determine  a  demurrer  to  the 
complaint;  and  its  order  made  in  passing  upon  the  same  is  a  nullity. 
If  i^^  motion  should  be  granted,  the  defendant  is  entitled  to  have 
the  demurrer  passed  upon  in  the  county  of  his  residence.     (Id.) 

6.  Venue  of  Beal  Aotion— Decree  to  be  Considebed. — ^In  determining 
whether  an  action  is,  in  effect,  a  real  action,  quieting  title  to  land, 
or  enforcing  a  lien  thereon,  which  must  be  brought  in  the  county 
where  th«  land  is  situated,  the  court  will  consider  not  only  the 
prayer  for  relief  in  the  complaint  and  answers,  but  also  the  terms  of 
the.  decree.    (Staacke  y.  Bell,  309^)  ^  t 
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PLACE  OF  TRIAL  (Continued). 

G.  Decree  as  to  EnPKCr  of  Trust  Ded). — ^Under  the  complaint  in  an 
action  not  brought  in  the  county  where  the  lands  described  in  a 
trust  deed  were  situated,  seeking  to  renew  the  trust  deed  and  the 
promissory  note  by  which  it  was  secured,  so  as  not  to  affect  the 
rights  of  the  parties  to  a  prior  action  pending  in  the  county  where 
the  lands  were  situated,  brought  to  enforce  a  trust  in  favor  of 
other  parties  against  the  trustor,  who  were  made  defendants  to  the 
new  action,  and  under  answers  of  the  creditor  and  trustees  named 
in  the  trust  deed,  seeking  to  protect  the  trust  deed  as  a  paramount 
conveyance  and  lien,  a  decree  adjudging  that  the  original  trust  deed 
is  a  first  charge  on  the  lands,  and  is  and  shall  remain  prior  and 
superior  to  any  claim,  charge,  or  lien  to  or  on  said  lands  in  favor 
of  the  other  parties,  cannot  be  rendered.  Such  relief  can  only  be 
had  in  an  action  brought  where  the  lands  are  situated.     (Id.) 

PLEADINGS. 

1.  AjisirDHSNTS— Discretion— PresukptIon.— Amendments  to  plead- 

ings are  within  the  discretion  of  the  court  below;  and  it  is  pre> 
Bumed  that  such  discretion  will  be  exercised  in  furtherance  of  jus- 
tice, and  with  a  view  of  disposing  of  cases  upon  their  merits.  The 
appellate  court  will  not  interfere,  unless  such  discretion  is  abused. 
(San  Joaquin  Valley  Bank  v.  Dodge,  77.) 

2.  Amendment  to  Answer — Statute  or  Limitations — Submission  or 

Cause. — It  is  not  an  abuse  of  discretion  to  refuse  to  allow  an 
amendment  to  the  answer,  so  as  to  plead  the  statute  of  limitations, 
where  the  application  therefor  was  not  made  until  after  the  case 
was  tried  and  submitted.     (Id.) 

3.  AcnoN  to  Enforce  Trust — ^Demurrer  to  Complaint — Separate 
Counts  as  to  Real  and  Personal  Property. — ^A  complaint  in  an 
action  to  enforce  a  trust  in  real  and  personal  property  is  not  de- 
murrable on  the  ground  thai;  the  facts  concerning  the  trust  as  to 
the  real  estate,  and  as  to  the  personal  property,  are  separately  set 
forth  in  two  counts  for  one  cause  of  action.  No  such  ground  of 
demurrer  is  specified  in  section  430  of  the  Code  of  Civil  Procedure; 
and  no  ground  of  demurrer  not  specified  in  that  section  can  be 
considered.     (Kyle  v.  Craig,  107.) 

4.  Motion  to  Compel  Election. — ^The  defendant  is  not  prejudiced  by 
the  arrangement  of  such  complaint  in  two  counts,  where  the  fads 
as  to  the  trust  are  fully  set  out;  and  the  defendant  cannot,  by  mo- 
tion, compel  the  plaintiff  to  elect  to  proceed  either  upon  the  trust 
as  to  the  real  estate,  or  upon  that  as  to  the  personal  property.  (Id.) 

6.  Contract  Pleaded  in  Answer — ^Admission  or  Genuineness  and 
Due  Execution — Evidence — Authoritt  or  Agent  or  Partner. — 
The  genuineness  and  due  execution  of  a  contract^  a  copy  of  whidi 
is  fully  set  forth  in  the  answer,  with  the  signatures  thereto  ap> 
pended,  must  be  deemed  admitted  for  all  the  purposes  of  Jthe  trial, 
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if  not  denied  by  affidavit,  as  provided  in  section  448  of  the  Code  of 
Civil  Procedure.  (Such  contract  need  not  be  formally  offered  in 
evidence,  nor  its  execution  proved,  nor  need  the  authority  be  es- 
tablished of  an  agent  or  partner  purporting  to  sign  the  names  of  the 
plaintiffs  thereto.     (Knight  v.  Whitmore,  198.) 

6.  ACnON  FOB  LEOAIi  BEBVICES — GbZTUINENESS  or  CONTBACT  m  FOBMEB 

FiBM  Name — ^Dissolution  of  Fibm — Obligation  of  Remaining 
Pabtnebs. — ^In  an  action  by  two  partners,  to  recover  for  legal  ser- 
vices, where  the  genuineness  and  due  execution  of  a  written  contract 
pleaded  in  the  answer,  which  was  signed  in  the  name  of  a  former 
firm,  of  which  they  were  members,  by  a  former  partner,  is  admitted 
by  failure  to  deny  the  same  by  affidavit,  the  plaintiffs  are  bound 
thereby  individually  after  dissolution  of  the  former  firm,  and  can- 
not cnange  for  subsequent  services  contrary  to  its  terms,  in  the  ab- 
sence ot  clear  proof  that  the  written  contract  was  displaced  by  a 
.  second  agreement,     (id.) 

7.  Pebfobmance  of  Sebvices  xtndeb  Contbact— Evidence — ^Waiveb  of 

Objection. — ^Where  the  answer  pleading  the  contract  sets  out  mat- 
ters fairly  the  equivalent  of  an  allegation  that  the  services  of  the 
plaintiffs  were  performed  thereunder,  and  evidence  to  that  effect 
was  admitted  without  objection,  the  absence  of  a  formal  all^a- 
tion  to  that  effect  is  immaterial.     (Id.) 

8.  Demubbeb — ^Ambiguity  and  Uncebtaintt — ^Review  upon  Appeal. — 

Where  the  pleadings  are  verined,  and  there  is  a  trial  upon  the 
merits,  the  appellate  court  will  noc  reverse  the  judgment  because 
of  tlie  overruling  of  a  demurrer  to  a  pleading  for  ambiguity  and 
uncertainty,  if  it  does  not  clearly  appear  that  the  demurring  party 
was  prejudiced  thereoy.     (Stephenson  v.  Deuel,  666.) 

9.  Action  to  Quiet  Titlic--Anbweb  Seeking  to  Quibt    Defendant's 

Title— Affibmativx  Relief— Dismissal  bt  Plaintot. — ^In  an  ac- 
tion to  quiet  title,  an  answer  setting  up  the  defendant's  title  and 
praying  for  a  decree  establishing  it,  and  enjoining  plaintiff  from 
asserting  any  interest  in  the  land,  or  interfering  with  defendant's 
possession  thereof,  does  not  claim  such  affirmative  relief  under 
subdivision  1  of  section  581  of  the  Code  of  Civil  Procedure,  as  to 
preclude  a  judgment  of  dismissal  of  the  action  at  the  instance  of 
the  plaintiff.     (Wood  v.  Jordan,  263.) 

10.  Pbateb  of  Complaint— Relief  against  Defaulting  Defendant. — 
No  relief  can  be  granted  against  a  defaulting  defendant  in  excess 
of  that  specificially  prayed  for  in  the  complaint;  and  the  general 
prayer  for  relief  cannot  enlarge  the  power  of  the  court  to  grant  re- 
lief not  prayed  for  against  the  defaulting  defendant.  (Staacke  t. 
Bell,  309.) 

1 1.  Pbayeb  in  Answeb  of  Coixbfsndantb. — A  defaulting  defendant  has 
ihe  right  to  assume  that  no  relief  will  be  granted  beyond  that  which 
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the  complaint  specificially  Meki;  and  oodefendants,  wboie  answer  is 


not  senred  upon  the  defaulting  defendant,  cannot,  hj  any  prayer 
for  aflbmative  relief  therein,  eoctend  the  specific  relief  properly 
granted,  beyond  that  asked  for  in  the  oomplaint^  aa  against  sudi 
defaulting  defendant.     (Id.) 

12.  AcnoN  lOB  Bbeach  of  Oontkaov— Ck>uimBOLAiM.-— An  action  for 

the  breach  of  a  contract  to  delirer  leather  is  an  action  "arising 
upon  contract,'*  and  a  counterclaim  may  be  set  up  by  the  defendants 
therein  for  goods  sold  and  deliyered;  and  it  is  immaterial  whether 
such  counterclaim  arises  out  of  the  transaction  set  forth  in  the  com- 
plaint under  subdivision  1  of  section  438  of  the  Code  of  Civil  Pro- 
cedure, or  is  founded  upon  an  independent  contract,  under  subdivis- 
ion 2  of  that  section.  (W.  Davis  &  Son  T.  Hurgren  &  Anderson, 
48.) 

13.  Allowance  of  Costs  to  Defendant. — ^UpoB  the  ftdlure  of  the  plain- 
tiff to  recover  in  the  action,  costs  are  to  be  allowed  as  a  matter  of 
course  to  the  defendant,  notwithstanding  the  recovery  by  the  de- 
fendants of  less  than  three  hundred  dollars  upon  their  counterclaim. 
(Id.) 

14.  Dbmubber  fob  Uncbbtaintt— Review  ufoh  Afrait— Ebbob  with- 

out Pbbjitdicb. — Error  in  the  overruling  of  a  demurrer  to  a  com- 
plaint for  uncertainty  is  not  ground  for  reverasal  of  a  Judgment, 
where  no  substantial  injury  appears;  and  where  it  appears  that 
the  rights  of  the  defendant  could  have  been  fully  protected  at  the 
trial  by  objection  to  evidence,  notwithstanding  the  uncertainty  of 
the  complaint,  any  error  in  the  overruling  of  a  demurrer  for  such 
uncertainty  is  without  prejudice.     (Holland  v.  McDade,  353.) 


16.  Action  against  Shboiv— -Levy  undbb  SxBounoir— Stat  Boni>— 
Ungebtaintt  of  Cohflaint — OBJBonoir  to  Bvidbncb. — In  an  ac- 
tion to  recover  damages  for  the  refusal  of  a  sheriff  to  release  prop- 
erty levied  upon  under  execution,  where  a  stay  bond  was  given 
upon  appeal,  error  in  overruling  a  demurrer  to  the  complaint  for 
uncertainty  as  to  whether  the  damages  claimed  included  damages 
resulting  from  the  levy  prior  to  the  stay  bond,  is  without  prejudice, 
as  it  appears  that  the  defendant  might  have  protected  his  rights  by 
objecting  to  the  introduction  of  any  evidence  as  to  sudi  prior  dam- 
ages.    (Id.) 

Bee  Alimony,  1;  Broker,  3;  Claim  and  Delivery;  Conmiunity 
Property,  I;  Contempt,  2;  Contract,  4,  12;  Corporations,  7-9, 
17;  Counties,  3,  6;  Forcible  Entry  and  Detainer;  Guaranty,  4; 
Guardian  and  Ward,  2,  6;  Judgment;  Medianic's  Lien,  10; 
Negligence,  12^  13;  Practice;  Vendor  and  Vendee^  2,  3;  Way. 

PLEDGE. 

1.  Pledge  of  MeBOHANDI^E  BT  PABTNEBSBIP^ATTAOaXKNT^LEVIABUB 

.  Intebeqt  of  Pj;«;QqoB8.TT-i^.  transfer .  of  i^.  stock  of  jnerchandlie  by 
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•  partnenhip  to  tnutees  as  security  for  the  payment  of  the  claims 
of  certain  attaching  creditors,  who  released  their  attachments  when 
the  transfer  was  made,  is  in  the  nature  of  a  pledge,  dependent  upon 
actual  possession.  If  the  pledge  is  valid,  the  firm,  as  the  owner  ot 
the  property,  subject  to  the  rights  of  the  trustees  for  the  creditors, 
has  a  leviable  interest  which  may  be  reached  by  garnishment;  and 
if  it  is  not  valid,  the  property  itself  may  be  seized  upon  attachment 
by  another  creditor  of  the  Arm.     (Lilienthal  y.  Ballou,  183.) 

2.  Btatutx  or  Fbaudb — ^Deuvbbt  and  Change  of  Possession. — In 
order  to  render  such  a  pledge  of  the  partnership  property  effective 
against  seizure  under  an  attachment  by  another  creditor  of  the  firm, 
the  delivery  to  the  trustees  for  the  creditors  must  be  as  complete, 
and  the  actual  change  of  possession  as  continuous  and  open,  as  is 
required  in  case  of  sales  of  personal  property,  by  section  3440  of  the 
Civil  Code.     (Id.) 

3.  CoNTmuANGB  ow  Haitaging  Pabtneb — Insufficient  Change  of 
Possession. — ^Where  the  agreement  between  the  firm  and  the  trus- 
tees for  the  creditors  provided  that  the  managing  partner  should 
be  continued  in  employment,  at  a  salary,  subject  to  the  supervision 
of  the  trustees,  who  did  not  take  personal  possession,  and  the  busi- 
ness was  continued  under  the  control  of  the  same  manager,  and  with 
the  same  employees  as  before,  and  the  conspicuous  signs  of  the  psrt- 
nership  were  allowed  to  remain,  with  a  small  and  less  conspicuous 
sign  added,  containing  the  names  of  the  trustees  designated  as  suc- 
cessors to  the  firm,  and  the  business  continued  to  be  advertised  ex- 
tensively in  the  name  of  the  firm,  there  was  no  sufficient  change  of 
possession,  to  prevent  seisure  of  the  property  under  attachment  by 
another  creditor  of  the  firm.     (Id.) 

4.  Possession  of  Pledgobs — ^Attached  Pboperty — Effectiveness  of 
Pledge — ^Actual  Change  of  Possession. — The  fact  the  firm  had 
no  actual  possession  of  the  attached  property  which  was  in  the  cus- 
tody of  the  sheriff  when  the  agreement  for  the  pledge  was  made, 
does  not  affect  the  necessity  for  a  transfer  of  possession  of  the 
pledged  property,  to  complete  the  validity  of  the  pledge.  The 
pledge  had  no  effectiveness  until  possession  was  given;  and  that 
possession,  when  given,  must  be  actual,  and  not  constructive,  and 
a  change  thereof  could  not  be  effectual  by  merely  having  the  former 
Oiwner  manage  the  property  as  servant  of  the  pledgee.     (Id.) 

See  Vendor  and  Vendee,  4,  6. 

POSSESSION.    See  Ejectment;  Forcible  Entry  and  Detainer;  Home- 
stead, 2,  8;  Pledge;  (Juieting  Title. 

PRACTICE. 

1.  Action— Unfelkd  Stipulation  fob  Jcdgment— Consent  to  Delat 
— ^Estoppel  to  Ubgs  Dismissal. — An  unfiled  stipulation  that  the 
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plaintiff  in  an  action  may  enter  judgment  against  the  defendant  for 
a  stipulated  sum  at  any  time,  and  that  execution  should  be  stayed 
while  specified  payments  were  made,  is  in  lieu  of  an  answer  admit- 
ting the  allegations  of  the  complaint,  and  is  a  consent  to  the  juris- 
diction of  the  court,  and  to  the  entry  of  the  appearance  of  the  de- 
fendant, and  of  judgment  after  the  time  limited  by  statute,  and 
estops  the  defendant  from  insisting  upon  a  dismissal  of  the  action, 
on  the  ground  that  plaintiff  has  not  served  the  summons  within 
three  years,  or  prosecuted  the  action  with  diligence.  (Cooper  t. 
Gordon,  296.) 

2.  Time  for  Appearance — ^Waiver  op  Statute — Construction  of 
Code. — ^A  defendant  may  waive  the  provisions  of  section  406  and 
of  subdivision  7  of  section  581  of  the  Code  of  Civil  Procedure,  in  re- 
gard to  the  time  for  his  appearance,  which  are  intended  to  relieve 
defendants  from  the  assertion  of  stale  demands  and  not  to  preclude 
a  subsequent  appearance  without  objection,  or  by  consent  of  par- 
ties.    (Id.) 

3.  Use  of  Stipulations. — ^Though  stipulations  do  not  bind  the  parties 

until  filed,  yet,  when  filed,  they  do  bind  the  parties,  and  may  then 
be  used  to  show  that  a  party  has  violated  his  stipulation,  and  as  a 
basis  of  relief  to  the  person  who  has  been  injured  by  trusting  to 
it     (Id.) 

4.  Dismissal  for  Want  of  Prosecution — ^Vacation  of  Judgment 
BY  Assignee — ^Pboof  of  Stipulations. — ^An  action  is  properly  dis- 
missed for  want  of  prosecution  where  no  service  of  summons  ap- 
pears, and  nothing  has  been  done  in  the  action  for  nearly  thirteen 
years;  but  the  judgment  of  dismissal  is  properly  vacated  upon  mo- 
tion of  an  assignee  of  the  cause  of  action,  upon  showing  that  on 
the  day  after  the  commencement  of  the  action  the  plaintiff  and  de- 
fendant had  stipulated  that  judgment  might  be  entered  at  any 
time,  that  the  defendant  had  stipulated  likewise  with  a  former  as- 
signee of  the  cause  of  action  two  years  thereafter,  and  also  with 
the  moving  party  as  a  subsequent  assignee,  ten  years  after  the  suit 
was  brought,  the  last  stipulation  specifying  a  less  rate  of  interest. 
(Id.) 

6.  Proof  to  Warrant  Judgment. — Where  the  genuineness  of  the  sig- 
natures to  the  stipulations  was  admitted  merely  for  the  purpose  of 
the  motion  to  vacate  the  judgment  of  dismissal,  the  court  should 
require  proof  of  such  genuineness,  and  of  the  amount  for  which  the 
plaintiff  is  entitled  to  judgment,  before  entering  the  judgment  un- 
der the  stipulations.  (Id.) 

6.  Trial— Failure  of  Plaintiff  to  Appear — Counterclaim — Dis- 
missal— Judgment  upon  Merits. — ^Upon  issue  joined  in  an  action 
tion  to  recover  money,  where  the  defendant  has  set  up  a  counter- 
claim, plaintiff  is  not  entitled  to  a  dismissal  of  the  action,  under 
section  581  of  the  Code  of  Civil  Procedure,  without  the  consent  of 
the  defendant;  and,  upon  failure  of  the  .plaintiff  to  appear  at  the 
trial,  the  defendant  is  not  bound  to  take  a    dismissal  of  the   ac- 
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tion,  though  he  might  do  so,  but  he  has  the  right,  under  section 
681  of  that  Code,  to  proceed  with  the  case,  in  the  absence  of  the 
plaintiff,  unless  the  court  for  good  cause  otherwise  directs,  and  to 
have  a  judgment  entered  upon  the  merits  finally  disposing  of  the 
case;  and  it  ia  not  error  for  the  court  to  grant  such  judgment. 
(Clime  V.  Quitzow,  213.) 

7.  Condemning  Lands  roR  Highway — General  and  Special  Findings 
— Reference  to  Pleadings — Certainty. — In  an  action  to  condemn 
lands  for  a  public  liighway,  a  general  finding  'That  all  the  facts 
alleged  in  the  complaint  are  true,  except  as  to  those  hereinafter  spec- 
ified," and  special  findings  following,  which  are  inconsistent  with 
certain  allegations  of  the  complaint  as  to  all  of  the  property  sought 
to  be  condemned,  and  which  specifically  set  forth  the  ownership 
acreage,  value,  damages,  and  benefits  to  the  tracts  belonging  to 
the  defendants,  about  which  any  issue  was  presented,  and  which 
covered  the  entire  lands  in  controversy,  are  not  uncertain  or  ob- 
scure, and  necessarily  exclude  the  idea  of  any  ownership  in  a  ficti- 
tious defendant  named  in  the  complaint,  with  respect  to  which  no 
issue  was  joined.     (Alameda  County  v.  Crocker,  101.) 

8.  Defendants  Sued  by  Fictitious  Names — ^Amendment  to  Com- 
plaint— Judgment  upon  Appeal. — Where  defendants  sued  by  fic- 
titious names,  were  served,  and  appeared  and  answered  by  their 
true  names,  the  complaint  must  be  amended  to  insert  their  true 
names,  but  where  such  amendment  was  not  made,  and  the  specific 
rights  in  the  land  condemned  of  all  persons  sued  by  fictitious  names 
were  in  fact  determined,  the  absence  of  the  amendment  is  not 
ground  for  ordering  a  new  trial ;  but  the  judgment  upon  appeal  will 
direct  the  lower  court  to  amend  the  complaint  aa  of  date  prior  to 
the  judgment,  in  order  to  support  the  judgment     (Id.) 

9.  Premature  Judgment  as  to  One  Defendant — Final  Judgment — 

Vacation — Presumption  l^pon  Appeal. — ^Where  the  court  improp- 
erly entered  a  premature  judgment  condemning  the  interest  of  one 
defendant  not  appearing,    before    other    defendants    had    appeared 
and  answered,  and  properly  included  the  interest  of  that  defendant 
in  the  final  judgment  of  condemnation  of  the  interests  of  all  de- 
fendants, it  will  be  presumed,  upon  appeal  of  another  defendant, 
that  the  court  made  an  order  vacating  the  premature  judgment,  and 
such  judgment  must  be  deemed  harmless  as  to  the  appellant.     (Id.) 
See  Appeal;    Costs;    Evidence;    Findings;   Insolvency;    Instruc- 
tions; Judgment;  Jury  and  Jurors;  New  Trial;  Place  of  Trial; 
Pleadings;  Summona. 


PROBATE  LAW.    See  Estates  of  Deceased  Persons. 
PROMISSORY  NOTE.     See  Negotiable  Instruments;  Payments. 
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PUBLIC  LANDS. 
L  OoKTEST  BsTWsasN  Clajuajftb — JuRiSDionoN  or  Lahd  Dbpabtment. 

— ^The  land  department  has  exclusive  jurisdiction  to  determine  all 
facts,  and  all  inferences  of  fact>  arising  upon  a  contest  between 
claimants  of  the  public  lands;  and  it  is  only  where  it  is  manifest 
that  the  land  department  decided  the  case  upon  an  erroneous  prop- 
osition of  law,  that  its  decision  is  reviewable  by  the  courts.  (Wor- 
mouth  V.  Gardner^  816.) 

2.  HoiffESTEAD  Claim — Claih  ukdbb  Act  to  Quivr  Land  Tttlbs — 
CoNCLVSiVB  FiNDiNOS  OF  Fact. — ^Upon  a  contest  in  the  land  de- 
partment of  the  United  States  between  a  homestead  claimant  and 
a  claimant  under  the  act  of  July  23,  1866^  to  quiet  land  titles  in 
California,  claiming  by  virtue  of  a  deed  from  the  heirs  of  a  Mex- 
ican grantee  of  lands  excluded  from  the  grant  by  the  survey  and 
patent,  where  there  is  nothing  in  the  proceedings  of  the  land  de- 
partment to  show  that  its  decision  was  founded  upon  an  erroneoua 
view  of  the  law,  its  findings  of  fact  in  favor  of  the  homestead  claim- 
ant, to  whom  the  patent  was  issued,  and  against  the  other  claim- 
ants, that  the  land  In  controversy  was  never  included  within  tho 
boundaries  of  the  Mexican  grant,  and  was  never  so  regarded,  and 
that  the  grantee  of  the  heirs,  at  the  time  of  the  deed  to  him,  knew, 
or  had  reason  to  believe,  that  it  was  not  so  included,  and  that  he  was 
not  a  bona  fide  purchaser  thereof,  within  the.  meaning  of  that  act, 
are  conclusive,  and  cannot  be  reviewed  by  the  court.     (Id.) 

3.  Patknt  undkb  Mexioak  GsAiny-BoxTiroABiis. — ^The  United  States 
patent  to  the  heirs  of  a  Mexican  grantee  is  finally  determinative 
of  the  boundaries  of  the  grant.    (Id.) 

See  Boundaries. 

PUBLIC  OFFICERS.    See  Office  and  Officers, 

QUIETING  TITLE. 

AonoN  TO  QuiXT  Titlb— Possession — ^Immaterial  FiNDnra. — ^Posses- 
sion is  not  essential  to  the  maintenance  of  an  action  by  the 
owner  of  the  land  to  quiet  his  title  thereto;  and  a  finding  upon 
that  question  is  immaterial,  and  it  is  immaterial  whether  it  is 
supported  by  the  evidence.  (Casey  v.  Leggett,  664.) 
See  Boundaries,  1 ;  Estates  of  Deceased  Persons^  26;  Guaranty, 
3;  Pleadings,  9;  Surv^,  1. 

QUO  WARRANTO.    See  Elections,  ff. 

RAILROADS.    See  Corporations,  1,  8. 

RAPE.    See  Criminal  Law,  30,  31. 

RECEIVER.    See  Estates  of  Deceased  Persons,  26L 

REDEMPTION.    See  Injunction,  1,  4. 
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RESTRAINT  ON  ALIENATION.    See  Trust  Deed,  1. 

ROAD  COMMISSIONERS.    See  Office  and  Officers,  4. 

ROBBERY.    See  Office  and  Officers,  11-13. 

SAN  FRANCISCO.    See  Van  Ness  Ordinance. 

SCHOOL  LANDS.    See  State  Lands. 

SCHOOLS.    See  Municipal  Corporations,  3,  4 ;  Orphan  Asylum. 

SLANDER.    See  New  Trial,  25,  26. 

SPECIFIC  PERFORMANCE.    See  Judgment,  2. 

STATE  LANDS. 

1.  ScHooi.  Lands  of  Stats— Oonolusiveness  op  Patkwt — Chabacteb 
OF  Land — Collateral  Attack  bt  Mining  Claimants. — ^Where 
public  land  of  the  United  States  was  surveyed  and  sectionised,  and 
designated  upon  the  survey  as  agricultural  land,  and  was  there- 
after certified  as  such  by  the  land  department  of  the  United  States, 
and  listed  as  such  to  the  state  for  school  purposes,  under  the 
grant  of  1853,  and  was  subsequently  patented  by  the  state  as 
agricultural  land,  the  investigation  as  to  the  character  of  the  land 
is  concluded,  as  against  a  collateral  attack;  and  no  persons 
subsequently  intruding  upon  the  patented  land,  for  the  purpose  of 
mining,  can  assail  the  state  patent  by  proof  that  the  land  was  min- 
eral at  the  time  of  the  grant  to  the  state,  and  was  reserved  as 
such  from  the  grant.  (Saunders  t.  La  Purisima  Gold  Mining  Com- 
pany, 169.) 

2.  Grant  of  School  Lands  to  Statb— Absence  of  Known  Minerals. 
— ^The  grant  by  Congress  to  this  state  of  the  sixteenth  and  thirty- 
sixth  sections,  by  the  act  of  1863,  was  a  grant  in  presenii,  and  if 
at  that  time  there  were  no  known  minerals,  or  other  exceptions 
noted  in  the  grant,  those  sections  then  became  the  land  of  the 
sUte.     (Id.) 

3.  Adjudication  as  to  Chabaoikb  of  Lands — Case  Overruled. — 
The  decisions  of  the  land  department  of  the  United  States  as  to 
the  nonmineral  character  of  a  school  section,  and  as  to  the  ab- 
sence of  any  exceptions  or  limitations  contained  in  the  act  of 
1853,  and  the  subsequent  patent  of  the  state  therefor,  are  con- 
clusive adjudications  as  to  the  character  and  condition  of  the  land, 
as  against  all  third  parties  subsequently  entering  upon  the  land. 
Hermocilla  v.  Huhhelt,  89  Cal.  6,  overruled,  on  this  point     (Id.) 

STATUTES. 

Statutory  Construcwon.^A  statute  relied  upon  as  conferring  rights 

to  a  governmental  gratuity  is  to  be  strictly  construed.     (City  and 

County  of  San  Francisco  y.  Sharp,  534.) 

See  Municipal  Corporations,  1,  2;  Office  and  Officers,  1-7. 
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STATUTES  OF  LIMITATIONS.  See  Community  Property,  1-3;  Cor- 
porations, 13,  14,  18,  19;  Estates  of  Deceased  Persons,  15,  21, 
22  Mechanic's  Lien,  7;  Payments,  1,  2;  Pleadings,  2. 

stipulations.    See  Practice,  1-6. 

STOCK  AND  STOCKHOLDERS.    See  Corporations. 

STREET  ASSESSMENT. 

1.  Street  Assessment — Judgment  or  Fobeclobubb — Collateral  At- 
tack— ^Action  to  Quiet  Title. — ^A  judgment  foreclosing  the  lien 
of  an  alleged  street  assessment  upon  certain  lands  rendered  in  an 
action  in  which  the  owners  were  made  defendants,  and  were  per- 
sonally served,  and  appeared  and  contested  the  assessment,  and 
failed  to  appeal  from  the  judgment,  is  conclusive  of  the  validity  of 
the  assessment,  and  cannot  be  collaterally  attacked  on  account  of 
invalidity  of  the  assessment  in  a  subsequent  action  by  one  claiming 
title  under  the  sheriffs  deed,  to  quiet  his  title  against  subsequent 
grantees  of  the  defendants  in  the  foreclosure  suit.  (Wood  v.  Jor- 
dan, 261.) 

2.  Street  Work  in  San  Francisco — ^Lands  or  City— Private  Con- 
tract Not  Authorized. — ^The  city  of  San  Francisco  has  no  power 
either  under  the  consolidation  act  and  amendments  thereto,  or  un- 
der the  Vrooman  act,  to  make  a  private  contract,  without  com- 
petitive bidding,  for  street  work  in  front  of  the  lands  owned  by  it, 
the  cost  of  which  is  chargeable  against  and  payable  out  of  the 
funds  of  the  city.     (City  Improvement  Company  v.  Broderick,  139.) 

STREETS,  ROADS  AND  HIGHWAYS.  See  Dedication,  6-10;  Estates 
of  Deceased  Persons,  36,  39;  Survey. 

SUBROGATION. 

1.  Release  or  Prior  Mortgage  of  Wife's  Propertt— Unauthorized 

Second  Mortgage — ^Voluntary  Payment— Mistake  of  Law — 
SuRROGATiON. — ^A  stranger  to  a  prior  mortgage  of  the  wife's  prop- 
erty who  voluntarily  advanced  money  upon  an  unauthorized  sec- 
ond mortgage  thereupon  executed  by  the  husband  assuming  to  act 
under  a  power  of  attorney  from  the  wife,  which  did  not  authorize 
the  loan  or  the  mortgage,  and  who  voluntarily  caused  part  of  the 
money  advanced  to  be  paid  to  release  and  discharge  the  prior  mort- 
gage, for  his  own  supposed  security,  acting  under  a  mistake  of  law, 
with  knowledge  of  all  the  facts,  cannot,  upon  the  (declaring  of  the 
second  mortgage  invalid,  be  subrogated  to  the  rights  of  the  prior 
mortgagee  as  to  the  money  so  voluntarily  paid.  (Brown  v.  Rouse, 
645.) 

2.  Subrogation  not  Allowed  in  Favor  of  Volunteer. — Subreption 
will  not  be  decreed  in  favor  of  a  mere  volunteer  who,  without  any 
duty,  pays  the  debt  of  another.  It  will  not  arise  in  favor  of  a 
stranger;  but  only  in  favor  of  a  party  who  on  some  sort  of  com- 
pulsion discharges  a  demand  against  a  common  debtor.    (Id.) 

See  Negligence,  15;  Trust  Deed,  23. 
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SUMMONS. 

1.  Foreclosure  or  Mortgage — Servicb  of  Suhhons—False  Return 
— ^Vacation  of  Judgment — Improper  (Condition  as  to  Costs. — 
The  defendant  in  an  action  to  foreclose  a  mortgage,  who  was  not 
served  with  summons,  and  against  whom  a  false  return  of  service 
thereof  was  made,  has  an  absolute  right,  upon  application  within  six 
months  after  entry  of  the  judgment  of  foreclosure,  and  upon  proof 
of  the  facts,  to  have  the  judgment  vacated  for  want  of  jurisdiction, 
and  the  service  of  the  summons  quashed.  The  court  has  no  power 
to  impose  costs  as  a  condition  to  the  vacation  of  the  judgment;  as 
the  application  is  not  made  under  section  473  of  the  Code  of  Civil 
Procedure,  but  is  for  the  setting  aside  of  a  judgment  which  is  void 
for  want  of  jurisdiction.     (Waller  v.  Weston,  201.) 

want  of  jurisdiction.     (Waller  y.  Wetson,  201.) 

2.  Knowledge  of  Suit  Immaterial. — ^Actual  knowledge  by  the  defend- 

ant of  the  suit  against  him  is  immaterial,  and  cannot  be  the  equiv- 
alent of  legal  service  of  the  summons  upon  him,  or  require  him  to 
appear  in  the  action,  or  warrant  the  court  in  entering  judgment 
against  him  for  failure  to  appear.     (Id.) 

SURETIES.    See  Estates  of  Deceased  Persons,  10,  11. 

SURVEY. 

1.  Action  to  Quiet  Title — Boundary  of  Street — Cross-Complaint  of 
City — ^Uncertainty. — In  an  action  against  a  city  to  quiet  title  to 
a  lot  of  land  involving  the  boundary  of  a  street,  a  cross-complaint 
by  the  city  against  the  plaintiff  and  other  defendants  brought  in  as 
parties  to  quiet  the  title  of  the  city  to  the  street,  which  is  alleged 
to  have  been  encroached  upon  by  their  improvements,  but  which 
does  not  locate  the  boundaries  of  the  street,  nor  show  to  what  ex- 
tent their  improvements  have  encroached  upon  it,  is  demurrable  for 
uncertainty  in  those  particulars.  (Hellman  v.  City  of  Los  Angeles, 
383.) 

2.  Evidence — ^Location  of  Boundary — ^Loss  of  Monuments — Con- 
formity OF  Street  Improvements  to  Lot  Improvements. — Where 
it  appeared  in  evidence  that  all  of  the  monuments  of  the  official  sur- 
vey of  a  street  were  lost,  and  the  question  of  fact  upon  which  the 
rights  of  appellants  depended  related  to  the  location  of  the  south 
boundary  of  the  street,  evidence  that  all  of  the  improvements  on  such 
boundary  conformed  to  the  line  of  appellant's  improvements  on  a 
comer  lot  derived  by  deed  from  the  city,  and  which  had  occupied 
that  line  for  twenty-five  years,  and  that  during  that  period  the 
sidewalk  and  street  improvements  were  all  made  to  conform  to  that 
line,  is  competent  evidence  to  show  the  location  of  such  boundary. 
(Id.) 

3.  Incompetent  Evidence    of    Engineers — Inaccurate    Survey. — 

Where  it  appears  that  the  official  survey  of  the  street  in  controversy 
was  inaccurate,  and  there  was  no  proof  as  to  the  lines  originally  es- 
tablished by  it,  other  than  the  line  of  improvements  of  the  lots  and 
CXXV.     Cal.— 60  ^  . 
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■idewaDcB  thereupon,  the  evidence  and  maps  of  engineers  not  based 
upon  the  official  surv^,  but  upon  the  assumed  correctness  of  the  line 
of  improvements  of  another  street^  and  upon  the  supposition  of  a 
uniform  width  of  the  street^  and  inyolving  the  alteration  of  the 
length  of  lots  shown  by  the  official  map,  and  constituting  mere  guess- 
work as  to  the  location  of  the  lines  of  the  official  survey  of  the 
street  in  question,  is  inoompetent  and  inadmissible.  (Id.) 
4.  Ikaooubact  or  Eahlt  Suhvktb — Gommon  KifowLBDOB— judicial 
KoncB. — ^The  inaccuracy  of  the  early  surveys  in  this  and  other 
states  is  a  matter  of  common  knowledge  of  which  the  courts  may 
take  judicial  notice.     (Id.) 

TAXATION.    See  Counties;  Municipal  Corporations,  9-13. 

TAX  COLLECTOR.    See  Office  and  Officers,  8-10. 

TENANTS  IN  COMMON.    6ee  Adverse  Possession;   Estates  of  De- 
ceased Persons,  21 ;  Homestead,  2. 

TENDER. 

1.  Tesdee  Pendinq  Appeal  vbom  Judgment — Stofpaob  or  Interest. — 

A  tender  by  the  defendant,  to  the  plaintiff,  pending  an  appeal  by 
the  plaintiff  from  a  judgment  in  his  favor,  of  the  full  amount  of 
the  judgment,  with  all  costs,  and  interest  to  the  date  of  the  tender, 
if  refused,  stops  interest  from  the  date  of  the  tender.  (Ferrea  v. 
Tubbs,  687.) 

2.  Tendeb  to  Client  Pendino  Suit— Axjthoritt  or  Attorney.— A 
tender  pending  suit  is  properly  made  to  the  opposite  party  person- 
ally, and  need  not  be  made  to  his  attorney,  whose  authority  to 
control  the  suit  does  not  preclude  such  tender.  It  primarily  rests 
with  the  client,  and  not  with  his  attorney,  to  decide  whether  or 
not  the  amount  tendered  shall  be  accepted  in  full  satisfaction  of 
his  claim  for  money  due.     (Id.) 

3.  Refusal  or  Tender— Release  or  Interest. — ^The  refusal  by  a 
plaintiff  pending  his  appeal  from  a  judgment  of  a  valid  tender  made 
to  him  by  the  defendant,  operates  as  a  release  by  the  plaintiff  as 
judgment  creditor  of  all  interest  which  would  otherwise  have  ac- 
crued thereon  after  the  date  of  the  tender.     (Id.) 

4.  Conditional  Tender — Demand  roB  Receipt. — In  this  state,  under 
section  1400  of  the  Civil  C^ode,  a  debtor  has  a  right  to  demand  a 
written  receipt  from  his  creditor  of  any  property  delivered  in  per- 
formance of  his  obligation;  and  a  valid  tender  of  a  sufficient  amount 
may  be  properly  conditioned  upon  a  written  receipt  for  the  money 
tendered  as  payment  in  full  of  a  judgment  with  interest  and  costs. 
(Id.) 

6.  Deposit  or  Monet  Tendered. — ^The  money  tendered  need  not  be 
deposited  in  court,  when  it  is  not  sought  to  extinguish  the  obliga- 
tion, but  merely  to  stop  the  running  of  interest.     Qd.) 
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TENDER  (Continued). 

6.  IHTBBBST  uroir  JiXDOMSirr— Stat  of  Exscunoir.— The  stay  of  execu- 
tion upon  a  judgment  for  the  plaintiff  pending  an  appeal  there- 
from by  the  plaintiff  does  not  operate  to  suspend  the  running  of  in- 
terest^  or  preclude  a  tender  by  the  defendant  for  the  purpose  of 
stopping  interest  thereon.     (Id.) 

7.  Application  to  Supbxio:  Court — Jubisdiotion. — ^The  respondent 
was  not  bound  to  make  any  application  to  the  supreme  court  pend- 
ing the  appeal  by  the  plaintiff  for  leave  to  make  the  tender.  The 
supreme  court  took  the  case  as  made  up  in  the  trial  court,  and  had 
no  jurisdiction  to  examine  into  the  merits  of  the  tender.     (Id.) 

8.  JRehittitub — ^Payment  of  Monet  Tendebei>— Dutt  of  Superior 
Court. — ^Upon  the  going  down  of  the  remittitur,  the  defendant  had 
the  right  to  bring  the  money  tendered  into  court,  and  it  then  be- 
came the  duty  of  the  superior  court  to  inquire  into  the  effect  of 
the  tender,  and  to  determine  the  amount  required  to  satisfy  the 
judgment.     (Id.) 

8e6  Vendor  and  Vendee,  6. 

TTIUKSHER'S  lien,    see  Mechanic's  Lien,  7. 
TREASURER.    See  Office  and  Officers,  10-13. 

TRUST  DEED. 

1.  Validitt  of  Trust  Deed— Restraint  upon  Alienation.— A  trust 
deed  to  secure  indebtedness  payable  at  a  fixed  future  date  does  not 
create  a  trust  in  violation  of  the  statute  against  perpetuities,  or 
forbidding  restraint  upon  alienation  beyond  the  possibility  of  lives 
in  being.     (Staacke  v.  Bell,  309.) 

2.  PaTMENT    RT    PURCHASERn-RELEASE — UNKNOWN   JUDGMENT   LlEN — 

Prior  Sscuritt — Subrogation. — ^A  purchaser  from  the  grantor  of 
a  trust  deed,  who  has  paid  off  the  note  secured  thereby,  and  re- 
ceived a  release,  without  actual  knowledge  of  the  existence  of  a 
subsequent  judgment  lien  upon  the  premises,  is  entitled  in  equity  to 
be  treated  as  the  assignee  of  the  note  secured  by  the  trust  deed. 
and  to  be  subrogated  to  the  prior  security,  and  to  have  it  revived 
and  enforced  as  against  the  holder  of  the  junior  lien  of  the  judg 
ment,  whose  rights  cannot  be  prejudiced  thereby,  but  will  be  in  the 
same  condition  as  if  the  trust  deed  were  originally  enforced.  (Dar 
rough  V.  Herbert  Kraft  Company  Bank,  272.) 

3.  Constructive  Notice— Docketing  of  Judgment. — ^The  constructive 
notice  inferred  from  the  docketing  of  the  judgment  does  not  estop 
the  purchaser,  or  affect  his  right  to  be  subrogated  to  the  prior  se- 
curity  which  was  paid  off  in  actual  ignorance  of  the  existence  of  the 
junior  lien  of  the  judgment.     (Id.) 

TRUST.    See  Community  Property,  1,  4;  Gift,  1;  Guardian  and  Ward. 
1 ;  Pleadings,  3,  4. 
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VAN  NESS  ORDINANCE, 

1.  Saw  Francibco  '^Hospital  Lot^ — ^DEDicAtioN  to  Public  Use— Ob- 

IQIHAL   POBSESSOB  NOT  ENTITLED  TO  Ck>lCFEN8ATI0N. — One  claiming 

under  an  original  poBsesaor  of  pueblo  land  which  was  more  than 
one-twentieth  part  of  the  lot  designated  on  the  Van  Ness  map  as  a 
"hospital  lot/'  and  which  was  dedicated  to  public  use  under  the 
ordinances  ratified  by  the  act  of  March  11,  1858,  and  the  confirma- 
tory act  of  Congress  of  July  1, 1804,  has  no  title  or  estate  in  the  lot 
which  could  be  asserted  against  the  United  States,  the  state  or  the 
city,  and  is  not  entitled  under  section  6  of  the  Van  Ness  ordinance 
to  any  compensation  as  a  condition  precedent  to  the  quieting  of  the 
title  of  the  city  to  such  ''hospital  lot."  (San  Francisco  v.  Sharp, 
634.) 

2.  Terms  of  Ordinance  No.  822  Superseded  bt  Rathtgation  of  Van 

Ness  Map, — ^The  terms  of  section  6  of  the  Van  Ness  ordinance  were 
superseded  so  far  as  inconsistent  with  the  Van  Ness  map  showing 
the  reservation  of  lots,  blocks,  and  squares  for  public  use,  and  with 
the  order  adopting  said  map,  and  the  legislative  ratification  thereof, 
which  operated  immediately  to  dedicate  the  lots  to  public  use.  (Id.) 

VENDOR  AND  VENDEE. 

1.  Vendor  and  Purchaser — Contract  of  Saib — Interest  in  Profits 
OF  Resale — Purchase  of  Vendee's  Interest — Consideration. — 
Under  a  purchase  by  the  vendor  and  a  third  person  of  the  interest 
of  the  vendee  in  a  contract  for  the  sale  of  laud,  upon  which  five 
thousand  dollars  had  been  paid  by  the  vendee  and  which  provided 
for  an  interest  in  the  profits  of  the  resale  of  the  land  by  the  vendor, 
out  of  which  the  remainder  of  the  purchase  money  was  to  be  paid, 
for  which  interest  of  the  vendee,  the  purchasers  paid  five  thousand 
dollars,  subject  to  reimbursement  out  of  the  profits  of  the  original 
five  thousand  dollars  paid  by  the  vendee,  and  agreement  by  the  pur- 
chasers that  whatever  part  of  such  original  payment  should  not  be 
repaid  to  the  vendee  out  of  the  profits  by  a  fixed  date,  should  be  paid 
by  the  purchasers  to  him,  constitutes  part  of  the  consideration  for 
the  purchase  of  the  contract,  and  is  not  an  agreement  for  a  penalty 
or  liquidated  damages.  (French  v.  McCarthy,  508.) 

2.  Action  upon  Contract — Amendment  of  Complaint. — ^In  an  action 

upon  the  contract  to  make  good  the  unpaid  portion  of  the  original 
five  thousand  dollars  of  purchase  money  paid  by  the  vendor,  where 
the  terms  of  the  contract  are  set  forth  in  the  complaint,  and  issue 
has  been  joined  by  answer,  the  court  may  permit  an  amendment  of 
the  complaint  to  correct  an  inconsistency  between  the  prayer  of  the 
complaint  and  the  facts  stated  therein.     (Id.) 

3.  Failure  to  Make  Amendment  Allowed — Correction  of  Record. — 

The  failure  to  make  the  amendment  allowed  formally  upon  the 
record,  does  not  necessitate  a  reversal  of  the  judgment,  but  the 
record  will  be  ordered  to  be  corrected  to  conform  with  the  order 
permitting  the  amendment     (Id.)  r^  t 

Digitized  by  VjOOQIC 


Vendor  and  Vendee.  789 

VENDOR  and  vendee  (Continued). 

4.  AOBEEHENT  TO  SUBSTITUTE  StOOK   FOR   LAND — PAYMENT — ^PLEDGE — 

FiNDmo  AS  TO  Value  Immatrbial. — W  here  there  was  a  supple- 
mental agreement  that  the  land  should  be  conveyed  to  a  corpora- 
tion, and  that  the  stock  should  take  the  place  of  the  land,  under  an 
allegation  in  the  answer  that  plaintiff  had  accepted  stock  in  pay- 
ment of  his  obligations  under  the  agreement  and  under  the  claim  of 
plaintiff  that  the  stock  was  received  by  way  of  pledge  or  collateral 
security  for  the  contract  sued  upon,  there  is  no  issue  authorizing  a 
finding  as  to  the  value  of  the  stock.     (Id.) 

5.  Tendeb  of  Pjjsdoed  Stock — Retention  until     Satisfaction     of 

JuDGMKNT. — In  an  action  upon  a  contract  to  pay  a  sum  of  money, 
stock  held  by  way  of  pledge  or  collateral  security  for  the  obligation, 
need  not  be  tendered  by  the  plaintiff,  but  may  be  retained  by  him 
until  satisfaction  of  the  judgment  in  his  favor ;  and  it  is  not  neces- 
sary that  the  judgment  shall  provide  that  the  stock  shall  be  sur- 
rendered, upon  such  satisfaction.     (Id.) 

0.  Contract  of  Sai.e — ^Title  under  Foreclosure — Payment  by  Mobt- 
OAGOB — Ck)NDiTiONAL  Pbovisions — CONSTRUCTION. — A  Contract  pro- 
viding that  a  mortgage,  upon  payment  of  two  thousand  dollars  by 
one  of  two  mortgagors,  would  bid  in  the  mortgaged  premises  under 
foreclosure,  for  the  full  amount  of  the  mortgage  debt  of  four  thou- 
sand dollars,  interest,  costs  and  expenses,  and  if  there  was  no  re- 
demption, would,  upoii  payment  within  six  months  of  the  residue 
of  the  bid,  with  interest,  after  deducting  the  payment  made,  assign 
the  certificate  of  sale  to  such  mortgagor,  or  would,  within  thirty 
days  after  obtaining  a  deed,  convey  the  property  to  him,  upon  pay- 
ment of  the  full  amount  of  the  original  bid,  with  interest,  taxes,  et 
cetera,  crediting  thereon  a  first  mortgage  to  be  executed  for  four 
thousand  dollars,  upon  terms  and  conditions  specified,  time  being  of 
the  essence  of  the  contract,  and  that,  in  case  of  redemption  by  a 
third  party,  the  contract  should  end,  and  the  two  thousand  dollars 
should  be  repaid — is  not  to  be  construed  as  an  ordinary,  simple  con- 
tract for  the  sale  of  land,  with  a  payment  of  two  thousand  dollars 
made  thereon,  as  part  of  the  purchase  price.     (Swain  v.  Jacks,  216.) 

7.  Consideration  for  Payment — Condition  of  Recovery  Back. — The 
relieving  of  the  mortgagor,  under  such  contract,  from  any  deficiency 
judgment,  was  a  consideration  for  the  payment  of  the  two  thousand 
dollars;  and  if  the  contract  is  not  rescinded,  the  money  paid  cannot 
bo  recovered  back  upon  any  other  condition  than  that  of  the  re- 
demption by  a  third  party  specified  in  the  contract.     (Id.) 

8.  Offer  of  Pebfobmancb  by  Pubchaseb — Absence  of  Vendob  fbom 

State — Excuse. — ^Under  a  contract  of  sale,  where  there  was  no 
tender  or  offer  of  performance  by  the  purchaser  at  any  time,  the 
fact  that  the  vendor  was  absent  from  tlie  state,  wlien  performance 
by  the  purchaser  was  required,  cannot  excuse  or  render  impossible 
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VENDOR  AND  VENDEE  (Continued). 

an  offer  of  perf ormanoe,  which  might  be  made,  in  such  case,  under  the 
terms  of  section  1480  of  the  Ciyil  Ck)de.     (Id.) 

9.  Effdbtb  of  Pubchaseb  to  CoBBESFOin) — ^Bescission — ^Rboovkby  of 
Payment. — ^Mere  ineffectual  efforts  of  the  purchaser,  by  correspond- 
ence and  inquiry,  to  communicate  ¥rith  the  absent  vendor,  and  to 
seek  performance  of  the  contract  from  the  vendor,  does  not  render 
the  failure  of  the  vendor  to  comply  with  the  contract  within  the 
time  limited,  an  election  to  rescind  the  agreement  on  his  part,  or 
authorize  the  recovery  back  of  the  money  paid  under  the  terms  of 
the  contract  by  the  purchaser.     (Id.) 

10.  Use  AivD  Occupation — Sale  under  Fobeclosubb— Rescinded  Con- 
tract.— ^An  agreement  between  a  mortgagee  and  the  son  of  a  mortr 
gagor  who  was  living  on  the  mortgaged  premises  with  his  father, 
that  the  mortgagor  would  obtain  title  under  foreclosure,  and  convey 
it  to  the  son,  on  certain  terms  specified,  which  was  mutually  re- 
scinded after  the  son  had  made  a  small  payment  thereon,  does  not 
relieve  him  from  liability  to  the  mortgagor  for  use  and  occupation 
after  such  rescission,  and  after  purchase  by  the  mortgagor  at  the 
sale  under  the  foreclosure;  and  a  judgment  for  the  value  thereof, 
less  the  payment  made  under  the  agreement,  will  be  affirmed. 
(Lynch  v.  Pearson,  21.) 

11.  Contract  of  Sale— Possession  not  Taken  under  VENDOit— Ex- 
GEFnoN  TO  RuiE. — ^The  rule  that  one  who  enters  by  virtue  of  a  con* 
tract  of  sale  of  the  premises  is  not  thereafter  liable  to  an  action  for 
use  and  occupation,  has  no  application  where  possession  was  not 
taken  under  the  contract,  and  the  vendor  had  no  power  to  put  the 
purchaser  in  possession,  but  the  contract  of  sale  was  made  by  a 
mortgagee  to  sell  the  title  to  be  acquired  under  foreclosure  to  a 
party  already  in  possession,  and  was  rescinded  before  such  title 
was  acquired.     (Id.) 

VENDOR'S  LIEN. 

1.  Vendor's  Lien — Code  Provisions — ^Equttt  Rule.— The  provisions 

of  sections  3046,  3047,  and  3048,  of  the  Civil  Code,  are  intended  to 
make  more  clear  and  definite  the  equity  rule  as  to  vendor's  liens,  by 
which  a  vendor  who  has  made  a  deed  of  grant  to  the  purchaser  has 
an  equitable  lien  upon  the  granted  premises  for  the  amount  of  the 
unpaid  purchase  money,  if  it  is  unsecured  otherwise  than  by  the 
personal  obligation  of  the  buyer.     (Selna  v.  Selna,  367.) 

2.  Foundation  and  Origin  of  Doctrine. — ^The  foundation  of  the  doc- 
trine as  to  the  lien  of  a  vendor  is  in  the  general  principles  of  equity 
and  moral  justice,  that  a  person  who  has  acquired  the  estate  of  an- 
other, ought  not  in  conscience,  as  between  them,  to  be  allowed  to 
keep  it  and  not  pay  the  full  consideration  money;  and  the  origin 
of  the  doctrine  appears  to  be  the  principles  of  the  Roman  law,  im- 
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VENDOR'S  LIEN  (Continued). 

ported  into  the  equity  jurisprudence  of  England.     (Id.) 

3.  Rights  and  Liabilities  or  Personal  Representatives. — ^The  lien 

of  a  vendor  is  not  extinguished  by  his  death,  nor  by  the  death  of 
the  grantee.  It  passes  to  the  personal  representatives  of  the  de- 
ceased vendor,  and  may  be  enforced  against  the  estate  of  the  de- 
ceased grantee,  or  those  into  whose  hands  it  may  come.     (Id.) 

4.  Waiver  or  Lien — ^Intention — ^Ineqxjitt. — ^In  order  to  constitute  a 
waiver  of  the  lien  of  the  vendor,  his  intention  must  be  evinced,  ex- 
pressly or  impliedly,  to  dispense  with  the  lien;  or  he  must  so  place 
his  rights  in  relation  to  the  land  sold  as  to  make  it  inequitable  to 
sustain  the  right  thereto.     (Id.) 

5.  Burden  or  PROor  as  to  Waiver— Presumption.— The  burden  of 
proof  is  upon  the  purchaser  to  estal>li8h  that  in  the  particular  case 
the  lien  has  been  intentionally  displaced  or  waived;  and  if,  under 
all  the  circumstances,  it  remains  in  doubt  whether  the  lien  has  been 
waived,  it  will  not  be  presumed  to  have  been  waived,  but  will  be 
sustained  and  enforced.     (Id.) 

6.  Presentation  or  Claim  against  Estate — Omission  to  State  Claim 

or  Lien. — ^There  is  no  statutory  provision  requiring  that  a  claim 
presented  by  the  vendor  against  the  estate  of  the  deceased  grantee 
for  the  amount  of  the  unpaid  purchase  money,  shall  state  that 
the  vendor  claims  a  lien  against  the  granted  premises  for  the  amount 
of  such  claim;  and  though  it  is  better  that  such  statement  should 
be  made,  yet  the  omission  to  make  it  does  not  constitute  a  waiver 
of  the  lien,  or  make  it  inequitable  to  enforce  it.     (Id.) 

7.  Allowance  of  Claim — Quaufied  Judgment — ^Lien  not  Created. — 
The  allowance  of  a  claim  against  the  estate  of  a  deceased  person 
is  only  a  qualified  judgment,  and  does  not  create  any  lien  upon  the 
real  or  personal  estate  of  the  decedent,  which  can  waive  a  vendor's 
lien.  It  only  maintains  the  same  general  rights  which  the  vendor 
had  before  the  death  of  his  grantee,  to  look  not  only  to  the  land  of  the 
grantee,  but  to  the  property  owned  by  him,  to  determine  the  col- 
lectibility of  the  note.     (Id.) 

8.  Etfeot  or  Judgment  at  Law. — ^It  seems  that  the  recovery  of  a 
judgment  at  law  for  the  unpaid  purchase  money,  so  far  as  not  en- 
forced by  execution,  does  not  preclude  the  vendor  from  enforcing 
his  equitable  lien  against  the  granted  land,  for  the  unpaid  portion 
of  the  purehase  money.     (Id.) 


VENUE.    See  Place  of  Trial 

WAREHOUSEMAN. 

1.  Warehouse — Sale  or  Stored  Goods  por  Charges — Actual  Notice 
TO  Owner  Essential. — ^Under  the  statutes  of  this  state,  a  sale 
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WAREHOUSEMAN   (Continued). 

of  goods  stored  in  a  i^arehouse,  to  satisfy  the  lien  of  the  warehouse- 
man for  unpaid  storage  charges,  if  the  goods  are  other  than  perish- 
able property,  baggage  or  luggage,  can  only  be  made  at  auction  after 
such  actual  notice  to  the  owner  of  the  time  and  place  of  sale,  and 
notice  to  the  public  usual  at  the  place  of  sale,  as  is  required  in  the 
case  of  the  sale  of  pledged  property,  or  upon  foreclosure  of  the  right 
of  redemption  by  a  judicial  sale  under  the  direction  of  a  competent 
court.    (Stewart  v.  Naud,  696.) 

2.  Salb  or  Household  Goods — Contkbsion.— Upon  the  sale  of  stored 

household  goods  by  a  warehouseman  to  pay  storage  charges  there- 
on, without  actual  notice  to  the  owner,  the  warehouseman  is  liable 
to  the  owner  for  conversion  of  the  goods.  (Id.) 

3.  NeOUGENCE  of   WABEH0USEMA17 — ^IGNORANCE  OF  OwIVER'S  AdDBESS. 

— ^The  negligence  of  the  agent  in  charge  of  the  warehouse  in  not 
having  noted  the  address  of  the  owner  of  the  goods  on  the  ware- 
house books,  as  requested,  was  the  negligence  of  the  warehouse- 
man; and  the  resulting  ignorance  of  hb  address  cannot  excuse  the 
want  of  actual  notice  to  him  of  the  time  and  place  of  sale.  (Id.) 

WATER  AND  WATER  RIGHTS. 

1.  Water  Rights — ^Division  of  Stream — Fvtwr  Deyelopvent  of 
Water — ^Ambiguous  Contract — Practical  Oohstruction. — Where 
the  owner  of  land  in  which  a  stream  arose  contracted  with  an  ad- 
joining owner  for  a  division  of  the  stream  so  as  to  give  to  the  latter, 
or  his  assigns,  the  right  to  the  flow  of  the  stream  two  days  in  each 
week  through  a  certain  ditch,  or  any  other  aqueduct  conducted  by 
the  former,  or  his  assigns,  across  the  land  of  the  latter,  for  which 
a  right  of  way  was  given  under  the  contract,  to  the  former  or  his 
assigns,  together  with  the  right  to  the  flow  of  the  remainder  of  the 
stream,  the  possibility  of  the  future  development  of  additional  water 
by  the  former,  or  his  assigns,  was  a  circumstance  surrounding  the 
parties,  and  the  contract  being  ambiguous  or  doubtful  in  relation 
to  water  thus  developed,  the  practical  construction  placed  upon  the 
contract  by  the  parties  in  relation  thereto  must  controL  (May- 
berry  y.  Alhambra  Addition  W^ater  Company,  444.) 

2.  Use  of  Developed  Water  Under  Terms  of  Contract — Oouvmo- 
XJI7G — Estoppel. — ^Where  the  owner  of  the  land  upon  which  the 
stream  arose  conducted  the  natural  water  and  that  artificially  de- 
veloped,  commingled  together,  in  an  aqueduct  constructed  across  the 
lands  of  the  adjoining  owner,  thereby  bringing  the  whole  flow  with* 
in  the  literal  terms  of  the  contract,  he  cannot  claim  that  the  flow 
of  the  developed  water  across  such  lands  was  without  right  and  not 
under  the  contract.  (Id.) 

8.  Aoqttibscencb  of  Parties— Right  to  Use  of  Flow.— Both  parties 
haying  acquiesced  in  the  right  to  flow  the  developed  water  across 
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tlia  ftdjoiniiig  lands  under  the  contract,  the  adjoining  owner  or  hia 
grantee  has  the  right  to  use  it  two  days  each  week,  as  part  of  the 
flow  of  the  stream,  so  long  as  it  is  so  conducted,  in  so  far  as  may 
he  reasonahly  necessary  for  the  irrigation  of  the  original  adjoining 
tnu!t   (Id.) 

4.  Wahtoh  DnrBBSioir  kot  Allowed.— The  adjoining  owner  cannot 
make  a  wanton  diversion  of  the  water,  to  the  injury  of  the  other 
party,  without  benefit  to  himself.    (Id.) 

5.  Right  to  Pkbiodio  Flow  of  STBKAM—MKASUBEiBnT.— Where  a 
party  has  a  contract  ri^t  to  the  periodic  flow  of  the  water  of  a 
stream  for  two  days  in  the  week,  he  is  entitled  to  the  entire  flow  of 
the  stream  for  the  time  specified  when  necessary  for  the  irrigation 
of  his  tract;  and  his  rights  in  the  stream  cannot  properly  be  meas- 
ured by  a  fixed  quantity  thereof  in  inches.  If  he  does  not  at  present 
need  or  use  all  the  flow  of  the  stream,  that  fact  does  not  authorise 
a  restriction  of  his  privileges  under  the  contract.  (Id.) 

fl.  AoQiTiESOENOB  IK  Mkasubsicknt.— The  temporary  acquiescence  of 
such  party  in  a  measurement  of  his  water  right  by  inches  by  the 
other  party  to  the  contract,  whatever  effect  it  may  have  upon  his 
claim  for  damages,  cannot  affect  his  rights  under  the  contract,  if  not 
continued  for  a  sufficient  time  to  bar  his  rights  by  adverse  user. 
(Id.) 

7.  Water  Riohts— Claim  of  Subfltts  Waters— InTJUUfgREyqi  with 
Natural  Flow  of  Streak — ^Injunction. — ^Where  it  appears  that 
the  respondent  as  plaintiffs  and  the  nonappealing  defendants  were 
entitled  to  all  the  waters  of  a  creek  and  its  tributary,  which  nat- 
urally flow  within  the  banks  of  the  creek,  the  appellants,  claiming 
an  overflow  of  surplus  waters,  cannot  tap  the  creek  at  a  point  above 
which  there  is  no  overflow  of  surplus  waters,  so  as  to  take  the  water 
of  lakes  forming  a  source  of  supply  to  the  creek,  and  to  interfere 
with  the  quantity  of  water  usually  flowing  in  the  natural  channel 
of  the  creek;  and  they  were  properly  enjoined  from  so  doing  by  the 
judgment  appealed  from.  (Baxter  ▼.  Gilbert,  680.) ' 

WAY. 

1.  Wat  or  Neoessttt— TnuB  under  Forbglosurb  of  Mortgage — 
Way  over  Homestead  of  Mortgagor. — ^A  way  of  necessity  arises 
when  one  grants  a  parcel  of  land  surrounded  by  his  other  lands,  or 
where  the  grantee  has  no  access  to  it  from  the  public  road  except 
over  the  land  of  the  grantor,  or  that  of  a  stranger;  and  this  rule 
applies  to  a  grantee  who  takes  title  under  foreclosure  of  a  mort- 
gage to  land  so  situated  that  there  is  no  access  thereto  excepting 
across  a  homestead  of  the  mortgagor,  which  was  included  in  the 
mortgage,  but  was  not  sold  thereunder.  (San  Joaquin  Valley  Bank 
V.  Dodge,  77.) 
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WAY   (Continued). 

2.  SUFEICIENGY  OF  COHFLAIKT — ^DeSCRIFTION  OF  WaY — StIFUIATION— 

Appeal. — ^A  complaint  to  establish  a  way  of  necessity,  which  sets 
forth  the  facts  as  to  the  ownership  by  the  different  parties,  and 
shows  the  right  to  a  way  of  necessity,  is  not  fatally  defective  for 
not  describing  the  way,  the  location  of  which  the  defendant  had  the 
right  to  dictate;  and  where  the  case  was  tried  on  the  theory  that 
the  complaint  was  sufficient,  and  the  parties  stipulated  as  to  the 
proper  description  of  the  way,  if  it  should  be  adjudged  that  one  ex- 
ists, the  complaint  will  be  held  sufficient  upon  appeal.  (Id.) 
See  Dedication,  11-15. 

WILLS.    See  Estates  of  Deceased  Persons;  Orphan  Aayluni. 
WRIT  OF  RESTITUTION.    See  Ejectment. 
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